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	With a copy to:

	
	Joseph E. Gilligan

	
	Eun Ah Choi

	
	Hogan Lovells US LLP

	
	555 Thirteenth Street, NW

	
	Washington, District of Columbia 20004

	
	(202) 637-5600

	
	CALCULATION OF FILING FEE

	
	
	

	
	
	

	Transaction Valuation*
	
	Amount of Filing Fee**

	$23,000,000
	
	$2,635.80

	
	
	



· The transaction value is estimated only for purposes of calculating the filing fee. This amount is based on the offer to purchase for not more than $23,000,000 in aggregate of up to 14,556,962 shares of common stock, $0.10 par value, at the minimum tender offer price of $1.58 per share.
· The amount of the filing fee, calculated in accordance with Rule 0-11 under the Securities Exchange Act of 1934, as amended, as modified by Fee Rate Advisory No. 3 for fiscal year 2012, equals $114.60 per million dollars of the value of the transaction.

· Check the box if any part of the fee is offset as provided by Rule 0–11(a)(2) and identify the filing with which the offsetting fee was previously paid. Identify the previous filing by registration statement number, or the Form or Schedule and the date of its filing.


Amount Previously Paid: Not Applicable

Form or Registration No.: Not Applicable



Filing Party: Not Applicable

Date Filed: Not Applicable


· Check the box if the filing relates solely to preliminary communications made before the commencement of a tender offer. Check the appropriate boxes below to designate any transactions to which the statement relates:

· third-party tender offer subject to Rule 14d–1.

· issuer tender offer subject to Rule 13e–4.

· going-private transaction subject to Rule 13e–3.

· amendment to Schedule 13D under Rule 13d–2.

Check the following box if the filing is a final amendment reporting the results of the tender offer: ☐
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SCHEDULE TO[image: ]

This Tender Offer Statement on Schedule TO (“Schedule TO”) is being filed by Nabi Biopharmaceuticals, a Delaware corporation (“Nabi” or the “Company”), pursuant to Rule 13e–4 under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), in connection with the Company’s offer to purchase for cash up to $23,000,000 in value of shares of its common stock, $0.10 par value per share (the “Common Stock”) (collectively the “Shares”) (or a lower amount if not enough Shares are properly tendered to allow us to purchase $23,000,000 in value of Shares) at a price not greater than $1.72 nor less than $1.58 per Share, net to the seller in cash, less any applicable withholding taxes and without interest (the “Offer”). The Company’s Offer is being made upon the terms and subject to the conditions set forth in the Offer to Purchase, dated July 2, 2012 (“Offer to Purchase”), and in the related Letter of Transmittal (“Letter of Transmittal”) which, as amended or supplemented from time to time, together constitute the Offer. This Schedule TO is being filed in accordance with Rule 13e– 4(c)(2) under the Exchange Act.

All information in the Offer to Purchase and the related Letter of Transmittal is hereby expressly incorporated by reference in answer to all items in this Schedule TO, and as more particularly set forth below.

ITEM 1. Summary Term Sheet.

The information set forth in the section titled “Summary Term Sheet” in the Offer to Purchase, a copy of which is filed with this Schedule TO as Exhibit (a)

(1)(A), is incorporated herein by reference.

ITEM 2. Subject Company Information.

(a) The name of the issuer is Nabi Biopharmaceuticals, a Delaware corporation. The address of the Company’s principal executive offices is 12270 Wilkins Avenue, Rockville, MD 20852. The Company’s telephone number is (301) 770-3099. The information set forth in the Section 9 (“Certain Information Concerning the Company”) of the Offer to Purchase is incorporated herein by reference.

(b) This Schedule TO relates to the Shares of Nabi. As of July 1, 2012, there were 42,876,030 Shares issued and outstanding. The information set forth in the section of the Offer to Purchase titled “Introduction” is incorporated herein by reference.

(c) The information set forth in Section 7 (“Price Range of Shares; Dividends”) of the Offer to Purchase is incorporated herein by reference.

ITEM 3. Identity and Background of Filing Person.

(a) Nabi Biopharmaceuticals is the filing person and subject company. The information set forth in Item 2(a) of this Schedule TO is incorporated herein by reference. The information set forth in Section 9 (“Certain Information Concerning the Company”) and Section 10 (“Interests of Directors, Executive Officers and Affiliates; Recent Securities Transactions; Transactions and Arrangements Concerning the Shares”) of the Offer to Purchase is incorporated herein by reference.

ITEM 4. Terms of the Transaction.

(a)(1)(i) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and “Introduction,” and in Section 1 (“Number of Shares; Purchase Price; Proration”) of the Offer to Purchase is incorporated herein by reference.

(a)(1)(ii) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and “Introduction,” and in Section 1 (“Number of Shares; Purchase Price; Proration”), Section 5 (“Purchase of Shares and Payment of Purchase Price”) and Section 8 (“Source and Amount of Funds”) of the Offer to Purchase is incorporated herein by reference.
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(a)(1)(iii) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and “Introduction,” and in Section 1 (“Number of Shares; Purchase Price; Proration”), Section 3 (“Procedures for Tendering Shares”) and Section 14 (“Extension of the Offer; Termination; Amendment”) of the Offer to Purchase is incorporated herein by reference.[image: ]

(a)(1)(iv) Not applicable.

(a)(1)(v) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and in Section 14 (“Extension of the Offer; Termination; Amendment”) of the Offer to Purchase is incorporated herein by reference.

(a)(1)(vi) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and in Section 4 (“Withdrawal Rights”) of the Offer to Purchase is incorporated herein by reference.

(a)(1)(vii) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and in Section 3 (“Procedures for Tendering Shares”) and Section 4 (“Withdrawal Rights”) of the Offer to Purchase is incorporated herein by reference.

(a)(1)(viii) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet,” in Section 3 (“Procedures for Tendering Shares”) and Section 5 (“Purchase of Shares and Payment of Purchase Price”) of the Offer to Purchase is incorporated herein by reference.

(a)(1)(ix) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet,” “Introduction,” in Section 1 (“Number of Shares; Purchase Price; Proration”) and in Section 5 (“Purchase of Shares and Payment of Purchase Price”) of the Offer to Purchase is incorporated herein by reference.

(a)(1)(x) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and in Section 2 (“Purpose of the Offer; Certain Effects of the Offer”) of the Offer to Purchase is incorporated herein by reference.

(a)(1)(xi) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and in Section 2 (“Purpose of the Offer; Certain Effects of the Offer”) of the Offer to Purchase is incorporated herein by reference.

(a)(1)(xii) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and in Section 3 (“Procedures for Tendering Shares”) and Section 12 (“United States Federal Income Tax Consequences”) of the Offer to Purchase is incorporated herein by reference.

(a)(2)(i–vii) Not applicable.

(b) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and “Introduction” and in Section 2 (“Purpose of the Offer; Certain Effects of the Offer”) and Section 10 (“Interests of Directors, Executive Officers and Affiliates; Recent Securities Transactions; Transactions and Arrangements Concerning the Shares”) of the Offer to Purchase is incorporated herein by reference.

ITEM 5. Past Contacts, Transactions, Negotiations and Agreements.

(e) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and in Section 10 (“Interests of Directors, Executive Officers and Affiliates; Recent Securities Transactions; Transactions and Arrangements Concerning the Shares”) of the Offer to Purchase is incorporated herein by reference.
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ITEM 6. [image: ]Purposes of the Transaction and Plans or Proposals.

(a) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and in Section 2 (“Purpose of the Offer; Certain Effects of the Offer”) of the Offer to Purchase is incorporated herein by reference.

(b) The information set forth in Section 2 (“Purpose of the Offer; Certain Effects of the Offer”) of the Offer to Purchase is incorporated herein by reference.

(c)(1–10) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and “Introduction” and in Section 2 (“Purpose of the Offer; Certain Effects of the Offer”), Section 8 (“Source and Amount of Funds”), Section 9 (“Certain Information Concerning the Company”) and Section 10 (“Interests of Directors, Executive Officers and Affiliates; Recent Securities Transactions; Transactions and Arrangements Concerning the Shares”) of the Offer to Purchase is incorporated herein by reference.

ITEM 7. Source and Amount of Funds or Other Consideration.

(a) and (b) The information set forth in the section of the Offer to Purchase titled “Summary Term Sheet” and in Section 8 (“Source and Amount of Funds”) of the Offer to Purchase is incorporated herein by reference.

(d) Not applicable.

ITEM 8. Interest in Securities of the Subject Company.

(a) and (b) The information set forth in Section 10 (“Interests of Directors, Executive Officers and Affiliates; Recent Securities Transactions; Transactions and Arrangements Concerning the Shares”) of the Offer to Purchase is incorporated herein by reference.

ITEM 9. Persons/Assets, Retained, Employed, Compensated or Used.

(a) The information set forth in the section of the Offer to Purchase titled “Introduction” and in Section 2 (“Purpose of the Offer; Certain Effects of the Offer”) and Section 15 (“Fees and Expenses”) of the Offer to Purchase is incorporated herein by reference.

ITEM 10. Financial Statements.

(a) and (b) Not applicable.

ITEM 11. Additional Information.

(a)(1) The information set forth in Section 10 (“Interests of Directors, Executive Officers and Affiliates; Recent Securities Transactions; Transactions and Arrangements Concerning the Shares”) of the Offer to Purchase is incorporated herein by reference.

(a)(2) The information set forth in Section 11 (“Certain Legal Matters; Regulatory Approvals”) of the Offer to Purchase is incorporated herein by reference.

(a)(3) The information set forth in Section 11 (“Certain Legal Matters; Regulatory Approvals”) of the Offer to Purchase is incorporated herein by reference.

(a)(4) The information set forth in Section 2 (“Purpose of the Offer; Certain Effects of the Offer”) and Section 13 (“Effects of the Offer on the Market for Shares; Registration under the Exchange Act”) of the Offer to Purchase is incorporated herein by reference.

(a)(5) None.
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(c) The information set forth in the Offer to Purchase and the related Letter of Transmittal, copies of which are filed as Exhibits (a)(l)(A) and (a)(l)(B) hereto, respectively, as each may be amended or supplemented from time to time, is incorporated herein by reference. The information set forth in the Preliminary Proxy Statement, attached as [image: ]Annex A to the Offer to Purchase and incorporated therein by reference, including the information contained under the caption “Unaudited Pro Forma Condensed Consolidated Financial Information,” is incorporated herein by reference. The information contained in all of the exhibits referred to in Item 12 below is incorporated herein by reference.

ITEM 12. Exhibits.

	
	Exhibit
	
	
	

	
	Number
	
	Description

	(a)(1)(A)
	Offer to Purchase, dated July 2, 2012.
	
	

	(a)(1)(B)
	Letter of Transmittal (including Guidelines of the Internal Revenue Service for Certification of Taxpayer Identification Number on Substitute

	
	
	Form W-9).

	(a)(1)(C)
	Letter to Brokers, Dealers, Banks, Trust Companies and Other Nominees.

	(a)(1)(D)
	Letter to Clients for use by Brokers, Dealers, Banks, Trust Companies and Other Nominees.

	(a)(2)
	Not applicable.

	(a)(3)
	Not applicable.

	(a)(4)
	Not applicable.

	(a)(5)(A)
	Press Release issued by Nabi Biopharmaceuticals on July 2, 2012.



(b) Not applicable.

	(d)(1)
	Merger Implementation Agreement between Nabi Biopharmaceuticals and Biota Holdings Limited, dated April 22, 2012 (incorporated by

	
	reference to Exhibit 2.1 to the Company’s Current Report on Form 8-K, as filed with the SEC on April 23, 2012).

	(d)(2)
	Rights Agreement dated as of August 25, 2011 between Nabi Biopharmaceuticals and American Stock Transfer & Trust Company

	
	(incorporated by reference to Exhibit 3.2 to the Company’s Current Report on Form 8-K, as filed with the SEC on August 25, 2011).

	(d)(3)
	2004
	Stock Plan for Non-Employee Directors (incorporated by reference to Appendix C to the Company’s Definitive Proxy Statement filed

	
	with the SEC on April 9, 2004).

	(d)(4)
	1998
	Non-Qualified Employee Stock Option Plan (incorporated by reference to Exhibit 10.22 to the Company’s Annual Report on Form 10-K

	
	for the year ended December 31, 1998).

	(d)(5)
	2000
	Equity Incentive Plan, as amended (incorporated by reference to Appendix B to the Company’s Definitive Proxy Statement filed with

	
	the SEC on April 9, 2004).

	(d)(6)
	2000
	Equity Incentive Plan Award Letter (incorporated by reference to Exhibit 10.8 to the Company’s Annual Report on Form 10-K for the

	
	year ended December 25, 2004).

	(d)(7)
	2000
	Equity Incentive Plan Special Award Letter (incorporated by reference to Exhibit 10.9 to the Company’s Annual Report on Form 10-K

	
	for the year ended December 25, 2004).

	(d)(8)
	2007
	Omnibus Equity and Incentive Plan (incorporated by reference to Appendix A of the Company’s Definitive Proxy Statement filed with

	
	the SEC on April 12, 2007).



(g) Not applicable.

(h) Not applicable.

Item 13. Information Required by Schedule 13E-3.

Not applicable.
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SIGNATURES[image: ]

After due inquiry and to the best of my knowledge and belief, I certify that the information set forth in this statement is true, complete and correct.

NABI BIOPHARMACEUTICALS

	By:
	/s/ Raafat E.F. Fahim, Ph.D.

	Name:
	Raafat E.F. Fahim, Ph.D.

	Title:
	President and CEO



Date: July 2, 2012
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OFFER TO PURCHASE FOR CASH

BY

NABI BIOPHARMACEUTICALS

UP TO $23,000,000 IN VALUE OF SHARES OF ITS COMMON STOCK

AT A PURCHASE PRICE NOT GREATER THAN $1.72

NOR LESS THAN $1.58 PER SHARE
[image: ]

THE OFFER, PRORATION PERIOD AND WITHDRAWAL RIGHTS WILL EXPIRE AT 12:00 MIDNIGHT, AT THE END OF THE DAY, NEW YORK CITY TIME, ON MONDAY, JULY 30, 2012, UNLESS THE OFFER IS EXTENDED (SUCH DATE AND TIME, AS THEY MAY BE EXTENDED, THE “EXPIRATION DATE”).

Nabi Biopharmaceuticals (“Nabi,” the “Company,” “we,” “us,” or “our”) invites our stockholders to tender shares of our common stock, $0.10 par value per share (the “Shares”) at a purchase price of not greater than $1.72 nor less than $1.58 per Share, net to the seller in cash, less any applicable withholding taxes and without interest, upon the terms and subject to the conditions described in this Offer to Purchase and in the related Letter of Transmittal (which together, as they may be amended or supplemented from time to time, constitute the “Offer”).

We are offering to purchase up to $23,000,000 in value of Shares in the Offer. Upon the terms and subject to the conditions of the Offer, we will determine a single per Share price that we will pay for Shares properly tendered and not properly withdrawn from the Offer, taking into account the total number of Shares tendered and the prices specified by tendering stockholders. We will select the single lowest price per Share (in multiples of $0.02) (the “Purchase Price”) within the price range for the Offer that will allow us to purchase $23,000,000 in value of Shares. If Shares having an aggregate value of less than $23,000,000 are properly tendered and not properly withdrawn, we will buy all Shares properly tendered and not properly withdrawn. All Shares acquired in the Offer will be acquired at the same price regardless of whether the stockholder tendered at a lower price. However, because of the proration provisions described in this Offer to Purchase, all of the Shares tendered at or below the Purchase Price may not be purchased if, based on the Purchase Price, Shares having an aggregate value in excess of $23,000,000 are properly tendered and not properly withdrawn Shares tendered but not purchased in the Offer will be returned to the tendering stockholders at our expense promptly after the Expiration Date. We reserve the right, in our sole discretion, to change the per Share purchase price range and to increase or decrease the value of Shares sought in the Offer, subject to applicable law. See Sections 1 and 3.

In accordance with the rules of the Securities and Exchange Commission, in the event that more than $23,000,000 in value of Shares are tendered in the Offer at or below the Purchase Price, we may exercise our right to amend the Offer to purchase up to an additional 2% of our outstanding Shares without extending the Expiration Date. We also expressly reserve the right, in our sole discretion, to purchase additional Shares, subject to applicable law and the limits set forth in the Transaction Agreement. See Sections 1 and 14.

At the maximum Purchase Price of $1.72 per Share, we would purchase 13,372,093 Shares if the Offer is fully subscribed, which would represent approximately 31.19% of the issued and outstanding Shares as of July 1, 2012, the last day before we commenced the Offer. At the minimum Purchase Price of $1.58 per Share, we would purchase 14,556,962 Shares if the Offer is fully subscribed, which would represent approximately 33.95% of our issued and outstanding Shares as of July 1, 2012.

The Offer is not conditioned upon the receipt of any minimum number of Shares being tendered. The Offer is, however, subject to other conditions. See Section 6.

The Shares are listed on the NASDAQ Global Select Market (“NASDAQ”) and trade under the symbol “NABI.” On June 29, 2012, the last full trading day before we commenced the Offer, the last reported sale price of the Shares was $1.58 per Share. Stockholders are urged to obtain current market quotations for the Shares before deciding whether to tender their Shares. See Section 7.

If you have questions or need assistance, you should contact the Information Agent at the address and telephone number set forth on the back cover of this Offer to Purchase. If you require additional copies of this Offer to Purchase, the Letter of Transmittal or other related materials, you should contact the Information Agent.

Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of this transaction or passed upon the merits or fairness of such transaction or passed upon the adequacy or accuracy of the information contained in this Offer to Purchase. Any representation to the contrary is a criminal offense.

Offer to Purchase dated July 2, 2012
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IMPORTANT

OUR BOARD OF DIRECTORS HAS AUTHORIZED US TO MAKE THE OFFER. HOWEVER, NEITHER WE NOR OUR BOARD OF DIRECTORS NOR THE INFORMATION AGENT OR DEPOSITARY MAKES ANY RECOMMENDATION TO YOU AS TO WHETHER TO TENDER OR REFRAIN FROM TENDERING YOUR SHARES OR AS TO THE PRICE OR PRICES AT WHICH YOU MAY CHOOSE TO TENDER THEM. YOU MUST MAKE YOUR OWN DECISION AS TO WHETHER TO TENDER YOUR SHARES AND, IF SO, HOW MANY SHARES TO TENDER AND THE PRICE OR PRICES AT WHICH YOU WILL TENDER THEM. IN DOING SO, YOU SHOULD READ CAREFULLY THE INFORMATION IN THIS OFFER TO PURCHASE AND IN THE RELATED LETTER OF TRANSMITTAL, INCLUDING THE PURPOSES AND EFFECTS OF THE OFFER. SEE SECTION 2. YOU SHOULD DISCUSS WHETHER TO TENDER YOUR SHARES WITH YOUR BROKER, IF ANY, OR OTHER FINANCIAL OR TAX ADVISOR.

The Transaction

On April 22, 2012, before we commenced the Offer, we entered into a Merger Implementation Agreement (the “Transaction Agreement”) by and between Nabi and Biota Holdings Limited (“Biota”), pursuant to which Nabi will acquire all of the outstanding shares of Biota in exchange for shares of Nabi common stock, and Biota will become a wholly-owned subsidiary of Nabi (the “Transaction”). Immediately after the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. Pursuant to the terms of the Transaction Agreement, the completion of the Transaction is conditioned on, among other things, Nabi having a closing net cash balance of no less than $54 million after satisfying outstanding liabilities. Nabi plans to return to its stockholders, before the completion of the Transaction, its remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction after satisfying outstanding liabilities. Such distribution will take the form of the Offer and, for any remaining amounts, through a dividend or other return of capital. After the completion of the Offer but prior to the completion of the Transaction, Nabi plans to declare a dividend or implement a return of capital, as applicable, to distribute any remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction that is not required to satisfy any outstanding liabilities. Such remaining cash amount is currently expected to be in the range of approximately $2 million to $5 million. The completion of the Offer is not conditioned upon the completion of the Transaction. Furthermore, the completion of the Transaction is not conditioned upon the completion of the Offer. However, we shall have the right to terminate the Offer if the Transaction Agreement is terminated in accordance with its terms. Please see Section 6 below for a description of conditions to the completion of the Offer. In addition, we intend, subject to approval by our stockholders, to implement a reverse stock split to become effective immediately prior to the completion of the Transaction as described in more detail in the Preliminary Proxy Statement attached hereto as Annex A.

The foregoing description of the Transaction, including the Transaction Agreement, is qualified in its entirety by reference to our preliminary proxy statement related to the Transaction, which is in preliminary form and is subject to completion (the “Preliminary Proxy Statement”) attached hereto as Annex A, which is incorporated herein by reference and contains, among other things, a copy of the Transaction Agreement and a description of the Transaction and related matters, including the pro forma financial information. Nabi currently plans to file with the Securities and Exchange Commission and distribute a definitive form of the proxy statement after the completion of this Offer. See Sections 2 and 10.

Considerations by Nabi’s Board of Directors If the Transaction is Not Completed

After the completion of the Offer, in the event that the Transaction is not completed, either because of the failure of either our or Biota’s stockholders to approve the Transaction, or the failure of another condition to completion of the Transaction, our Board of Directors will consider the liquidation and dissolution of Nabi. If our Board of Directors determines that liquidation and dissolution is advisable, it will approve a plan of liquidation and dissolution and submit it to our stockholders for their approval. If our Board of Directors recommends liquidation and dissolution to the stockholders, a meeting of our stockholders to consider any proposed plan of liquidation and dissolution likely would not be held until approximately three or four months after the
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termination of the Transaction Agreement. Thereafter, if the plan is approved by stockholders, it will take us no less than three years to complete the dissolution and winding-up process and distribute all remaining assets to our stockholders in accordance with the General Corporation Law of the State of Delaware (the “DGCL”).

Following stockholder approval of a plan of liquidation and dissolution and the filing of a certificate of dissolution with the Secretary of State of the State of Delaware but prior to the completion of the dissolution and winding-up process, we likely will make one or more initial or interim liquidating distribution to our stockholders of a majority of our remaining cash assets, which distribution amounts will depend on known, unknown, contingent and pending claims at the time of the distributions. We currently estimate such initial or interim liquidating distributions to be approximately $1.42 to $1.59 per share in the aggregate (assuming we purchase 13,372,093 Shares in the Offer, which is based on the Offer being fully subscribed at the maximum Purchase Price, and no other changes to our currently outstanding number of Shares) or $1.48 to $1.66 per share in the aggregate (assuming we purchase 14,556,962 Shares in the Offer, which is based on the Offer being fully subscribed at the minimum Purchase Price, and no other changes to our currently outstanding number of Shares). The estimated range of the liquidating distributions described in the preceding sentence is based on Nabi having cash of $92.7 million as of June 30, 2012, less approximately

$2.5 million of estimated operating expenses until September 30, 2012, less approximately $23.2 million to be used for purchasing Shares in this Offer (including related fees and expenses), and less a reserve of approximately $20 million to $25 million in the aggregate to pay, and make provision for, existing and future contingent and potential claims and liabilities, including severance payments and transaction-related fees and liabilities, expenses related to continuing operations including making required regulatory filings and the establishment of a mechanism for collecting and distributing any future distributions, milestone or royalty payments under existing agreements with respect to NicVAX® (Nicotine Conjugate Vaccine) and Phoslyra® . The estimated reserve amount of approximately $20 million to $25 million in the aggregate includes approximately $5 million to $10 million to be set aside for the satisfaction of future contingent and potential claims and liabilities in accordance with the DGCL. The amount remaining from the $5 million to $10 million reserve, if any, together with any other remaining assets, after satisfying Nabi’s remaining, actual, contingent or potential claims and liabilities will be distributed to the stockholders. We currently are unable to predict the precise nature, amount or timing of the liquidating distributions described above. The range of the liquidating distributions and the other amounts referred to in this paragraph are preliminary estimates based on the information currently available to Nabi and are subject to change based on factors currently unknown to Nabi that may affect its remaining cash in the future, such as additional expenditures and/or liabilities. Therefore, the actual amounts of the liquidating distributions may be significantly lower than our current estimates.

* * * * *

If you want to tender all or part of your Shares, you must do one of the following before 12:00 midnight, at the end of the day, New York City time, on

Monday, July 30, 2012, or any later time and date to which the Offer may be extended:

· if your Shares are registered in the name of a broker, dealer, commercial bank, trust company or other nominee, contact the nominee and have the nominee tender your Shares for you;

· if you hold Shares in your own name, complete and sign a Letter of Transmittal according to its instructions and deliver it, together with any required signature guarantees, certificates for your Shares and any other documents required by the Letter of Transmittal, to American Stock Transfer & Trust Company, LLC, the Depositary for the Offer;

· if you are an institution participating in The Depository Trust Company, tender your Shares according to the procedure for book-entry transfer described in Section 3 of this Offer to Purchase; or

· if you are a holder of vested stock options to purchase Shares under the Company’s equity compensation plans, you may exercise your vested stock options and tender any of the Shares issued upon exercise in accordance with the Company’s policies and procedures for the applicable equity plan.
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If you wish to maximize the chance that your Shares will be purchased by us, you should check the box in the section of the Letter of Transmittal captioned “Shares Tendered at a Price Determined Pursuant to the Offer.” If you agree to accept the purchase price determined in the Offer, your Shares will be deemed to be tendered at the minimum price of $1.58 per share. You should understand that this election may lower the purchase price paid for all purchased Shares in the Offer and could result in your Shares being purchased at the minimum price of $1.58 per Share. The closing market price on NASDAQ for the Shares on June 29, 2012, the last full trading day before we commenced the Offer, was $1.58. See Section 3.

WE HAVE NOT AUTHORIZED ANY PERSON TO MAKE ANY RECOMMENDATION ON OUR BEHALF AS TO WHETHER YOU SHOULD TENDER OR REFRAIN FROM TENDERING YOUR SHARES OR AS TO THE PRICE OR PRICES AT WHICH YOU MAY CHOOSE TO TENDER YOUR SHARES IN THE OFFER. WE HAVE NOT AUTHORIZED ANYONE TO PROVIDE YOU WITH INFORMATION OR TO MAKE ANY REPRESENTATION IN CONNECTION WITH THE OFFER OTHER THAN THOSE CONTAINED IN THIS OFFER TO PURCHASE OR IN THE RELATED LETTER OF TRANSMITTAL. IF ANYONE MAKES ANY RECOMMENDATION OR GIVES ANY INFORMATION OR REPRESENTATION, YOU MUST NOT RELY UPON THAT RECOMMENDATION, INFORMATION OR REPRESENTATION AS HAVING BEEN AUTHORIZED BY US, THE DEPOSITARY OR THE INFORMATION AGENT.

Questions and requests for assistance may be directed to Morrow & Co., LLC, the Information Agent for the Offer, at the telephone number and address on the back cover of this Offer to Purchase. You may request additional copies of this Offer to Purchase and other Offer documents from the Information Agent at the telephone number and address on the back cover of this Offer to Purchase.
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SUMMARY TERM SHEET

This summary highlights material information from this Offer to Purchase, but it does not describe the Offer to the same extent as it is described elsewhere in this Offer to Purchase. To understand the Offer fully, and for a more complete description of the terms of the Offer, you should read carefully this entire Offer to Purchase, the Letter of Transmittal and the other documents that constitute part of the Offer. We have included references to the sections of this Offer to Purchase where you will find a more complete description of the topics in this summary. As used in this Offer to Purchase, “we,” “us,” “our,” “Nabi” or “the Company” refers to Nabi Biopharmaceuticals.

Who is offering to purchase Shares?

The issuer of the Shares, Nabi Biopharmaceuticals, is offering to purchase your Shares. See Section 1.

How many Shares is Nabi offering to purchase?

We are offering to purchase up to $23,000,000 in value of Shares in the Offer (or a lower amount if not enough Shares are properly tendered to allow us to purchase $23,000,000 in value of Shares). See Sections 1 and 2.

At the maximum Purchase Price of $1.72 per Share, we would purchase 13,372,093 Shares if the Offer is fully subscribed, which would represent approximately 31.19% of the issued and outstanding Shares as of July 1, 2012. At the minimum Purchase Price of $1.58 per Share, we would purchase 14,556,962 Shares if the Offer is fully subscribed, which would represent approximately 33.95% of the issued and outstanding Shares as of July 1, 2012.

In addition, if more than $23,000,000 in value of Shares are tendered in the Offer at or below the Purchase Price, we may exercise our right to amend the Offer to purchase up to an additional 2% of our outstanding Shares without extending the Expiration Date. We also expressly reserve the right, in our sole discretion, to purchase additional Shares, subject to applicable law and the limits set forth in the Transaction Agreement. See Section 14.

The Offer is not conditioned on any minimum number of Shares being tendered by stockholders but is subject to certain other conditions. See Section 6.

What will be the purchase price for the Shares and what will be the form of payment?

We are conducting this Offer through a procedure commonly called a “modified Dutch auction.” This procedure allows you to select the price within a price range specified by us at which you are willing to sell your Shares. The price range for the Offer is $1.58 to $1.72 per Share. See Section 1.

We will select the single lowest purchase price (in multiples of $0.02) (the “Purchase Price”) within the price range for the Offer that will allow us to purchase $23,000,000 in value of Shares at such price or, if a lesser number of Shares are properly tendered, such lesser number of Shares as are properly tendered. We will purchase all Shares acquired in the Offer at the Purchase Price, even if you have selected a purchase price lower than the Purchase Price, but we will not purchase any Shares tendered at a price above the Purchase Price. See Sections 1 and 2.

If you wish to maximize the chance that your Shares will be purchased, you should check the box in the section on the Letter of Transmittal indicating that you will accept the Purchase Price we determine. You should understand that this election may have the effect of lowering the Purchase Price and could result in your Shares being purchased at the minimum price of $1.58 per Share. The closing market price on NASDAQ for the Shares on June 29, 2012, the last full trading day before we commenced the Offer, was $1.58. The minimum purchase price of $1.58 per share could be below the closing market price for the Shares on NASDAQ on the Expiration Date. See Section 3.
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If your Shares are purchased in the Offer, you will receive the Purchase Price, net to the seller in cash, less any applicable withholding taxes and without interest, promptly after the Expiration Date. Under no circumstances will we pay interest on the Purchase Price, including but not limited to, by reason of any delay in making payment. The Offer is scheduled to expire at 12:00 midnight, at the end of the day, New York City time, on Monday, July 30, 2012, unless the Offer is extended by us. See Sections 1 and 5.

What is the Transaction Agreement and how is it related to the Offer?

On April 22, 2012, before we commenced the Offer, we entered into the Transaction Agreement, pursuant to which Nabi will acquire all of the outstanding shares of Biota in exchange for shares of Nabi common stock, and Biota will become a wholly-owned subsidiary of Nabi. Immediately after the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. Pursuant to the terms of the Transaction Agreement, the completion of the Transaction is conditioned on, among other things, Nabi having a closing net cash balance of no less than $54 million after satisfying outstanding liabilities. Nabi plans to return to its stockholders, before the completion of the Transaction, its remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction after satisfying outstanding liabilities. Such distribution will take the form of the Offer and, for any remaining amounts, through a dividend or other return of capital. After the completion of the Offer but prior to the completion of the Transaction, Nabi plans to declare a dividend or implement a return of capital, as applicable, to distribute any remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction that is not required to satisfy any outstanding liabilities. Such remaining cash amount is currently expected to be in the range of approximately $2 million to $5 million. The completion of the Offer is not conditioned upon the completion of the Transaction. Furthermore, the completion of the Transaction is not conditioned upon the completion of the Offer. However, we shall have the right to terminate the Offer if the Transaction Agreement is terminated in accordance with its terms. Please see Section 6 below for a description of conditions to the completion of the Offer. The foregoing description of the Transaction, including the Transaction Agreement, is qualified in its entirety by reference to the Preliminary Proxy Statement attached hereto as Annex A, which is incorporated herein by reference and contains, among other things, a copy of the Transaction Agreement and a description of the Transaction and related matters, including the pro forma financial information. See Sections 2, 6 and 10.

What will happen if the Transaction is not completed?

After the completion of the Offer, in the event that the Transaction is not completed, either because of the failure of either our or Biota’s stockholders to approve the Transaction, or the failure of another condition to completion of the Transaction, our Board of Directors will consider the liquidation and dissolution of Nabi. If our Board of Directors determines that liquidation and dissolution is advisable, it will approve a plan of liquidation and dissolution and submit it to our stockholders for their approval. If our Board of Directors recommends liquidation and dissolution to the stockholders, a meeting of our stockholders to consider any proposed plan of liquidation and dissolution likely would not be held until approximately three or four months after the termination of the Transaction Agreement. Thereafter, if the plan is approved by stockholders, it will take us no less than three years to complete the dissolution and winding-up process and distribute all remaining assets to our stockholders in accordance with the DGCL.

Following stockholder approval of a plan of liquidation and dissolution and the filing of a certificate of dissolution with the Secretary of State of the State of Delaware but prior to the completion of the dissolution and winding-up process, we likely will make one or more initial or interim liquidating distribution to our stockholders of a majority of our remaining cash assets, which distribution amounts will depend on known, unknown, contingent and pending claims at the time of the distributions. We currently estimate such initial or interim liquidating distributions to be approximately $1.42 to $1.59 per share in the aggregate (assuming we purchase 13,372,093 Shares in the Offer, which is based on the Offer being fully subscribed at the maximum
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Purchase Price, and no other changes to our currently outstanding number of Shares) or $1.48 to $1.66 per share in the aggregate (assuming we purchase 14,556,962 Shares in the Offer, which is based on the Offer being fully subscribed at the minimum Purchase Price, and no other changes to our currently outstanding number of Shares). The estimated range of the liquidating distributions described in the preceding sentence is based on Nabi having cash of $92.7 million as of June 30, 2012, less approximately $2.5 million of estimated operating expenses until September 30, 2012, less approximately $23.2 million to be used for purchasing Shares in this Offer (including related fees and expenses), and less a reserve of approximately $20 million to $25 million in the aggregate to pay, and make provision for, existing and future contingent and potential claims and liabilities, including severance payments and transaction-related fees and liabilities, expenses related to continuing operations including making required regulatory filings and the establishment of a mechanism for collecting and distributing any future distributions, milestone or royalty payments under existing agreements with respect to NicVAX® (Nicotine Conjugate Vaccine) and Phoslyra® . The estimated reserve amount of approximately $20 million to $25 million in the aggregate includes approximately $5 million to $10 million to be set aside for the satisfaction of future contingent and potential claims and liabilities in accordance with the DGCL. The amount remaining from the $5 million to $10 million reserve, if any, together with any other remaining assets after satisfying Nabi’s remaining, actual, contingent or potential claims and liabilities will be distributed to the stockholders. We currently are unable to predict the precise nature, amount or timing of the liquidating distributions described above. The range of the liquidating distributions and the other amounts referred to in this paragraph are preliminary estimates based on the information currently available to Nabi and are subject to change based on factors currently unknown to Nabi that may affect its remaining cash in the future, such as additional expenditures and/or liabilities. Therefore, the actual amounts of the liquidating distributions may be significantly lower than our current estimates. See Sections 2 and 10.

How will Nabi pay for the Shares?

The maximum value of Shares purchased in the Offer will be $23,000,000. We expect the maximum aggregate cost of this purchase, including all fees and expenses applicable to the Offer, to be approximately $23.2 million. We will use available cash to purchase the Shares in the Offer and to pay all related fees and expenses. See Sections 5, 6 and 8.

What is the purpose of the Offer?

Nabi plans to return to its stockholders, before the completion of the Transaction, its remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction after satisfying outstanding liabilities. Such distribution will take the form of the Offer and, for any remaining amounts, through a dividend or other return of capital. See Sections 2 and 10.

We believe that the tender offer set forth in this Offer to Purchase represents an efficient mechanism to provide our stockholders with the opportunity to tender all or a portion of their Shares and thereby receive a return of some or all of their investment if they so elect. The Offer provides stockholders (particularly those who, because of the size of their shareholdings, might not be able to sell their Shares without potential disruption to the trading of the Shares on NASDAQ) with an opportunity to obtain liquidity with respect to all or a portion of their Shares without potential disruption to the Share price. In addition, if we complete the Offer, stockholders who do not participate in the Offer will automatically increase their relative percentage ownership interest in the Company at no additional cost to them. Please note, however, that immediately after the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. In addition, we intend, subject to approval by our stockholders, to implement a reverse stock split to become effective immediately prior to the completion of the Transaction as described in more detail in the Preliminary Proxy Statement attached hereto as Annex A. See Sections 2 and 10.

The Offer also provides our stockholders with an efficient way to sell their shares without incurring broker’s fees or commissions associated with open market sales. See Sections 1 and 3.
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In determining to proceed with the Offer, our management and our Board of Directors evaluated the Company’s operations, financial condition, capital needs and expectations for the period prior to the anticipated completion of the Transaction and believe that the Offer, is a prudent use of our financial resources. In addition, we expect that our current cash balances will be sufficient to satisfy our obligations and liabilities prior to the completion of the Transaction. See Section 2.

How long do I have to tender my Shares?

You may tender your Shares until the Expiration Date. The Offer will expire on Monday, July 30, 2012 at 12:00 midnight, at the end of the day, New York City time, unless we extend the Offer. We may choose to extend the Offer in our sole discretion at any time. We cannot assure you, however, that we will extend the Offer or, if we extend it, for how long. See Sections 1 and 14.

If a broker, dealer, commercial bank, trust company or other nominee holds your Shares, it is likely that they have an earlier deadline for accepting the Offer. We urge you to contact the broker, dealer, commercial bank, trust company or other nominee holding your Shares to find out their deadline. See Section 3.

Can the Offer be extended, amended or terminated and, if so, under what circumstances?

Yes. We can extend or amend the Offer in our sole discretion. If we extend the Offer, we will delay the acceptance of any Shares that have been tendered.

We can also terminate the Offer under certain circumstances. See Sections 6 and 14.

How will I be notified if the Offer is extended or amended?

If the Offer is extended, we will make a public announcement of the extension no later than 9:00 a.m., New York City time, on the first business day after the previously scheduled Expiration Date. We will announce any amendment to the Offer by making a public announcement of the amendment. See Section 14. If we extend the Offer, you may withdraw your Shares until the Expiration Date, as extended. See Section 4.

Are there any conditions to the Offer?

Yes. Our obligation to accept for payment and pay for your tendered Shares depends upon a number of conditions that must be satisfied in our reasonable judgment or waived by us, on or prior to the Expiration Date, including but not limited to:

· No legal action shall have been instituted, threatened in writing, pending or taken that challenges or affects the Offer, the purchase of the Shares or the Transaction Agreement (or the Transaction pursuant to the Transaction Agreement) or materially and adversely affects our and our subsidiaries’ business, properties, assets, liabilities, capitalization, stockholders’ equity, condition (financial or otherwise), operations, results of operations or prospects or otherwise materially impairs the contemplated future conduct of our business or our ability to exercise full rights of ownership or purchase and hold some or all of the Shares purchased in the Offer or our ability to complete the Transaction pursuant to the Transaction Agreement;

· No decrease of more than 10% in the market price for the Shares or in the general level of market prices for equity securities in the Dow Jones Industrial Average, New York Stock Exchange Index, NASDAQ Composite Index or the Standard & Poor’s 500 Composite Index measured from the close of trading on June 29, 2012 shall have occurred;

· No material adverse change in our and our subsidiaries’ business, properties, assets, liabilities, capitalization, stockholders’ equity, condition (financial or otherwise), operations, results of operations or prospects shall have occurred;

iv

[image: ]Table of Contents

· No determination shall have been made by us that the consummation of the Offer and the purchase of the Shares may cause us to be unable to satisfy the initial listing standards of NASDAQ immediately prior to the completion of the Transaction;

· No termination of the Transaction Agreement shall have occurred;

· No event shall have occurred or circumstance shall exist that would cause us to determine that there may be a reasonable likelihood that we will not have a net closing cash balance in excess of $54 million immediately prior to the completion of the Transaction pursuant to the conditions set forth in the Transaction Agreement; and

· No determination shall have been made by us that the consummation of the Offer and the purchase of the Shares may cause the reasonable likelihood of the Shares either (i) to be held of record by less than 300 persons or (ii) to be delisted from NASDAQ or to be eligible for deregistration under the Securities Exchange Act of 1934, as amended (the “Exchange Act”).

For a more detailed discussion of these and other conditions to the Offer, please see Section 6.

How will the Offer affect the number of Shares outstanding and the number of record holders of Nabi?

As of July 1, 2012, the day before we commenced the Offer, we had 42,876,030 issued and outstanding Shares. At the maximum Purchase Price of $1.72 per Share, we would purchase 13,372,093 Shares if the Offer is fully subscribed, which would represent approximately 31.19% of our outstanding Shares as of July 1, 2012. At the minimum Purchase Price of $1.58 per Share, we would purchase 14,556,962 Shares if the Offer is fully subscribed, which would represent approximately 33.95% of our outstanding Shares as of July 1, 2012.

If the Offer is fully subscribed at the maximum Purchase Price, we will have approximately 29,503,940 Shares outstanding following the purchase of Shares tendered in the Offer. If the Offer is fully subscribed at the minimum Purchase Price, we will have approximately 28,319,070 Shares outstanding following the purchase of Shares tendered in the Offer. The actual number of Shares outstanding will depend on the number of Shares tendered and purchased in the Offer as well as the Purchase Price for such Shares. See Section 2.

If any of our stockholders:

· who hold Shares in their own name as holders of record, or

· who are “registered holders” as participants in The Depository Trust Company’s (“DTC”) system whose names appear on a security position listing,

tender their Shares in full and that tender is accepted in full, the number of our record holders would be reduced. See Section 2.

Stockholders who do not have their Shares purchased in the Offer will realize a proportionate increase in their relative ownership interest in the Company.

See Section 2.

Please note, however, that following the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. In addition, we intend, subject to approval by our stockholders, to implement a reverse stock split to become effective immediately prior to the completion of the Transaction as described in more detail in the Preliminary Proxy Statement attached hereto as Annex A. See Section 2.

Following the Offer, will Nabi continue as a public company?

Yes. The completion of the Offer in accordance with its terms and conditions will not cause the Company to be delisted from NASDAQ or to stop being subject to the periodic reporting requirements of the Exchange Act.
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However, if we make a determination that the consummation of the Offer and the purchase of the Shares may cause the reasonable likelihood of the Shares to be delisted from NASDAQ or to be eligible for deregistration under the Exchange Act, we may not accept for payment and pay for your tendered Shares. See Section 6.

How do I tender my Shares?

· If you hold your Shares in your own name as a holder of record and decide to tender your Shares, you must complete and sign a Letter of Transmittal according to its instructions or an Agent’s Message and deliver it, together with any required signature guarantees, certificates for your Shares and any other documents required by the Letter of Transmittal, to the Depositary before 12:00 midnight, at the end of the day, New York City time, on Monday, July 30, 2012, or such later time and date to which we may extend the Offer. See Section 3 and the instructions to the Letter of Transmittal;

· If you hold your Shares in a brokerage account or otherwise through a broker, dealer, commercial bank, trust company or other nominee (i.e., in “street name”), you must contact your broker, dealer, commercial bank, trust company or other nominee if you wish to tender your Shares. See Section 3 and the instructions to the Letter of Transmittal;

· If you are an institution participating in DTC, tender your Shares according to the procedure for book-entry transfer described in Section 3 of this Offer to Purchase; or

· If you are a holder of vested stock options to purchase Shares under the Company’s equity compensation plans, you may exercise your vested stock options you may exercise such options in accordance with the terms of the Company’s policies and procedures for the applicable equity compensation plan and your awards and tender the Shares received upon such exercise in accordance with this Offer.

We are not aware of any jurisdiction where the making of the Offer is not in compliance with applicable law. If we become aware of any jurisdiction within the United States where the making of the Offer or the acceptance of Shares pursuant to the Offer is not in compliance with any valid applicable law, we will make a good faith effort to comply with the applicable law. If, after a good faith effort, we cannot comply with the applicable law, the Offer will not be made to, nor will tenders be accepted from or on behalf of, the holders of Shares residing in that jurisdiction within the United States. See Sections 3 and 16 and the instructions to the Letter of Transmittal.

You may contact the Information Agent or your broker, dealer, commercial bank, trust company or other nominee for assistance. The contact information for the Information Agent is on the back cover page of this Offer to Purchase.

How do holders of vested stock options for Shares participate in the Offer?

If you hold vested but unexercised stock options, you may exercise such options in accordance with the terms of the Company’s policies and procedures for the applicable equity compensation plan and your awards and tender the Shares received upon such exercise in accordance with this Offer. An exercise of a stock option cannot be revoked for any reason even if Shares received upon the exercise thereof and tendered in the Offer are not purchased in the Offer for any reason. See Section 3. You should evaluate this Offer to Purchase carefully to determine if participation would be advantageous to you, based on your stock option exercise prices, the date of your stock option grants, the years left to exercise your stock options and the provisions for pro rata purchases by the Company described in Section 1. We encourage you to discuss the Offer with your financial or tax advisor or broker, if any.

May I tender only a portion of the Shares that I hold?

Yes. You do not have to tender all of the Shares that you own to participate in the Offer.
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How do I withdraw Shares previously tendered?

You must deliver a written notice of your withdrawal to the Depositary at the address appearing on the back cover page of this Offer to Purchase prior to the Expiration Date. Your written notice of withdrawal must specify your name, the number of Shares to be withdrawn and the name of the registered holder of such Shares. If you have used more than one Letter of Transmittal or have otherwise tendered Shares in more than one group of Shares, you may withdraw Shares using either separate notices of withdrawal or a combined notice of withdrawal, so long as the required information is included. Some additional requirements apply if your Shares have been tendered under the procedure for book-entry transfer set forth in Section 3. If you have tendered your Shares by giving instructions to a broker, dealer, commercial bank, trust company or other nominee, you must instruct the nominee to arrange for the withdrawal of your Shares. See Section 4.

Until what time can I withdraw previously tendered Shares?

You may withdraw your tendered Shares at any time before 12:00 midnight, at the end of the day, New York City time, on Monday, July 30, 2012, or such later time and date to which we may extend the Offer. In addition, unless we have already accepted your tendered Shares for payment, you may withdraw your tendered Shares at any time after 11:59 p.m., New York City time, on August 27, 2012. See Section 4.

Will tendered Shares be prorated? What happens if more than $23,000,000 in value of Shares are tendered at or below the Purchase Price?

If more than $23,000,000 in value of Shares (or such greater value of Shares as we may elect to purchase, subject to applicable law and the limits set forth in the Transaction Agreement) are properly tendered and not properly withdrawn, we will purchase Shares at the Purchase Price from all holders who properly tender Shares at or below the Purchase Price and who do not properly withdraw them before the Expiration Date, on a pro rata basis, with appropriate adjustments to avoid purchases of fractional Shares, until we have acquired $23,000,000 in value of Shares. Therefore, we may not purchase all of the Shares that you tender even if you tender them at or below the Purchase Price. See Sections 1 and 6.

Has Nabi or its Board of Directors adopted a position on the Offer?

Our Board of Directors has authorized us to make the Offer. However, neither we nor the Board of Directors, the Information Agent or the Depositary makes any recommendation to you as to whether you should tender or refrain from tendering your Shares or as to the price or prices at which you may choose to tender your Shares. You must make your own decision as to whether to tender your Shares and, if so, how many Shares to tender and the price or prices at which you tender your Shares. In doing so, you should read carefully the information in this Offer to Purchase and the Letter of Transmittal, including our reasons for making the Offer. See Section 2.

Does Nabi intend to repurchase any Shares other than pursuant to the Offer during or after the Offer?

Rule 13e–4(f)(6) under the Exchange Act prohibits us from purchasing any Shares, other than pursuant to the Offer, until at least ten business days have elapsed after the Expiration Date. Accordingly, any additional purchases outside the Offer may not be consummated until at least ten business days have elapsed after the Expiration Date. In addition, the Transaction Agreement contains certain limits on our ability to make additional purchases that would cause us to have closing net cash balance of less than $54 million at the completion of the Transaction. Our Board of Directors has previously authorized the purchase of up to $150 million of the Company’s outstanding Shares, of which $27.8 million is remaining. We do not intend to make any further purchases pursuant to this share repurchase program. See Sections 2, 10 and 16.
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What will happen if I do not tender my Shares?

Stockholders who choose not to tender will own a greater percentage ownership of our outstanding Shares following the consummation of the Offer. In addition, stockholders who retain an equity interest in the Company as a result of a partial tender of Shares or proration may also own a greater percentage ownership of our outstanding Shares following the consummation of the Offer. Please note, however, that immediately after the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. In addition, we intend, subject to approval by our stockholders, to implement a reverse stock split to become effective immediately prior to the completion of the Transaction as described in more detail in the Preliminary Proxy Statement attached hereto as Annex A. See Section 2.

When and how will Nabi pay for the Shares I tender that are accepted for purchase?

We will pay the Purchase Price, net to the seller in cash, less any applicable withholding taxes and without interest, for the Shares we purchase promptly after the Expiration Date and the acceptance of the Shares for payment. We plan to announce the preliminary results of the Offer, including the Purchase Price and preliminary information about any expected proration, on the business day following the Expiration Date. We do not expect, however, to announce the final results of any proration or the Purchase Price and begin paying for tendered Shares until approximately three business days after the Expiration Date. We will pay for the Shares accepted for purchase by depositing the aggregate Purchase Price with the Depositary after the Expiration Date. The Depositary will act as your agent and will transmit to you the payment for all of your Shares accepted for payment. See Section 5.

What is the recent market price for the Shares?

On June 29, 2012, the last full trading day before we commenced the Offer, the last reported sale price of the Shares on NASDAQ was $1.58 per Share.

You are urged to obtain current market quotations for the Shares before deciding whether to tender your Shares. See Section 7.

Will I have to pay brokerage fees and commissions if I tender my Shares?

If you are a holder of record of your Shares and you tender your Shares directly to the Depositary, you will not incur any brokerage fees or commissions. If you hold your Shares through a broker, dealer, commercial bank, trust company or other nominee and your broker tenders Shares on your behalf, your broker may charge you a fee for doing so. We urge you to consult your broker, dealer, commercial bank, trust company or other nominee to determine whether any charges will apply. See Section 5.

What are the United States federal income tax consequences if I tender my Shares?

If you are a U.S. Holder (as defined in Section 12), the receipt of cash for your tendered Shares generally will be treated for United States federal income tax purposes either as (i) a sale or exchange eligible for capital gain or loss treatment or (ii) a dividend. See Section 12. If you are a Non-U.S. Holder (as defined in Section 12), the payment of cash for your tendered Shares may be subject to United States federal income tax withholding. See Section 3.

Will I have to pay stock transfer tax if I tender my Shares?

If you instruct the Depositary in the Letter of Transmittal to make the payment for the Shares to you as the registered holder, you will not incur any domestic stock transfer tax. See Section 5.
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Whom do I contact if I have questions about the Offer?

For additional information or assistance, you may contact Morrow & Co., LLC, the Information Agent for the Offer, at the telephone number and address set forth on the back cover of this Offer to Purchase. You may request additional copies of the Offer to Purchase, the Letter of Transmittal and other Offer documents from the Information Agent at the telephone number and address on the back cover of this Offer to Purchase.
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CAUTIONARY NOTICE REGARDING FORWARD-LOOKING STATEMENTS

This Offer to Purchase and the documents incorporated by reference in this Offer to Purchase may contain “forward-looking statements” within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended. We have generally used the words “may,” “will,” “could,” “expect,” “anticipate,” “believe,” “estimate,” “plan,” “intend” and similar expressions in this Offer to Purchase and the documents incorporated by reference in this Offer to Purchase to identify forward-looking statements. We have based these forward-looking statements on our current views with respect to future events and financial performance. Actual results could differ materially from those projected in these forward-looking statements. These forward-looking statements are subject to risks, uncertainties and assumptions, including, among other things:

· the number of Shares tendered and the Purchase Price at which we purchase Shares in the Offer;

· the outcome of legal proceedings, if any, instituted against Nabi and/or others relating to the Offer or the Transaction Agreement (or the Transaction pursuant to the Transaction Agreement);

· diversion of management’s attention from ongoing business concerns;

· the effect of the announcement of the Offer on our business relationships, operating results and business generally;

· the amount of the costs, fees, expenses and charges related to the Offer;

· the actual amount of operating expenses, costs, liabilities, obligations and other variables that may affect the amount and timing of any distributions to stockholders in connection with any liquidation and dissolution of Nabi in the event that the Transaction is not completed;

· competition in the markets in which we operate;

· our ability to raise capital in the future;

· changes in regulation and the regulatory environment;

· uncertainties related to a downturn in general economic conditions or consumer confidence, including changes in conditions of U.S. or international lending, capital and financing markets;

· effects of natural catastrophes, terrorism and other interruptions to our business; and

· the other factors discussed under “Item 1A. Risk Factors” of our Annual Report on Form 10-K for the fiscal year ended December 31, 2011, as amended, under “Part II, Item 1A. Risk Factors” of our Quarterly Report on Form 10-Q for the period ended March 31, 2012, and under “Risk Factors” and “Cautionary Statement Regarding Forward-Looking Statements” in the Preliminary Proxy Statement attached hereto as Annex A and incorporated herein by reference.

You should not put undue reliance on any forward-looking statements. You should understand that many important factors, including those discussed herein or in the documents incorporated herein by reference, could cause our results to differ materially from those expressed or suggested in any forward-looking statement. Except as required by law, we do not undertake any obligation to update or revise these forward-looking statements to reflect new information or events or circumstances that occur after the date of this Offer to Purchase or to reflect the occurrence of unanticipated events or otherwise.

Notwithstanding anything in this Offer to Purchase, the Letter of Transmittal or any document incorporated by reference into this Offer to Purchase, the safe harbor protections of the Private Securities Litigation Reform Act of 1995 do not apply to statements made in connection with a tender offer.
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INTRODUCTION

To the Holders of our Shares:

Nabi hereby offers to purchase up to $23,000,000 in value of Shares (or a lower amount if not enough Shares are properly tendered to allow us to purchase

$23,000,000 in value of Shares) at a Purchase Price not greater than $1.72 nor less than $1.58 per Share, net to the seller in cash, less any applicable withholding

taxes and without interest. We will select the single lowest price (in multiples of $0.02) within the price range for the Offer that will allow us to purchase

$23,000,000 in value of Shares at such price (or a lower amount if not enough Shares are properly tendered to allow us to purchase $23,000,000 in value of

Shares). All Shares acquired in the Offer will be acquired at the Purchase Price, even if you have selected a purchase price lower than the Purchase Price, but we

will not purchase any Shares tendered at a price above the Purchase Price. Our Offer is being made upon the terms and subject to the conditions set forth in this

Offer to Purchase and in the related Letter of Transmittal which, as amended or supplemented from time to time, together constitute the Offer.

Only Shares properly tendered at prices at or below the Purchase Price we select, and not properly withdrawn, will be purchased. However, because of the proration provisions described in this Offer to Purchase, all of the Shares tendered at or below the Purchase Price may not be purchased if, based on the Purchase Price, Shares having an aggregate value in excess of $23,000,000 are properly tendered and not properly withdrawn. We will return any Shares (i) that are tendered at prices in excess of the Purchase Price we select and (ii) that we do not purchase because of proration, in each case, promptly following the Expiration Date. See Section 3.

Stockholders must complete the section of the Letter of Transmittal relating to the price at which they are tendering Shares in order to properly tender Shares.

The Offer is not conditioned on any minimum number of Shares being tendered. Our obligation to accept, and pay for, Shares properly tendered and not properly withdrawn pursuant to the Offer is conditioned upon satisfaction or waiver of certain conditions. See Section 6.

OUR BOARD OF DIRECTORS HAS AUTHORIZED US TO MAKE THE OFFER. HOWEVER, NEITHER WE NOR OUR BOARD OF DIRECTORS, THE INFORMATION AGENT OR THE DEPOSITARY MAKES ANY RECOMMENDATION TO YOU AS TO WHETHER TO TENDER OR REFRAIN FROM TENDERING YOUR SHARES OR AS TO THE PRICE OR PRICES AT WHICH YOU MAY CHOOSE TO TENDER YOUR SHARES. YOU MUST MAKE YOUR OWN DECISION AS TO WHETHER TO TENDER YOUR SHARES AND, IF SO, HOW MANY SHARES TO TENDER AND THE PRICE OR PRICES AT WHICH YOU WILL TENDER THEM. IN DOING SO, YOU SHOULD READ CAREFULLY THE INFORMATION IN THIS OFFER TO PURCHASE AND IN THE RELATED LETTER OF TRANSMITTAL, INCLUDING THE PURPOSES AND EFFECTS OF THE OFFER. SEE SECTION 2. YOU SHOULD DISCUSS WHETHER TO TENDER YOUR SHARES WITH YOUR BROKER, IF ANY, OR OTHER FINANCIAL OR TAX ADVISOR.

On April 22, 2012, before we commenced the Offer, we entered into the Transaction Agreement, pursuant to which Nabi will acquire all of the outstanding shares of Biota in exchange for shares of Nabi common stock, and Biota will become a wholly-owned subsidiary of Nabi. Immediately after the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. Pursuant to the terms of the Transaction Agreement, the completion of the Transaction is conditioned on, among other things, Nabi having a closing net cash balance of no less than $54 million after satisfying outstanding liabilities. Nabi plans to return to its stockholders, before the completion of the Transaction, its remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction after satisfying outstanding liabilities. Such distribution will take the form of the Offer and, for any remaining amounts, through a dividend or other return of capital. After the completion of the Offer but prior to the completion of the Transaction, Nabi plans to declare a dividend or implement a return of capital, as
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applicable, to distribute any remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction that is not required to satisfy any outstanding liabilities. Such remaining cash amount is currently expected to be in the range of approximately $2 million to $5 million. The completion of the Offer is not conditioned upon the completion of the Transaction. Furthermore, the completion of the Transaction is not conditioned upon the completion of the Offer. However, we shall have the right to terminate the Offer if the Transaction Agreement is terminated in accordance with its terms. Please see Section 6 below for a description of conditions to the completion of the Offer. In addition, we intend, subject to approval by our stockholders, to implement a reverse stock split to become effective immediately prior to the completion of the Transaction as described in more detail in the Preliminary Proxy Statement attached hereto as Annex A.

After the completion of the Offer, in the event that the Transaction is not completed, either because of the failure of either our or Biota’s stockholders to approve the Transaction, or the failure of another condition to completion of the Transaction, our Board of Directors will consider the liquidation and dissolution of Nabi. If our Board of Directors determines that liquidation and dissolution is advisable, it will approve a plan of liquidation and dissolution and submit it to our stockholders for their approval. If our Board of Directors recommends liquidation and dissolution to the stockholders, a meeting of our stockholders to consider any proposed plan of liquidation and dissolution likely would not be held until approximately three or four months after the termination of the Transaction Agreement. Thereafter, if the plan is approved by stockholders, it will take us no less than three years to complete the dissolution and winding-up process and distribute all remaining assets to our stockholders in accordance with the DGCL.

Following stockholder approval of a plan of liquidation and dissolution and the filing of a certificate of dissolution with the Secretary of State of the State of Delaware but prior to the completion of the dissolution and winding-up process, we likely will make one or more initial or interim liquidating distribution to our stockholders of a majority of our remaining cash assets, which distribution amounts will depend on known, unknown, contingent and pending claims at the time of the distributions. We currently estimate such initial or interim liquidating distributions to be approximately $1.42 to $1.59 per share in the aggregate (assuming we purchase 13,372,093 Shares in the Offer, which is based on the Offer being fully subscribed at the maximum Purchase Price, and no other changes to our currently outstanding number of Shares) or $1.48 to $1.66 per share in the aggregate (assuming we purchase 14,556,962 Shares in the Offer, which is based on the Offer being fully subscribed at the minimum Purchase Price, and no other changes to our currently outstanding number of Shares). The estimated range of the liquidating distributions described in the preceding sentence is based on Nabi having cash of $92.7 million as of June 30, 2012, less approximately

$2.5 million of estimated operating expenses until September 30, 2012, less approximately $23.2 million to be used for purchasing Shares in this Offer (including related fees and expenses), and less a reserve of approximately $20 million to $25 million in the aggregate to pay, and make provision for, existing and future contingent and potential claims and liabilities, including severance payments and transaction-related fees and liabilities, expenses related to continuing operations including making required regulatory filings and the establishment of a mechanism for collecting and distributing any future distributions, milestone or royalty payments under existing agreements with respect to NicVAX® (Nicotine Conjugate Vaccine) and Phoslyra® . The estimated reserve amount of approximately $20 million to $25 million in the aggregate includes approximately $5 million to $10 million to be set aside for the satisfaction of future contingent and potential claims and liabilities in accordance with the DGCL. The amount remaining from the $5 million to $10 million reserve, if any, together with any other remaining assets after satisfying Nabi’s remaining, actual, contingent or potential claims and liabilities will be distributed to the stockholders. We currently are unable to predict the precise nature, amount or timing of the liquidating distributions described above. The range of the liquidating distributions and the other amounts referred to in this paragraph are preliminary estimates based on the information currently available to Nabi and are subject to change based on factors currently unknown to Nabi that may affect its remaining cash in the future, such as additional expenditures and/or liabilities. Therefore, the actual amounts of the liquidating distributions may be significantly lower than our current estimates.
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The foregoing description of the Transaction, including the Transaction Agreement, is qualified in its entirety by reference to the Preliminary Proxy Statement attached hereto as Annex A, which is incorporated herein by reference and contains, among other things, a copy of the Transaction Agreement and a description of the Transaction and related matters, including the pro forma financial information. See Sections 2 and 10.

In accordance with the rules of the Securities and Exchange Commission (the “SEC”), we may, and we expressly reserve the right to, amend the Offer to purchase up to an additional 2% of the outstanding Shares, without extending the Expiration Date.

If more than $23,000,000 in value of Shares (or such greater value of Shares as we may elect to purchase, subject to applicable law and the limits set forth in the Transaction Agreement) are properly tendered and not properly withdrawn, we will purchase Shares at the Purchase Price from all holders who properly tender Shares at or below the Purchase Price and who do not properly withdraw them before the Expiration Date, on a pro rata basis, with appropriate adjustments to avoid purchases of fractional Shares, until we have acquired $23,000,000 in value of Shares. Therefore, we may not purchase all of the Shares that you tender even if you tender them at or below the Purchase Price.

The Purchase Price will be paid net to the seller in cash, less any applicable withholding taxes and without interest, for all Shares purchased. Tendering stockholders who hold Shares registered in their own name and who tender their Shares directly to the Depositary will not be obligated to pay brokerage commissions, solicitation fees or stock transfer taxes on the purchase of Shares by us in the Offer. Stockholders holding Shares in a brokerage account or otherwise through brokers, dealers, commercial banks, trust companies or other nominees are urged to consult their brokers or such other nominees to determine whether transaction costs may apply if stockholders tender Shares through such brokers or other nominees and not directly to the Depositary. You should consult your broker, dealer, commercial bank, trust company or other nominee to determine whether any charges will apply. See Sections 3 and 12 regarding United States federal income tax consequences of the Offer.

Also, any tendering stockholder or other payee who fails to complete, sign and return to the Depositary the Substitute Form W-9 included with the Letter of Transmittal (or such other Internal Revenue Service (“IRS”) form as may be applicable) may be subject to United States federal income tax backup withholding (at a rate of 28% of the gross proceeds), unless such holder establishes that such holder is within the class of persons that is exempt from backup withholding, such as all corporations and Non-U.S. Holders (as defined in Section 12). See Section 3. Also see Section 12 regarding United States federal income tax consequences of the Offer.

In addition, holders of vested but unexercised stock options outstanding under the 2007 Omnibus Equity and Incentive Plan, the 2004 Stock Plan for Non-Employee Directors, the 2000 Equity Incentive Plan and the 1998 Non-Qualified Stock Option Plan (collectively, the “Stock Option Plans”) may, subject to the terms and conditions of the applicable Stock Option Plan and the applicable award, exercise such options and tender some or all of the Shares issued upon such exercise in accordance with the Company’s policies and procedures for the applicable Stock Option Plan. See Sections 3 and 10 for more information on the Stock Option Plans generally.

Stockholders who are participants in employee benefit plans not affiliated with us that hold Shares may tender some or all of such Shares as provided herein generally, subject to the provisions of such plans. See Section 3.

We will pay all fees and expenses incurred in connection with the Offer by Morrow & Co., LLC, the Information Agent for the Offer, and American Stock Transfer & Trust Company, LLC, the Depositary for the Offer. See Section 15.

As of July 1, 2012, the day before we commenced the Offer, we had 42,876,030 issued and outstanding Shares. At the maximum Purchase Price of $1.72 per Share, we would purchase 13,372,093 Shares if the Offer is fully subscribed, which would represent approximately 31.19% of our outstanding Shares as of July 1, 2012. At the minimum Purchase Price of $1.58 per Share, we would purchase 14,556,962 Shares if the Offer is fully subscribed, which would represent approximately 33.95% of our outstanding Shares as of July 1, 2012.

3

[image: ]Table of Contents

If any of our stockholders who hold shares in their own name as holders of record or who are “registered holders” as participants in DTC’s system whose names appear on a security position listing tender their shares in full and that tender is accepted in full, the number of our record holders would be reduced.

On June 29, 2012, the last full trading day before we commenced the Offer, the last reported sale price of the Shares on NASDAQ was $1.58. You are urged to obtain current market quotations for the Shares before deciding whether to tender your Shares. See Section 7.
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THE OFFER

1. Number of Shares; Purchase Price; Proration.

Upon the terms and subject to the conditions of the Offer, we will purchase up to $23,000,000 in value of Shares properly tendered and not properly withdrawn in accordance with Section 4 before the Expiration Date, as defined below, at a Purchase Price not greater than $1.72 and not less than $1.58 per Share, net to the seller in cash, less any applicable withholding taxes and without interest. If, based on the Purchase Price, Shares having an aggregate value of less than $23,000,000 are properly tendered, we will buy all Shares properly tendered and not properly withdrawn (upon the terms and subject to the conditions of the Offer).

The term “Expiration Date” means 12:00 midnight, at the end of the day, New York City time, on Monday, July 30, 2012. We may, in our sole discretion, extend the period of time during which the Offer will remain open. In the event of an extension, the term “Expiration Date” will refer to the latest time and date at which the Offer, as extended by us, will expire. See Section 14 for a description of our right to extend, delay, terminate or amend the Offer.

If the Offer is over-subscribed as described below, Shares properly tendered at or below the Purchase Price and not properly withdrawn will be subject to proration. The proration period and, except as described herein, withdrawal rights expire at the Expiration Date.

In accordance with Instruction 5 to the Letter of Transmittal, stockholders desiring to tender Shares must either:

· specify that they are willing to sell their Shares to us at the price determined in the Offer, or

· specify the price or prices, not greater than $1.72 nor less than $1.58 per Share (in multiples of $0.02), at which they are willing to sell their Shares to us in the Offer.

Promptly following the Expiration Date, we will, upon the terms and subject to the conditions of the Offer, determine a single per Share price that we will pay for Shares properly tendered and not properly withdrawn pursuant to the Offer, taking into account the number of Shares tendered and the prices at which they are tendered. We will select the lowest purchase price specified by tendering stockholders that will allow us to buy $23,000,000 in value of Shares (or a lower amount if not enough Shares are properly tendered to allow us to purchase $23,000,000 in value of Shares). All Shares purchased in the Offer will be purchased at the same Purchase Price. If tendering stockholders wish to maximize the chance that their Shares will be purchased, they should check the box in the section of the Letter of Transmittal captioned “Shares Tendered at a Price Determined Pursuant to the Offer.” Note that this election could result in the tendered Shares being purchased at the minimum price of $1.58 per Share.

Only Shares properly tendered at prices at or below the Purchase Price and not properly withdrawn will be purchased. However, because of the proration provisions described in this Offer to Purchase, all of the Shares tendered at or below the Purchase Price may not be purchased if, based on the Purchase Price, Shares having an aggregate value in excess of $23,000,000 are properly tendered and not properly withdrawn. All Shares tendered and not purchased in the Offer, including Shares tendered at or below the Purchase Price and Shares not purchased because of proration, will be returned to the tendering stockholders at our expense promptly following the Expiration Date.

If we (i) increase the price that may be paid for the Shares above $1.72 per Share or decrease the price that may be paid for the Shares below $1.58 per Share, (ii) increase the maximum number of Shares that we may purchase in the Offer by more than 2% of our outstanding Shares or (iii) decrease the amount of Shares that we may purchase in the Offer, then the Offer must remain open for at least ten business days following the date that notice of the increase or decrease is first published, sent or given in the manner specified in Section 14.
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THE OFFER IS NOT CONDITIONED ON ANY MINIMUM NUMBER OF SHARES BEING TENDERED. OUR OBLIGATION TO ACCEPT AND PAY FOR SHARES PROPERLY TENDERED PURSUANT TO THE OFFER IS, HOWEVER, SUBJECT TO OTHER CONDITIONS. SEE SECTION 6.

Proration. If more than $23,000,000 in value of Shares (or such greater value of Shares as we may elect to purchase, subject to applicable law and the limits set forth in the Transaction Agreement) are properly tendered and not properly withdrawn, we will purchase Shares at the Purchase Price from all holders who properly tender Shares at or below the Purchase Price and who do not properly withdraw them before the Expiration Date, on a pro rata basis, with appropriate adjustments to avoid purchases of fractional Shares, until we have acquired $23,000,000 in value of Shares. Therefore, we may not purchase all of the Shares that you tender even if you tender them at or below the Purchase Price. As we noted above, we may elect to purchase more than $23,000,000 in value of Shares in the Offer, subject to applicable law and the limits set forth in the Transaction Agreement. If we do so, the preceding provisions will apply to the greater value.

If proration of tendered Shares is required, we will determine the proration factor promptly following the Expiration Date. Proration for each stockholder tendering Shares will be based on the ratio of the number of Shares properly tendered and not properly withdrawn by the stockholder to the total number of Shares properly tendered and not properly withdrawn by all stockholders. Because of the difficulty in determining the number of Shares properly tendered and not properly withdrawn, we do not expect that we will be able to announce the final proration factor or commence payment for any Shares purchased pursuant to the Offer until approximately three business days after the Expiration Date. The preliminary results of any proration will be announced by press release promptly after the Expiration Date. Stockholders may obtain preliminary proration information from the Information Agent and also may be able to obtain the information from their brokers.

As described in Section 12, the number of Shares that we will purchase from a stockholder pursuant to the Offer may affect the United States federal income tax consequences to the stockholder of the purchase and, therefore, may be relevant to a stockholder’s decision whether or not to tender Shares. The Letter of Transmittal affords each stockholder who tenders Shares registered in such stockholder’s name directly to the Depositary the opportunity to designate the order of priority in which Shares tendered are to be purchased in the event of proration. See Section 6.

This Offer to Purchase and the related Letter of Transmittal will be mailed to record holders of the Shares and will be furnished to brokers, dealers, commercial banks, trust companies or other nominee stockholders and similar persons whose names, or the names of whose nominees, appear on our stockholder list or, if applicable, who are listed as participants in a clearing agency’s security position listing for subsequent transmittal to beneficial owners of Shares.

2. Purpose of the Offer; Certain Effects of the Offer. Purpose of the Offer.

Nabi plans to return to its stockholders, before the completion of the Transaction, its remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction after satisfying outstanding liabilities. Such distribution will take the form of the Offer and, for any remaining amounts, through a dividend or other return of capital.

We believe that the tender offer set forth in this Offer to Purchase represents an efficient mechanism to provide our stockholders with the opportunity to tender all or a portion of their Shares and thereby receive a return of some or all of their investment if they so elect. The Offer provides stockholders (particularly those who, because of the size of their shareholdings, might not be able to sell their Shares without potential disruption to the trading of the Shares on NASDAQ) with an opportunity to obtain liquidity with respect to all or a portion of their Shares without potential disruption to the Share price. In addition, if we complete the Offer, stockholders who do not participate in the Offer will automatically increase their relative percentage ownership interest in the
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Company at no additional cost to them. Please note, however, that immediately after the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. In addition, we intend, subject to approval by our stockholders, to implement a reverse stock split to become effective immediately prior to the completion of the Transaction as described in more detail in the Preliminary Proxy Statement attached hereto as Annex A.

The Offer also provides our stockholders with an efficient way to sell their shares without incurring broker’s fees or commissions associated with open market sales.

In determining to proceed with the Offer, our management and Board of Directors evaluated the Company’s operations, financial condition, capital needs and expectations for the period prior to the anticipated completion of the Transaction and believe that the Offer, is a prudent use of our financial resources. In addition, we expect that our current cash balances will be sufficient to satisfy our obligations and liabilities prior to the completion of the Transaction.

In addition to those factors described above, our Board of Directors determined to conduct a “modified Dutch auction” tender offer at a price range of

$1.58 to $1.72 per Share for the Shares after considering, among other things, recent stock trading ranges and volumes for the Shares and liquidity opportunities

available to our stockholders.

On April 22, 2012, before we commenced the Offer, we entered into the Transaction Agreement, pursuant to which Nabi will acquire all of the outstanding shares of Biota in exchange for shares of Nabi common stock, and Biota will become a wholly-owned subsidiary of Nabi. Immediately after the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. Pursuant to the terms of the Transaction Agreement, the completion of the Transaction is conditioned on, among other things, Nabi having a closing net cash balance of no less than $54 million after satisfying outstanding liabilities. Nabi plans to return to its stockholders, before the completion of the Transaction, its remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction after satisfying outstanding liabilities. Such distribution will take the form of the Offer and, for any remaining amounts, through a dividend or other return of capital. After the completion of the Offer but prior to the completion of the Transaction, Nabi plans to declare a dividend or implement a return of capital, as applicable, to distribute any remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction that is not required to satisfy any outstanding liabilities. Such remaining cash amount is currently expected to be in the range of approximately $2 million to $5 million. The completion of the Offer is not conditioned upon the completion of the Transaction. Furthermore, the completion of the Transaction is not conditioned upon the completion of the Offer. However, we shall have the right to terminate the Offer if the Transaction Agreement is terminated in accordance with its terms. Please see Section 6 below for a description of conditions to the completion of the Offer. In addition, we intend, subject to approval by our stockholders, to implement a reverse stock split to become effective immediately prior to the completion of the Transaction as described in more detail in the Preliminary Proxy Statement attached hereto as Annex A. The foregoing description of the Transaction, including the Transaction Agreement, is qualified in its entirety by reference to the Preliminary Proxy Statement attached hereto as Annex A, which is incorporated herein by reference and contains, among other things, a copy of the Transaction Agreement and a description of the Transaction and related matters, including the pro forma financial information.

After the completion of the Offer, in the event that the Transaction is not completed, either because of the failure of either our or Biota’s stockholders to approve the Transaction, or the failure of another condition to completion of the Transaction, our Board of Directors will consider the liquidation and dissolution of Nabi. If our Board of Directors determines that liquidation and dissolution is advisable, it will approve a plan of liquidation and dissolution and submit it to our stockholders for their approval. If our Board of Directors recommends
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liquidation and dissolution to the stockholders, a meeting of our stockholders to consider any proposed plan of liquidation and dissolution likely would not be held until approximately three or four months after the termination of the Transaction Agreement. Thereafter, if the plan is approved by stockholders, it will take us no less than three years to complete the dissolution and winding-up process and distribute all remaining assets to our stockholders in accordance with the DGCL.

Following stockholder approval of a plan of liquidation and dissolution and the filing of a certificate of dissolution with the Secretary of State of the State of Delaware but prior to the completion of the dissolution and winding-up process, we likely will make one or more initial or interim liquidating distribution to our stockholders of a majority of our remaining cash assets, which distribution amounts will depend on known, unknown, contingent and pending claims at the time of the distributions. We currently estimate such initial or interim liquidating distributions to be approximately $1.42 to $1.59 per share in the aggregate (assuming we purchase 13,372,093 Shares in the Offer, which is based on the Offer being fully subscribed at the maximum Purchase Price, and no other changes to our currently outstanding number of Shares) or $1.48 to $1.66 per share in the aggregate (assuming we purchase 14,556,962 Shares in the Offer, which is based on the Offer being fully subscribed at the minimum Purchase Price, and no other changes to our currently outstanding number of Shares). The estimated range of the liquidating distributions described in the preceding sentence is based on Nabi having cash of $92.7 million as of June 30, 2012, less approximately

$2.5 million of estimated operating expenses until September 30, 2012, less approximately $23.2 million to be used for purchasing Shares in this Offer (including related fees and expenses), and less a reserve of approximately $20 million to $25 million in the aggregate to pay, and make provision for, existing and future contingent and potential claims and liabilities, including severance payments and transaction-related fees and liabilities, expenses related to continuing operations including making required regulatory filings and the establishment of a mechanism for collecting and distributing any future distributions, milestone or royalty payments under existing agreements with respect to NicVAX® (Nicotine Conjugate Vaccine) and Phoslyra® . The estimated reserve amount of approximately $20 million to $25 million in the aggregate includes approximately $5 million to $10 million to be set aside for the satisfaction of future contingent and potential claims and liabilities in accordance with the DGCL. The amount remaining from the $5 million to $10 million reserve, if any, together with any other remaining assets, after satisfying Nabi’s remaining, actual, contingent or potential claims and liabilities will be distributed to the stockholders. We currently are unable to predict the precise nature, amount or timing of the liquidating distributions described above. The range of the liquidating distributions and the other amounts referred to in this paragraph are preliminary estimates based on the information currently available to Nabi and are subject to change based on factors currently unknown to Nabi that may affect its remaining cash in the future, such as additional expenditures and/or liabilities. Therefore, the actual amounts of the liquidating distributions may be significantly lower than our current estimates.

OUR BOARD OF DIRECTORS HAS AUTHORIZED US TO MAKE THE OFFER. HOWEVER, NEITHER WE NOR OUR BOARD OF DIRECTORS NOR THE INFORMATION AGENT OR DEPOSITARY MAKES ANY RECOMMENDATION TO YOU AS TO WHETHER TO TENDER OR REFRAIN FROM TENDERING YOUR SHARES OR AS TO THE PRICE OR PRICES AT WHICH YOU MAY CHOOSE TO TENDER THEM. YOU MUST MAKE YOUR OWN DECISION AS TO WHETHER TO TENDER YOUR SHARES AND, IF SO, HOW MANY SHARES TO TENDER AND THE PRICE OR PRICES AT WHICH YOU WILL TENDER THEM. IN DOING SO, YOU SHOULD READ CAREFULLY THE INFORMATION IN THIS OFFER TO PURCHASE AND IN THE RELATED LETTER OF TRANSMITTAL, INCLUDING THE PURPOSES AND EFFECTS OF THE OFFER. SEE SECTION 2. YOU SHOULD DISCUSS WHETHER TO TENDER YOUR SHARES WITH YOUR BROKER, IF ANY, OR OTHER FINANCIAL OR TAX ADVISOR.

Potential Benefits of the Offer. We believe the Offer will provide benefits to us and our stockholders, including the following:

· we believe the Offer will provide our stockholders with an opportunity to obtain liquidity with respect to all or a portion of their Shares, without potential disruption to the Share price and the usual transaction costs associated with open market sales; and
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· upon the completion of the Offer, non-tendering stockholders will realize a proportionate increase in their relative ownership interest in Nabi and an opportunity to benefit from the enhanced earnings per Share that we expect to result from the Offer. Please note, however, that immediately after the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. In addition, we intend, subject to approval by our stockholders, to implement a reverse stock split to become effective immediately prior to the completion of the Transaction as described in more detail in the Preliminary Proxy Statement attached hereto as Annex A.

Potential Risks and Disadvantages of the Offer. The Offer also presents some potential risks and disadvantages to us and our continuing stockholders, including the following:

· the Offer will reduce (at least until the Transaction is completed) our “public float” (the number of Shares owned by non-affiliate stockholders and available for trading in the securities markets) , which could result in lower stock prices or reduced liquidity in the trading market for our Shares following completion of the Offer;

· the Offer will reduce the remaining cash available to be distributed to the continuing stockholders in the form of a dividend or return of capital prior to the completion of the Transaction, or if the Transaction is not completed, then at a future time in connection with a potential liquidation and dissolution of Nabi or otherwise; and

· Shares that are tendered and accepted in the Offer cannot be voted at the special meeting of Nabi’s stockholders described in the Preliminary Proxy Statement attached hereto as Annex A.

Certain Effects of the Offer. As of July 1, 2012, the day before we commenced the Offer, we had 42,877,227 issued and outstanding Shares. At the maximum Purchase Price of $1.72 per Share, we would purchase 13,372,093 Shares if the Offer is fully subscribed, which would represent approximately
31.19% of our outstanding Shares as of July 1, 2012 . At the minimum Purchase Price of $1.58 per Share, we would purchase 14,556,962 Shares if the Offer is fully subscribed, which would represent approximately 33.95% of our outstanding Shares as of July 1, 2012.

If the Offer is fully subscribed at the maximum Purchase Price and we do not exercise our right to purchase any additional Shares, we will have approximately 29,503,940 Shares outstanding following the purchase of Shares tendered in the Offer. If the Offer is fully subscribed at the minimum Purchase Price and we do not exercise our right to purchase any additional Shares, we will have approximately 28,319,070 Shares outstanding following the purchase of Shares tendered in the Offer.

Stockholders may be able to sell non-tendered Shares in the future on NASDAQ or otherwise, at a net price higher or lower than the purchase price in the Offer. We can give no assurance, however, as to the price at which a stockholder may be able to sell such Shares in the future.

Stockholders who do not tender their Shares pursuant to the Offer and stockholders who otherwise retain an equity interest in the Company as a result of a partial tender of Shares or proration will continue to be owners of Nabi and will realize a proportionate increase in their relative equity interest in the Company and thus in the Company’s future earnings and assets at no additional cost to them, and will bear the attendant risks and rewards associated with owning the equity securities of Nabi. We can give no assurance, however, that we will not issue additional Shares or equity interests in the future in addition to the Shares to be issued in the Transaction. Furthermore, immediately after the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. Stockholders may be able to sell non-tendered Shares in the future, on NASDAQ or otherwise, at a net price which may be significantly higher or lower than the Purchase Price in the Offer. We can give no assurance,
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however, as to the price at which a stockholder may be able to sell his or her Shares in the future, which may be higher or lower than the Purchase Price paid by us in the Offer. In addition, we intend, subject to approval by our stockholders, to implement a reverse stock split to become effective immediately prior to the completion of the Transaction as described in more detail in the Preliminary Proxy Statement attached hereto as Annex A.

The accounting for our purchase of Shares in the Offer will result in a reduction of our stockholders’ equity in an amount equal to the aggregate purchase price of the Shares we purchase.

Our book value per share is expected to decrease as a result of the Offer.

Shares we acquire pursuant to the Offer will become authorized and unissued Shares and will be available for us to issue without further stockholder action (except as required by applicable law or the listing standards of NASDAQ) for purposes including, without limitation, the Transaction, acquisitions, raising additional capital and the satisfaction of obligations under existing or future employee benefit or compensation programs or stock plans or compensation programs for directors.

The Offer also provides certain stockholders with an efficient way to sell their Shares without incurring brokers’ fees or commissions. Where Shares are tendered by the registered owner of those Shares directly to the Depositary, the sale of those Shares in the Offer will permit the seller to avoid the usual transaction costs associated with open market transactions.

Other Share Repurchases. Rule 13e-4(f)(6) of the Exchange Act prohibits us and our affiliates from purchasing any Shares, or other securities convertible into Shares, other than pursuant to the Offer, until at least ten business days following the Expiration Date, except pursuant to certain limited exemptions provided in Rule 14e-5 of the Exchange Act. In addition, the Transaction Agreement contains certain limits on our ability to make additional purchases that would cause us to have closing net cash balance of less than $54 million at the completion of the Transaction.

Our Board of Directors has previously authorized the purchase of up to $150 million of the Company’s outstanding Shares, of which $27.8 million is remaining. We do not intend to make any further purchases pursuant to this share repurchase program.

Whether or to what extent we choose to make additional purchases will depend upon, among other things, the limitations set forth in the Transaction Agreement, market conditions, our capital needs, our business and financial condition, and alternative investment opportunities available to us, and there is no assurance that we will conclude such purchases for all of the authorized amount. These purchases may be made from time to time at the discretion of our management on the open market or through privately negotiated transactions, and may be on the same terms or on terms and prices that are more or less favorable to stockholders than the terms of this Offer.

Other Plans. As discussed above, we entered into the Transaction Agreement on April 22, 2012. Additional information regarding the Transaction Agreement, the Transaction and related matters (including pro forma financial information) are set forth in the Preliminary Proxy Statement attached hereto Annex A, which is incorporated herein by reference. You are urged to read the Preliminary Proxy Statement carefully and in its entirety. Except as otherwise disclosed in this Offer to Purchase (including the Preliminary Proxy Statement), we currently have no plans, proposals or negotiations underway that relate to or would result in:

· any extraordinary transaction, such as a merger, reorganization or liquidation, involving us or any of our subsidiaries;

· any purchase, sale or transfer of a material amount of our assets or any assets of our subsidiaries;

· any change in our present Board of Directors or management, including any plans or proposals to change the number or the term of directors (although we may fill vacancies arising on the Board of Directors) or to change any material term of the employment arrangements of any executive officer;
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· any material change in our present dividend rate or policy or our capitalization or our indebtedness;

· any class of our equity securities ceasing to be authorized to be quoted on NASDAQ;

· any material change in our corporate structure or business;

· any class of our equity securities becoming eligible for termination of registration under Section 12(g)(4) of the Exchange Act;

· the suspension of our obligation to file reports under Section 15 of the Exchange Act;

· the acquisition or disposition by any person of our securities, other than pursuant to our share repurchase program as described above and the grant of restricted stock, restricted stock units or stock options to employees in the ordinary course of business; or

· any changes in our articles of incorporation, bylaws or other governing instruments or other actions that could impede the acquisition of control of the Company.

Notwithstanding the foregoing, as part of our long-term corporate goal of maximizing stockholder value, we have regularly considered alternatives to enhance stockholder value, including open market repurchases of Shares, strategic acquisitions, divestitures and business combinations, and we intend to continue to consider alternatives to enhance stockholder value. Except as otherwise disclosed in this Offer to Purchase (including the Preliminary Proxy Statement), as of the date hereof, no agreements, understandings or decisions have been reached with respect to, and there can be no assurance that we will decide to undertake, any such alternatives.

3. Procedures for Tendering Shares.

Proper Tender of Shares. For Shares to be tendered properly pursuant to the Offer the certificates for such Shares (or confirmation of receipt of such Shares pursuant to the procedure for book-entry transfer set forth below), together with a properly completed and duly executed Letter of Transmittal, including any required signature guarantees, or an “Agent’s Message” (as defined below), and any other documents required by the Letter of Transmittal, must be received before 12:00 midnight, at the end of the day, New York City time, on Monday, July 30, 2012 by the Depositary at its address set forth on the back cover of this Offer to Purchase.

In accordance with Instruction 5 to the Letter of Transmittal, each stockholder desiring to tender Shares in the Offer must either (a) check the box in the section of the Letter of Transmittal captioned “Shares Tendered at a Price Determined Pursuant to the Offer,” in which case you will be deemed to have tendered your Shares at the minimum price of $1.58 per Share (YOU SHOULD UNDERSTAND THAT THIS ELECTION MAY LOWER THE PURCHASE PRICE

PAID FOR ALL PURCHASED SHARES IN THE OFFER AND COULD RESULT IN THE TENDERED SHARES BEING PURCHASED AT THE MINIMUM PRICE OF $1.58 PER SHARE) or (b) check one of the boxes in the section of the Letter of Transmittal captioned “Shares Tendered at a Price Determined by You,” indicating the price at which Shares are being tendered. A tender of Shares will be proper if, and only if, one of these boxes is checked on the Letter of Transmittal.

If tendering stockholders wish to maximize the chance that their Shares will be purchased, they should check the box in the section on the Letter of Transmittal captioned “Shares Tendered at a Price Determined Pursuant to the Offer.” Note that this election could result in the tendered Shares being purchased at the minimum price of $1.58 per Share.

If tendering stockholders wish to indicate a specific price (in multiples of $0.02) at which their Shares are being tendered, they must check a box under the section captioned “Shares Tendered at a Price Determined by You.” Tendering stockholders should be aware that this election could mean that none of their Shares will be purchased if they check a box other than the box representing the lowest price. A stockholder who wishes to tender Shares at more than one price must complete separate Letters of Transmittal for each price at which Shares are being tendered. The same Shares cannot be tendered (unless previously properly withdrawn in
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accordance with the terms of the Offer) at more than one price. Separate notices of withdrawal (described in Section 4) are not required for each Letter of Transmittal unless each Letter of Transmittal tenders Shares at different prices; however, absent a notice of withdrawal, subsequent Letters of Transmittal do not revoke prior Letters of Transmittal. Stockholders may contact the Depositary for additional instructions.

Stockholders holding their Shares in a brokerage account or otherwise through a broker, dealer, commercial bank, trust company or other nominee, must contact their brokers or such other nominee in order to tender their Shares. It is likely that the nominee has established an earlier deadline for you to act to instruct the nominee to accept the Offer on your behalf. Stockholders who hold Shares through nominee stockholders are urged to consult their nominees to determine whether transaction costs may apply if stockholders tender Shares through the nominees and not directly to the Depositary.

The proper tender of Shares by you through one of the procedures described in this Section 3 will constitute a binding agreement between you and us on the terms of, and subject to the conditions to, the Offer.

STOCKHOLDERS SHOULD CONSULT THEIR INVESTMENT AND TAX ADVISORS WITH RESPECT TO THE EFFECT OF PRORATION OF THE OFFER. See Section 12.

Signature Guarantees and Method of Delivery. No signature guarantee is required if:

(i) the Letter of Transmittal is signed by the registered holder of the Shares (which term, for purposes of this Section 3, will include any participant in DTC whose name appears on a security position listing as the owner of the Shares) tendered and the holder has not completed the section captioned “Special Issuance Instructions” on the Letter of Transmittal; or

(ii) Shares are tendered for the account of a bank, broker, dealer, credit union, savings association or other entity which is a member in good standing of the Securities Transfer Agents Medallion Program or an “eligible guarantor institution,” as the term is defined in Rule 17Ad–15 under the Exchange Act (each of the foregoing constituting an “Eligible Institution”).

A “registered holder” of tendered Shares will include any participant in DTC’s system whose name appears on a security position listing as the owner of those Shares, and an “eligible institution” is a “financial institution,” which term includes most commercial banks, savings and loan associations and brokerage houses, that is a participant in any of the following: (i) the Securities Transfer Agents Medallion Program; (ii) The New York Stock Exchange, Inc. Medallion Signature Program; or (iii) the Stock Exchange Medallion Program.

Except as described above, all signatures on any Letter of Transmittal for Shares tendered thereby must be guaranteed by an eligible institution. See Instructions 6 and 8 to the Letter of Transmittal. If the certificates for Shares are registered in the name of a person other than the signer of the Letter of Transmittal, or if payment is to be made or certificates for Shares not tendered or not accepted for payment are to be returned to a person other than the registered holder of the certificates surrendered, then the tendered certificates must be endorsed or accompanied by appropriate stock powers, in either case signed exactly as the name or names of the registered holders or owners appear on the certificates, with the signatures on the certificates or stock powers guaranteed by an eligible institution. See Instructions 6 and 8 to the Letter of Transmittal.

If a book-entry account system is registered in the name of a person other than the person executing a Letter of Transmittal, or if payment is to be made, or Shares not purchased or tendered are to be returned, to a person other than the registered holder, then the book-entry account system must be endorsed or accompanied by an appropriate stock power, signed in either case exactly as the name of the registered holder appears on the book-entry account system, with the signature guaranteed by an Eligible Institution.

In all cases, payment for Shares tendered and accepted for payment pursuant to the Offer will be made only after timely receipt by the Depositary of a properly completed and duly executed Letter of Transmittal, including any required signature guarantees, or an Agent’s Message (as defined below) in the case of a book-entry transfer, and any other documents required by the Letter of Transmittal.
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Stockholders also can specify the order in which we will purchase the specified portions in the event that, as a result of the proration provisions or otherwise, we purchase some but not all of the tendered Shares pursuant to the Offer. In the event the stockholder does not designate the order and fewer than all Shares are purchased due to proration, the Depositary will select the order of Shares purchased.

The method of delivery of all documents, including the Letter of Transmittal and any other required documents, including through DTC, is at the election and risk of the tendering stockholder. Shares will be deemed delivered only when actually received by the Depositary (including, in the case of a book-entry transfer, by book-entry confirmation). If delivery is by mail, then registered mail with return receipt requested, properly insured, is recommended. In all cases, sufficient time should be allowed to ensure timely delivery.

All deliveries in connection with the Offer, including a Letter of Transmittal and certificates for Shares, must be made to the Depositary and not to us, the Information Agent or DTC. ANY DOCUMENTS DELIVERED TO US, THE INFORMATION AGENT OR DTC WILL NOT BE FORWARDED TO THE DEPOSITARY AND WILL NOT CONSTITUTE PROPER DELIVERY TO THE DEPOSITARY.

Book-Entry Delivery. For purposes of the Offer, the Depositary will establish an account with respect to the Shares for purposes of the Offer at DTC within two business days after the date of this Offer to Purchase, and any financial institution that is a participant in DTC’s system may make book-entry delivery of the Shares by causing DTC to transfer Shares into the Depositary’s account in accordance with DTC’s procedures for transfer. Although delivery of Shares may be effected through a book-entry transfer into the Depositary’s account at DTC, a properly completed and duly executed Letter of Transmittal, with any required signature guarantees, or an Agent’s Message, and any other required documents must be transmitted to and received by the Depositary at one of its addresses set forth on the back cover of this Offer to Purchase before the Expiration Date.

The term “Agent’s Message” means a message transmitted by DTC to, and received by, the Depositary and forming a part of a book-entry confirmation, which states that DTC has received an express acknowledgement from the DTC participant tendering Shares that such DTC participant has received and agrees to be bound by the terms of the Letter of Transmittal and that Nabi may enforce such agreement against such DTC participant.

Stock Option Plans; Stock Awards. Holders of vested but unexercised stock options may exercise such options in accordance with the terms of the Company’s policies and procedures for the applicable Stock Option Plan and tender the Shares received upon such exercise in accordance with the Offer. See “Proper Tender of Shares” above. Holders of vested but unexercised stock options should evaluate this Offer to Purchase carefully to determine if participation would be advantageous to them, based on their stock option exercise prices, the date of their stock option grants, the years left to exercise their options, the range of tender prices and the provisions for pro rata purchases by us described in Section 1. We encourage those holders to discuss the Offer with their broker, if any, or tax or financial advisor. Holders of unvested stock options or unvested stock awards may not tender Shares or Shares represented by such interests unless they are fully vested and, in the case of vested stock options, exercised in accordance with the Company’s policies and procedures for the applicable Stock Option Plan.

Return of Unpurchased Shares. If any tendered Shares are not purchased or are properly withdrawn, or if less than all Shares evidenced by a stockholder’s book-entry account are tendered, the Shares not purchased will be credited to the appropriate account maintained by the tendering stockholder at DTC, in each case without expense to the stockholder. In the case of Shares in certificate form, the Depositary will return certificates as promptly as practicable after the expiration or termination of the Offer or the proper withdrawal of the Shares as applicable.

United States Federal Income Tax Withholding and Backup Withholding. Under the United States federal income tax backup withholding rules, 28% of the gross proceeds payable to a tendering U.S. Holder (as defined
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in Section 12) or other payee pursuant to the Offer must be withheld and remitted to the United States Treasury, unless the U.S. Holder or other payee provides his or her correct taxpayer identification number (employer identification number or social security number) to the Depositary, certifies as to no loss of exemption from backup withholding and complies with applicable requirements of the backup withholding rules, or such U.S. Holder is otherwise exempt from backup withholding. Therefore, unless an exemption exists and is proven in a manner satisfactory to the Depositary, each tendering U.S. Holder should complete and sign the Substitute Form W-9 included as part of the Letter of Transmittal so as to provide the information and certification necessary to avoid backup withholding. Certain U.S. Holders (including, among others, all corporations) are not subject to these backup withholding requirements. In addition, in order for a Non-U.S. Holder (as defined in Section 12) to avoid backup withholding, the Non-U.S. Holder must submit a statement (generally, an IRS Form W-8BEN or W-8ECI), signed under penalties of perjury, attesting to that individual’s exempt status. Such statements can be obtained from the Depositary. See “Substitute Form W-9” in the Letter of Transmittal.

ANY TENDERING STOCKHOLDER OR OTHER PAYEE WHO FAILS TO COMPLETE FULLY AND SIGN THE SUBSTITUTE FORM W-9 INCLUDED IN THE LETTER OF TRANSMITTAL (OR SUCH OTHER IRS FORM AS MAY BE APPLICABLE) MAY BE SUBJECT TO UNITED STATES FEDERAL INCOME TAX BACKUP WITHHOLDING OF 28% OF THE GROSS PROCEEDS PAID TO SUCH STOCKHOLDER OR OTHER PAYEE PURSUANT TO THE TENDER OFFER.

Even if a Non-U.S. Holder (as defined in Section 12) has provided the required certification to avoid backup withholding, gross proceeds payable pursuant to the Offer to the Non-U.S. Holder or his or her agent will be subject to withholding of United States federal income tax at a rate of 30%, unless we determine that a reduced rate of withholding is applicable pursuant to a tax treaty or that an exemption from withholding is applicable because such gross proceeds are effectively connected with the conduct of the Non-U.S. Holder’s trade or business within the United States. A Non-U.S. Holder may be eligible to file for a refund of such tax or a portion of such tax withheld if such stockholder meets the “complete redemption,” “substantially disproportionate” or “not essentially equivalent to a dividend” tests described in Section 12 or if such stockholder is entitled to a reduced rate of withholding pursuant to a tax treaty and we withheld at a higher rate. In order to obtain a reduced rate of withholding under a tax treaty, a Non-U.S. Holder must deliver to the Depositary before the payment a properly completed and executed IRS Form W-8BEN claiming such an exemption or reduction. Such forms can be obtained from the Depositary. In order to claim an exemption from withholding on the grounds that gross proceeds paid pursuant to the Offer are effectively connected with the conduct of a trade or business within the United States, a Non-U.S. Holder must deliver to the Depositary a properly executed IRS Form W-8ECI claiming such exemption. Such forms can be obtained from the Depositary. See “Substitute Form W-9” in the Letter of Transmittal. Backup withholding generally will not apply to amounts subject to the 30% or a treaty-reduced rate of withholding. Non-U.S. Holders are urged to consult their own tax advisors regarding the application of United States federal income tax withholding, including eligibility for a withholding tax reduction or exemption and the refund procedure.

Determination of Validity; Rejection of Shares; Waiver of Defects; No Obligation to Give Notice of Defects. All questions as to the number of Shares to be accepted, the Purchase Price to be paid for Shares to be accepted and the validity, form, eligibility (including time of receipt) and acceptance for payment of any tender of Shares will be determined by us, in our sole discretion, and our determination will be final and binding on all persons participating in the Offer, subject to such Offer participants disputing such determination in a court of competent jurisdiction. We reserve the absolute right prior to the Expiration Date to reject any or all tenders of any Shares that we determine are not in proper form or the acceptance for payment of or payment for which may, in the opinion of our counsel, be unlawful. We also reserve the absolute right, subject to applicable law, to waive any of the conditions of the Offer prior to the Expiration Date with respect to all tendered Shares and our interpretation of the terms of the Offer will be final and binding on all persons participating in the Offer, subject to such Offer participants disputing such determination in a court of competent jurisdiction. We also reserve the absolute right to waive any defect or irregularity in any tender with respect to any particular Shares or any particular stockholder. No tender of Shares will be deemed to have been properly made until all defects or
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irregularities have been cured by the tendering stockholder or waived by us. We will not be liable for failure to waive any condition of the Offer, or any defect or irregularity in any tender of Shares. None of us, the Depositary, the Information Agent or any other person will be obligated to give notice of any defects or irregularities in tenders, nor will any such person incur any liability for failure to give any notice. Our interpretations of the terms of and conditions to the Offer, including the Letter of Transmittal and the instructions thereto, will be final and binding on all persons participating in the Offer, subject to such Offer participants disputing such determination in a court of competent jurisdiction.

Tendering Stockholder’s Representation and Warranty; Acceptance by Nabi Constitutes an Agreement. A tender of Shares pursuant to any of the procedures described above will constitute the tendering stockholder’s acceptance of the terms and conditions of the Offer, as well as the tendering stockholder’s representation and warranty to us that (i) the stockholder has a “net long position,” within the meaning of Rule 14e-4 promulgated by the SEC under the Exchange Act, in the Shares or equivalent securities at least equal to the Shares being tendered, and (ii) the tender of Shares complies with Rule 14e–4. It is a violation of Rule 14e–4 for a person, directly or indirectly, to tender Shares for that person’s own account unless, at the time of tender and at the end of the proration period or period during which Shares are accepted by lot (including any extensions thereof), the person so tendering (i) has a net long position equal to or greater than the amount of (a) Shares tendered or (b) other securities convertible into or exchangeable or exercisable for the Shares tendered and will acquire the Shares for tender by conversion, exchange or exercise and (ii) will deliver or cause to be delivered the Shares in accordance with the terms of the Offer. Rule 14e–4 provides a similar restriction applicable to the tender or guarantee of a tender on behalf of another person. Our acceptance for payment of Shares tendered pursuant to the Offer will constitute a binding agreement between the tendering stockholder and us upon the terms and conditions of the Offer.

A tender of Shares made pursuant to any method of delivery set forth herein will also constitute a representation and warranty to us that the tendering stockholder has full power and authority to tender, sell, assign and transfer the Shares tendered, and that, when the same are accepted for purchase by us, we will acquire good, marketable and unencumbered title thereto, free and clear of all security interests, liens, restrictions, claims, encumbrances, conditional sales agreements and other obligations relating to the sale or transfer of the Shares, and the same will not be subject to any adverse claim or right. Any such tendering stockholder will, on request by the Depositary or us, execute and deliver any additional documents deemed by the Depositary or us to be necessary or desirable to complete the sale, assignment and transfer of the Shares tendered, all in accordance with the terms of the Offer.

A properly completed Letter of Transmittal and any other documents required by the Letter of Transmittal must be delivered to the Depositary and not to us or the Information Agent. All authority conferred or agreed to be conferred by delivery of the Letter of Transmittal shall be binding on the successors, assigns, heirs, personal representatives, executors, administrators and other legal representatives of the tendering stockholder and shall not be affected by, and shall survive, the death or incapacity of such tendering stockholder.

Lost Certificates. If the share certificates which a registered holder wants to surrender have been lost, destroyed or stolen, the stockholder should follow the instructions set forth in the Letter of Transmittal. See Instruction 13 of the Letter of Transmittal.

WE WILL DECIDE, IN OUR REASONABLE DISCRETION, ALL QUESTIONS AS TO THE NUMBER OF SHARES TO BE ACCEPTED, THE PRICE TO BE PAID FOR SHARES TO BE ACCEPTED AND THE VALIDITY, FORM, ELIGIBILITY (INCLUDING TIME OF RECEIPT) AND ACCEPTANCE FOR PAYMENT OF ANY TENDER OF SHARES, AND EACH SUCH DECISION WILL BE FINAL AND BINDING ON ALL PERSONS PARTICIPATING IN THE OFFER, SUBJECT TO SUCH OFFER PARTICIPANTS DISPUTING SUCH DETERMINATION IN A COURT OF COMPETENT JURISDICTION.
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CERTIFICATES FOR SHARES, TOGETHER WITH A PROPERLY COMPLETED AND DULY EXECUTED LETTER OF TRANSMITTAL, OR AN AGENT’S MESSAGE, AND ANY OTHER DOCUMENTS REQUIRED BY THE LETTER OF TRANSMITTAL, MUST BE DELIVERED TO THE DEPOSITARY AND NOT TO US OR THE INFORMATION AGENT. ANY SUCH DOCUMENTS DELIVERED TO US OR THE INFORMATION AGENT WILL NOT BE FORWARDED TO THE DEPOSITARY AND THEREFORE WILL NOT BE DEEMED TO BE PROPERLY TENDERED.

4. Withdrawal Rights.

Shares tendered pursuant to the Offer may be withdrawn at any time before the Expiration Date. In addition, unless we have already accepted your tendered Shares for payment, you may withdraw your tendered Shares at any time after 11:59 p.m., New York City time, on August 27, 2012. Except as otherwise provided in this Section 4, tenders of Shares pursuant to the Offer are irrevocable.

If we extend the period of time during which the Offer is open, are delayed in accepting for payment or paying for Shares or are unable to accept for payment or pay for Shares pursuant to the Offer for any reason, then, without prejudice to our rights under the Offer, the Depositary may, on our behalf, retain all Shares tendered, and such Shares may not be withdrawn except as otherwise provided in this Section 4, subject to Rule 13e–4(f)(5) under the Exchange Act, which provides that the issuer making the Offer shall either pay the consideration offered, or return the tendered securities, promptly after the termination or withdrawal of the Offer.

For a withdrawal to be effective, a notice of withdrawal must be in writing, must be received in a timely manner by the Depositary at one of its addresses set forth on the back cover of this Offer to Purchase and must specify the name of the person having tendered the Shares to be withdrawn, the number of Shares to be withdrawn and the name of the registered holder of the Shares to be withdrawn, if different from the name of the person who tendered the Shares.

A stockholder who has tendered Shares at more than one price must complete a separate notice of withdrawal for Shares tendered at each price, so long as the information specified above is included. If Shares have been tendered pursuant to the procedure for book-entry transfer described in Section 3, the notice of withdrawal also must specify the name and the number of the account at DTC to be credited with the withdrawn Shares and must otherwise comply with DTC’s procedures.

All questions as to the form and validity, including the time of receipt, of any notice of withdrawal will be determined by us, in our sole discretion, which determination will be final and binding on all persons participating in the Offer, subject to such Offer participants disputing such determination in a court of competent jurisdiction. We also reserve the absolute right to waive any defect or irregularity in the withdrawal of Shares by any stockholder. However, if we waive any defect or irregularity in any withdrawal with respect to any stockholder, we also waive such defect or irregularity with respect to all stockholders. None of us, the Depositary, the Information Agent or any other person will be obligated to give notice of any defects or irregularities in any notice of withdrawal, nor will any such person incur liability for failure to give any notice.

Withdrawals may not be rescinded, and any Shares properly withdrawn will be deemed not properly tendered for purposes of the Offer. However, withdrawn Shares may be re-tendered before the Expiration Date by again following one of the procedures described in Section 3.

5. Purchase of Shares and Payment of Purchase Price.

Upon the terms and subject to the conditions of the Offer, promptly following the Expiration Date, we (i) will determine which stockholders tendered Shares at or below the Purchase Price and (ii) will accept for payment and pay for (and thereby purchase) up to $23,000,000 in value of Shares (or such greater value of Shares as we may elect to purchase, subject to applicable law and the limits set forth in the Transaction Agreement) which are properly tendered at prices at or below the Purchase Price and not properly withdrawn on
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or before the Expiration Date. For purposes of the Offer, we will be deemed to have accepted for payment (and therefore purchased), subject to the proration provisions of the Offer, Shares that are properly tendered at or below the Purchase Price and not properly withdrawn only when, as and if we give oral or written notice to the Depositary of our acceptance of the Shares for payment in the Offer.

Upon the terms and subject to the conditions of the Offer, we will accept for payment and pay the Purchase Price for all such Shares promptly after the Expiration Date. In all cases, payment for Shares tendered and accepted for payment in the Offer will be made promptly, subject to the possible delay in the event of proration, but only after timely receipt by the Depositary of certificates for Shares or book-entry confirmation of Shares into the Depositary’s account at DTC, a properly completed and duly executed Letter of Transmittal or an Agent’s Message, in the case of a book-entry transfer, and any other documents required by the Letter of Transmittal.

We will pay for Shares purchased in the Offer by depositing the aggregate Purchase Price for the Shares with the Depositary, which will act as agent for tendering stockholders for the purpose of receiving payment from us and transmitting payment to the tendering stockholders.

In the event of proration, we will determine the proration factor and pay for those tendered Shares accepted for payment promptly after the Expiration Date. However, we do not expect to be able to announce the final results of any proration and commence payment for Shares purchased until approximately three business days after the Expiration Date. Unless a stockholder specified otherwise in the Letter of Transmittal, certificates for all Shares tendered and not purchased, including Shares tendered at prices in excess of the Purchase Price and Shares not purchased due to proration, will be returned or, in the case of Shares tendered by book-entry transfer, will be credited to the account maintained with DTC by the participant who delivered the Shares, to the tendering stockholder at our expense promptly after the Expiration Date or termination of the Offer without expense to the tendering stockholders. Under no circumstances will we pay interest on the Purchase Price for any reason, including but not limited to, by reason of any delay in making payment. In addition, if certain events occur, we may not be obligated to purchase Shares in the Offer. See Section 6.

We will pay all stock transfer taxes, if any, payable on the transfer to us of Shares purchased pursuant to the Offer. If, however, payment of the Purchase Price is to be made to, or (in the circumstances permitted by the Offer) unpurchased Shares are to be registered in the name of, any person other than the registered holder, or if tendered book-entry accounts are registered in the name of any person other than the person signing the Letter of Transmittal, the amount of all stock transfer taxes, if any (whether imposed on the registered holder or the other person), payable on account of the transfer to the person will be deducted from the Purchase Price unless satisfactory evidence of the payment of the stock transfer taxes, or exemption from payment of the stock transfer taxes, is submitted.

Any tendering stockholder or other payee who fails to complete fully, sign and return to the Depositary the Substitute Form W-9 included with the Letter of Transmittal (and an IRS Form W-8BEN or other applicable form, if the tendering stockholder or other payee is a Non-U.S. Holder), may be subject to required United States federal income tax backup withholding of 28% of the gross proceeds paid to the stockholder or other payee pursuant to the Offer. See Section 3. Non-U.S. Holders are urged to consult their tax advisors regarding the application of United States federal income tax withholding, including eligibility for a withholding tax reduction or exemption, and the refund procedure.

6. Conditions of the Offer.

The Offer is not conditioned on any minimum number of Shares being tendered. Notwithstanding any other provision of the Offer, we will not be required to accept for payment, purchase or pay for any Shares tendered, and may terminate or amend the Offer or may postpone the acceptance for payment of, or the purchase of and the
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payment for Shares tendered, subject to Rule 13e-4(f) under the Exchange Act, if at any time on or after the commencement of the Offer and before or on the

Expiration Date any of the following events occur (or shall have been reasonably determined by us to have occurred):

· there has been threatened in writing, instituted, pending or taken any action, suit or proceeding by any government or governmental, regulatory or administrative agency, authority or tribunal or by any other person, domestic, foreign or supranational, before any court, authority, agency or other tribunal that directly or indirectly:

· challenges or seeks to challenge, makes illegal, or delays or otherwise directly or indirectly restrains, prohibits or otherwise affects the making of the Offer, the acquisition by us of some or all of the Shares pursuant to the Offer or the Transaction Agreement (or the Transaction pursuant to the Transaction Agreement) or any other matter relating to the Offer or the Transaction Agreement (or the Transaction pursuant to the Transaction Agreement), or seeks to obtain any material damages or otherwise relating to the transactions contemplated by the Offer or the Transaction Agreement (or the Transaction pursuant to the Transaction Agreement);

· seeks to make the purchase of, or payment of, some or all of the Shares pursuant to the Offer illegal or results in a delay in our ability to accept for payment or pay for some or all of the Shares;

· materially impairs the contemplated benefits to us of the Offer;

· seeks to impose limitations on our affiliates’ ability to acquire or hold or to exercise full rights of ownership, including, but not limited to, the right to vote their Shares on all matters validly presented to our stockholders; or

· could be expected to materially and adversely affect our and our subsidiaries’ business, properties, assets, liabilities, capitalization, stockholders’ equity, condition (financial or otherwise), operations, results of operations or prospects, taken as a whole, or otherwise materially impair in any way the contemplated future conduct of the business of us or any of our subsidiaries or our ability to complete the Transaction pursuant to the Transaction Agreement;

· any change in the general political, market, economic or financial conditions, domestically or internationally, that could reasonably be expected to materially and adversely affect our business or the trading in the Shares, including, but not limited to, the following:

· any general suspension of trading in, or limitation on prices for, securities on any U.S. national securities exchange or in the over-the-counter market;

· the declaration of a banking moratorium or any suspension of payments in respect of banks in the United States, whether or not mandatory;

· the commencement or escalation, on or after July 2, 2012, of war, armed hostilities or other international or national calamity, including, but not limited to, an act of terrorism, directly or indirectly involving the United States, or any material escalation, on or after July 2, 2012, of any war or armed hostilities which had commenced prior to July 2, 2012;

· any limitation, whether or not mandatory, by any governmental, regulatory or administrative agency or authority on, or any event that, in our reasonable judgment, could materially affect, the extension of credit by banks or other lending institutions in the United States;

· any decrease of more than 10% in the market price for the Shares or in the general level of market prices for equity securities in the Dow Jones Industrial Average, New York Stock Exchange Index, NASDAQ Composite Index or the Standard & Poor’s 500 Composite Index measured from the close of trading on June 29, 2012, or any changes in the general political, market, economic or financial conditions in the United States or abroad that could have, in our reasonable judgment, a material adverse effect on the business, properties, assets, liabilities, capitalization, stockholders’
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equity, condition (financial or otherwise), income, operations, results of operations or prospects of us, our subsidiaries and our affiliates, taken as a whole, or on the trading in the Shares, or on the benefits of the Offer to us;

· a material change in U.S. or any other currency exchange rates or a suspension of or limitation on the markets for such currencies that could have, in our reasonable judgment, a material adverse effect on our and our subsidiaries’ business, properties, assets, liabilities, capitalization, stockholders’ equity, condition (financial or otherwise), operations, results of operations or prospects, taken as a whole, or on the trading in the Shares, or on the benefits of the Offer to us; or

· in the case of any of the foregoing existing at the time of the commencement of the Offer, a material acceleration or worsening thereof;

· a tender or exchange offer for any or all of the Shares (other than the Offer), or any merger, acquisition, business combination or other similar transaction with or involving us or any of our subsidiaries, has been commenced, proposed or announced by any person or has been publicly disclosed or we have entered into a definitive agreement or an agreement in principle with any person with respect to a merger, acquisition, business combination or other similar transaction, other than in the ordinary course of business and other than the Transaction Agreement;

· we learn that:

· any entity, “group” (for purposes of the conditions of the Offer, as that term is defined in Section 13(d)(3) of the Exchange Act and Rule 13d-5(b) thereunder) or person has acquired or proposes to acquire beneficial ownership of more than 5% of our outstanding Shares, whether through the acquisition of stock, the formation of a group, the grant of any option or right, or otherwise (other than as and to the extent disclosed in a Schedule 13D or Schedule 13G filed with the SEC before July 2, 2012);

· any entity, group or person who has filed a Schedule 13D or Schedule 13G with the SEC before July 2, 2012 has acquired or proposes to acquire, whether through the acquisition of stock, the formation of a group, the grant of any option or right, or otherwise (other than by virtue of the Offer), beneficial ownership of an additional 1% or more of our outstanding Shares; or

· any new group has been formed that beneficially owns more than 5% of our outstanding Shares (options for and other rights to acquire Shares that are acquired or proposed to be acquired being deemed to be immediately exercisable or convertible for purposes of this clause);
· any person, entity or group has filed a Notification and Report Form under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, reflecting an intent to acquire us or any Shares, or has made a public announcement reflecting an intent to acquire us or any of our subsidiaries or any of our respective assets or securities;

· any action has been taken or any statute, rule, regulation, judgment, decree, injunction or order (preliminary, permanent or otherwise) has been proposed, sought, enacted, entered, promulgated, enforced or deemed to be applicable to the Offer or the Transaction Agreement (or the Transaction pursuant to the Transaction Agreement) or us or any of our subsidiaries or affiliates by any court, government or governmental agency or other regulatory or administrative authority, domestic or foreign, which, in our reasonable judgment:

· indicates that any approval or other action of any such court, agency or authority may be required in connection with the Offer or the purchase of Shares thereunder or the Transaction Agreement (or the Transaction pursuant to the Transaction Agreement other than the approval of the Supreme Court of Victoria, Australia as described in the Preliminary Proxy Statement attached hereto as Annex A);

· could reasonably be expected to prohibit, restrict or delay consummation of the Offer or the completion of the Transaction pursuant to the Transaction Agreement; or
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· otherwise could reasonably be expected to materially and adversely affect the business, properties, assets, liabilities, capitalization, stockholders’ equity, financial condition, operations, results of operations or prospects of us and our subsidiaries, taken as a whole;
· any change or changes have occurred in our or our subsidiaries’ business, properties, assets, liabilities, capitalization, stockholders’ equity, financial condition, operations, results of operations or prospects that, in our reasonable judgment, has a material adverse effect on us or our subsidiaries, taken as a whole, or on the trading in the Shares, or on the benefits of the Offer to us; or

· we shall have determined that the consummation of the Offer and the purchase of the Shares may cause us to breach or fail, in any material respect, to perform or to comply with any agreement or covenant to be performed or complied with by us under the Transaction Agreement;

· any event shall have occurred or any circumstance shall exist that would cause us to determine that there may be a reasonable likelihood that we will not have a net closing cash balance in excess of $54 million immediately prior to the completion of the Transaction pursuant to the conditions set forth in the Transaction Agreement (as described in the Preliminary Proxy Statement attached hereto as Annex A);

· the Transaction Agreement shall have been terminated pursuant to its terms;

· we shall have determined that the consummation of the Offer and the purchase of the Shares may cause us to be unable to satisfy the initial listing standards of NASDAQ immediately prior to the completion of the Transaction;

· we shall have determined that the consummation of the Offer and the purchase of the Shares may cause the Shares to be:

· held of record by less than 300 persons; or

· delisted from NASDAQ or to be eligible for deregistration under the Exchange Act.

The foregoing addresses the only conditions under which we are not obligated to complete the Offer. The conditions referred to above are for our sole benefit and may be asserted by us regardless of the circumstances (other than any action or omission to act by us) giving rise to any condition, and may be waived by us, in whole or in part, at any time and from time to time in our reasonable discretion prior to the Expiration Date. Our failure at any time to exercise any of the foregoing rights will not be deemed a waiver of any right, and each such right will be deemed an ongoing right that may be asserted at any time prior to the Expiration Date and from time to time. However, once the Offer has expired, then all of the conditions to the Offer, other than those requiring receipt of necessary governmental approvals, must have been satisfied or waived. In certain circumstances, if we waive any of the conditions described above, we may be required to extend the Expiration Date. Any determination by us concerning the events described above will be final and binding on all persons participating in the Offer, subject to such Offer participants disputing such determination in a court of competent jurisdiction. Our right to terminate or amend the Offer or to postpone the acceptance for payment of, or the purchase of and the payment for Shares tendered if any of the above listed events occur (or shall have been reasonably determined by us to have occurred) at any time on or prior to the Expiration Date shall not be affected by any subsequent event regardless of whether such subsequent event would have otherwise resulted in the event having been “cured” or ceasing to exist.

7. Price Range of Shares; Dividends.

Our Shares are listed for trading on NASDAQ. Our Shares trade on NASDAQ under the symbol “NABI.”

Price Range of Shares. The following table sets forth, for the period indicated, the high and low sales prices per share for our Shares as reported on NASDAQ consolidated tape.
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Fiscal 2012 (Year ending December 31, 2012)

	
	
	
	High
	
	Low

	
	First Quarter
	
	$2.03
	
	$1.74
	

	
	Second Quarter (through June 29, 2012)
	$1.95
	$1.53
	

	Fiscal 2011 (Year ending December 31, 2011)
	
	
	
	
	

	
	
	
	High
	
	Low

	
	First Quarter
	
	$5.98
	
	$5.30
	

	
	Second Quarter
	$5.88
	$4.64
	

	
	Third Quarter
	$5.82
	$1.55
	

	
	Fourth Quarter
	$2.07
	$1.50
	

	Fiscal 2010 (Year ended December 25, 2010)
	
	
	
	
	

	
	
	
	High
	
	Low

	
	First Quarter
	
	$6.42
	
	$4.70
	

	
	Second Quarter
	$5.98
	$4.40
	

	
	Third Quarter
	$5.85
	$4.68
	

	
	Fourth Quarter
	$5.75
	$4.75
	



On June 29, 2012, the last full trading day before we commenced the Offer, the last reported sale price of the Shares on NASDAQ was $1.58 per Share. We urge stockholders to obtain a current market quotation for the Shares before deciding whether and at what price or prices to tender their Shares.

Dividends. We have never declared or paid cash dividends on our capital stock. However, we plan to return to our stockholders, before the completion of the Transaction, our remaining cash in excess of the $54 million required to be held by us at the completion of the Transaction after satisfying outstanding liabilities. Such distribution will take the form of the Offer and, for any remaining amounts, through a dividend or other return of capital. After the completion of the Offer but prior to the completion of the Transaction, Nabi plans to declare a dividend or implement a return of capital, as applicable, to distribute any remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction that is not required to satisfy any outstanding liabilities. Such remaining cash amount is currently expected to be in the range of approximately $2 million to $5 million.

8. Source and Amount of Funds.

The maximum value of Shares purchased in the Offer will be $23,000,000. We expect the maximum aggregate cost of this purchase, including all fees and expenses applicable to the Offer, to be approximately $23.2 million. We will use available cash to purchase the Shares in the Offer and to pay all related fees and expenses.

9. Certain Information Concerning the Company.

General. We are a biopharmaceutical company that has focused on the development of vaccines addressing unmet medical needs, including nicotine addiction. We have sought to leverage our experience and knowledge in powering the human immune system to target these serious unmet medical needs. We have been incorporated in Delaware since 1969 and our operations are located in Rockville, Maryland. Our principal executive offices are located at 12270 Wilkins Avenue, Rockville, MD 20852, and our telephone number is (301) 770-3099. Our website is located at www.nabi.com (the contents of which do not constitute part of this Offer to Purchase).
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Our sole remaining product currently in development is NicVAX® (Nicotine Conjugate Vaccine), an innovative and proprietary investigational vaccine for the treatment of nicotine addiction and prevention of smoking relapse based on patented technology. We suffered a significant setback in 2011 when NicVAX did not achieve the primary endpoint in two Phase III efficacy trials conducted in the U.S. As of March 31, 2012, our remaining assets include the following: (i) $94.9 million of cash and cash equivalents, (ii) the potential residual value of NicVAX as well as any next-generation nicotine vaccine which was licensed to GlaxoSmithKline (“GSK”) in 2010, (iii) the potential royalty from Phoslyra which was sold to Fresenius USA Manufacturing, Inc. in 2006, and (iv) the potential value of our NOLs.

Where You Can Find More Information. We file annual, quarterly and current reports, proxy statements and other information with the SEC. You may read and copy any document we file at the SEC’s Public Reference Room at 100 F Street, N.E., Room 1580, Washington, D.C. 20549. You may obtain information on the operation of the Public Reference Room by calling the SEC at 1-800-SEC-0330. Our SEC filings are also available to the public at the SEC’s website at www.sec.gov or at our website at www.nabi.com. Unless otherwise provided below, the information provided in our SEC filings (or available on our website) is not part of this Offer to Purchase and is not incorporated by reference.

Incorporation by Reference. The rules of the SEC allow us to “incorporate by reference” information into this document, which means that we can disclose important information to you by referring you to another document filed separately with the SEC. The following documents contain important information about us and we incorporate them by reference:

· Annual Report on Form 10-K for the year ended December 31, 2011, as amended by the Form 10-K/A filed with the SEC on April 30, 2012;

· Quarterly Report on Form 10-Q for the quarter ended March 31, 2012;

· Current Reports on Form 8-K filed with the SEC on April 23, 2012, April 26, 2012 and June 14, 2012; and

· the description of our Shares under the heading “Description of Capital Stock” included in our Registration Statement on Form S-3 filed on May 25, 2005, as amended on July 22, 2005.

You can obtain any of the documents incorporated by reference in this document from the SEC’s website at the address described above. You may also request a copy of these filings, at no cost, by writing or telephoning the Information Agent at its address and telephone number set forth below.

The Information Agent for the Offer is:
[image: ]



You may obtain information regarding the Offer

from the Information Agent as follows:

470 West Avenue

Stamford, CT 06902

(203) 658-9400

Stockholders Call Toll Free: (800) 607-0088

Banks and Brokerage Firms Call: (203) 658-9400

E-mail: nabi.info@morrowco.com
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10.	Interests of Directors, Executive Officers and Affiliates; Recent Securities Transactions; Transactions and Arrangements Concerning the Shares.

Beneficial Ownership. As of July 1, 2012, the last day before we commenced the Offer, we had 42,876,030 issued and outstanding Shares. If the Offer is fully subscribed at the maximum Purchase Price, the 13,372,093 Shares that the Company would purchase in the Offer represent approximately 31.19% of the Shares outstanding on July 1, 2012. If the Offer is fully subscribed at the minimum Purchase Price, the 14,556,962 Shares that the Company would purchase in the Offer represent approximately 33.95% of the Shares outstanding on July 1, 2012.

Our directors and executive officers have indicated that they will not participate in the Offer. As of July 1, 2012, our directors and executive officers as a group (8 persons) beneficially owned, as defined in accordance with the rules of the SEC, an aggregate of approximately 2,722,663 Shares, representing approximately 6.3% of the total number of outstanding Shares. Accordingly, assuming the completion of the Offer, the proportional holdings of our non-executive directors and of any executive officer who does not participate in the Offer will increase. Further, our directors and executive officers may, in compliance with applicable law and subject to any applicable restrictions on transfer, sell their Shares in open market transactions at prices that may or may not be more favorable than the Purchase Price to be paid to our stockholders in the Offer.

The following table sets forth information as of July 1, 2012 as to the Shares beneficially owned by (i) all directors, (ii) each named executive officer,

(iii) current directors and executive officers of Nabi as a group, and (iv) each person who is known to Nabi to be the beneficial owner of more than 5% of the

Shares. Unless otherwise noted, this information has been provided by the persons named in the table. Beneficial ownership is determined in accordance with the rules of the SEC. In computing the number of Shares beneficially owned by a person and the percentage ownership of that person, Shares subject to (i) stock options held by that person that are currently exercisable or exercisable within 60 days of July 1, 2012, and (ii) Shares of restricted stock that vest within 60 days of July 1, 2012, are deemed issued and outstanding. These Shares, however, are not deemed outstanding for purposes of computing percentage ownership of each other stockholder.
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Except as otherwise noted in the footnotes below, to our knowledge each person or entity identified below has sole voting and investment power with respect to such securities.


	
	Amount of Beneficial
	

	Directors
	Ownership (1)
	

	
	
	
	

	Jason M. Aryeh
	249,183(3)
	

	David L. Castaldi
	189,389(4)
	

	Geoffrey F. Cox, Ph.D.
	239,679(5)
	

	Peter Davis
	132,630(6)
	

	Richard A. Harvey, Jr.
	164,996(7)
	

	Named Executive Officers
	
	
	

	Raafat E.F. Fahim, Ph.D.
	1,070,328(8)
	

	Paul D. Kessler, M.D.
	481,241(9)
	

	Matthew W. Kalnik, Ph.D.
	190,050(10)
	

	Current Directors and Executive Officers as a group (8 persons)
	2,717,496(11)
	

	5% Beneficial Owners
	
	
	

	Renaissance Technologies LLC and Renaissance Technologies Holding
	2,772,843(12)
	

	Corporation
	
	
	

	300 Third Avenue
	
	
	

	New York, NY 10022
	2,308,413(13)
	

	The Vanguard Group, Inc.
	
	

	100 Vanguard Avenue
	
	
	

	Malvern, PA 19355
	
	
	

	BlackRock, Inc.
	2,377,972(14)
	

	40 East 52nd Street
	
	
	

	New York, NY 10022
	
	
	

	The Mangrove Partners Fund, L.P.
	2,961,974(15)
	

	10 East 53rd Street
	
	
	

	31st Floor
	
	
	

	New York, NY 10022
	
	
	


[image: ][image: ][image: ][image: ][image: ][image: ][image: ][image: ][image: ]



Percentage (2)

*

*

*

*

*

2.5%

1.1%

*

6.3%


6.5%



5.4%


5.5%


6.9%


· Less than 1%

(1) Unless otherwise noted, the nature of beneficial ownership consists of sole voting and investment power. No director or named executive officer has pledged any of his or her Nabi common stock as security.
(2) Based on 42,876,030 shares of Nabi common stock outstanding as of July 1, 2012.

(3) Consists of (i) 131,183 shares beneficially owned by Jason Aryeh through his relationship with JALAA Equities, LP and JLV Investments, LP (the Aryeh Entities); and (ii) 118,000 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on August 30, 2012. Mr. Aryeh disclaims beneficial ownership of all securities beneficially owned by the Aryeh Entities, except to the extent of any indirect pecuniary interest he may have therein.

(4) Consists of (i) 49,189 shares of Nabi common stock owned by Mr. Castaldi; (ii) 6,200 shares of Nabi common stock owned by Mr. Castaldi’s wife and daughters; and (iii) 134,000 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on August 30, 2012.

(5) Consists of (i) 25,679 shares of Nabi common stock owned directly by Dr. Cox and (ii) 214,000 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on August 30, 2012.
(6) Consists of (i) 14,630 shares of Nabi common stock owned by the Davis Family Trust dated August 29, 1996, of which Mr. Davis is a Trustee; and (ii) 118,000 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on August 30, 2012.
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(7) Consists of (i) 30,996 shares of Nabi common stock owned by jointly by Mr. Harvey and his wife; and (ii) 134,000 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on August 30, 2012.
(8) Consists of (i) 298,724 shares of Nabi common stock owned by Dr. Fahim; (ii) 1,000 shares held jointly with Dr. Fahim’s spouse; (iii) 73,750 shares of restricted Nabi common stock which are subject to future vesting but which may be voted; and (iv) 696,854 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on August 30, 2012.

(9) Consists of (i) 37,628 shares of Nabi common stock owned by Dr. Kessler; (ii) 52,500 shares of restricted Nabi common stock which are subject to future vesting but which may be voted; and (iii) 376,113 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on August 30, 2012.

(10) Consists of (i) 28,925 shares of Nabi common stock owned by Dr. Kalnik; (ii) 39,000 shares of restricted Nabi common stock which are subject to future vesting but which may be voted; and (iii) 122,125 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on August 30, 2012.

(11) See notes 3 through 10.

(12) The information in the table and this note is derived from a Schedule 13G/A filed with the SEC on February 13, 2012 by Renaissance Technologies LLC and Renaissance Technologies Holding Corporation. Renaissance Technologies LLC and Renaissance Technologies Holding Corporation each have (i) sole power to vote or to direct the vote of 2,331,237 shares of common stock; (ii) sole power to dispose or to direct the disposition of 2,419,772 shares of common stock; and (iii) shared power to dispose of or direct the disposition of 353,071 shares of common stock.

(13) The information in the table and this note is derived from a Schedule 13G/A filed with the SEC on February 6, 2012 by The Vanguard Group, Inc., which has (i) sole power to vote or direct the vote of 61,529 shares of common stock; (ii) sole power to dispose or director the disposition of 2,246,884 shares of common stock; and (iii) shared power to dispose or direct the disposition of 61,529 shares of common stock.

(14) The information in the table and this note is derived from a Schedule 13G/A filed with the SEC on February 13, 2012 by BlackRock, Inc., which has

(i) sole power to vote or to direct the vote; and (ii) sole power to dispose or to direct the disposition of 2,377,972 shares of common stock.

(15) The information in the table and this note is derived from a Schedule 13D filed with the SEC on June 29, 2012 by The Mangrove Partners Fund, L.P., Mangrove Partners, Mangrove Capital, Nathaniel August, who collectively have (i) shared power to vote or to direct the vote of 2,961,974 shares of common stock; and (ii) shared power to dispose of or direct the disposition of 2,961,974 shares of common stock.

Transactions and Arrangements Concerning the Shares.

Recent Securities Transactions. Based on the Company’s records and information provided to the Company by its directors, executive officers, associates and subsidiaries, neither the Company, nor, to the best of the Company’s knowledge, any directors or executive officers of the Company or any associates or subsidiaries of the Company, has effected any transactions in Shares during the 60 day period before the date hereof.

Termination of Rights Agreement. Nabi and American Stock Transfer and Trust Company, LLC, as rights agent (the “Rights Agent”), entered into the First Amendment to Rights Agreement (the “Amendment”) between Nabi and the Rights Agent, dated as of April 20, 2012, which amended the Nabi’s existing Rights Agreement, dated as of August 25, 2011 (the “Rights Agreement”).

The Amendment provided that the Rights (as defined in the Rights Agreement) effectively terminate immediately prior to the execution of the Transaction Agreement. Additionally, the Amendment provides that (i) neither Biota nor any of its Affiliates or Associates (each as defined in the Rights Agreement) shall be deemed an Acquiring Person (as defined in the Rights Agreement), (ii) no Distribution Date, Stock Acquisition Date or Trigger Event (each as defined in the Rights Agreement) will be deemed to have occurred, and (iii) no holder of any Rights will be entitled to exercise such Rights, in any case solely as a result of the approval, execution,
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delivery or effectiveness of the Transaction Agreement. The foregoing description does not purport to be complete and is qualified in its entirety by reference to the Amendment, a copy of which is attached as Exhibit 4.1 to our Current Report on Form 8-K as filed April 26, 2012, which is incorporated herein by reference.

Transaction Agreement. On April 22, 2012, before we commenced the Offer, we entered into the Transaction Agreement, pursuant to which Nabi will acquire all of the outstanding shares of Biota in exchange for shares of Nabi common stock, and Biota will become a wholly-owned subsidiary of Nabi. Immediately after the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. Pursuant to the terms of the Transaction Agreement, the completion of the Transaction is conditioned on, among other things, Nabi having a closing net cash balance of no less than $54 million after satisfying outstanding liabilities. Nabi plans to return to its stockholders, before the completion of the Transaction, its remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction after satisfying outstanding liabilities. Such distribution will take the form of the Offer and, for any remaining amounts, through a dividend or other return of capital. After the completion of the Offer but prior to the completion of the Transaction, Nabi plans to declare a dividend or implement a return of capital, as applicable, to distribute any remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction that is not required to satisfy any outstanding liabilities. Such remaining cash amount is currently expected to be in the range of approximately $2 million to $5 million. The completion of the Offer is not conditioned upon the completion of the Transaction. Furthermore, the completion of the Transaction is not conditioned upon the completion of the Offer. However, we shall have the right to terminate the Offer if the Transaction Agreement is terminated in accordance with its terms. Please see Section 6 below for a description of conditions to the completion of the Offer. In addition, we intend, subject to approval by our stockholders, to implement a reverse stock split to become effective immediately prior to the completion of the Transaction as described in more detail in the Preliminary Proxy Statement attached hereto as Annex A. The foregoing description of the Transaction, including the Transaction Agreement, is qualified in its entirety by reference to the Preliminary Proxy Statement attached hereto as Annex A, which is incorporated herein by reference and contains, among other things, a copy of the Transaction Agreement and a description of the Transaction and related matters, including the pro forma financial information.

Stock Based Plans.

2007 Omnibus Equity and Incentive Plan. Our Board of Directors previously adopted the 2007 Omnibus Equity and Incentive Plan (“2007 Omnibus Plan”), which as of June 30, 2012 provided for the award of up to 5,707,614 shares of our common stock in the form of non-qualified stock options, restricted stock and other equity and incentive awards. The 2007 Omnibus Plan amended and restated our 2000 Equity Incentive Stock Plan. The 2007 Omnibus Plan also superseded and replaced our 1998 Stock Option Plan and the Nabi 2004 Stock Plan for Non-Employee Directors (“2004 Directors Plan”) for future awards to our employees, consultants and directors. Both the 1998 Stock Option Plan and the 2004 Directors Plan remain in effect with respect to currently outstanding awards. The number of shares available for award under the 2007 Omnibus Plan is automatically increased by any shares subject to awards that expire, terminate or are forfeited to Nabi under the 1998 Stock Option Plan and the 2004 Directors Plan.

The number of shares to be issued upon exercise of outstanding options and available for future grants under the 2007 Omnibus Plan is subject to adjustment in the event of a stock dividend, stock split or combination of shares, recapitalization, or other change in our capital stock.

Persons eligible to receive awards under the 2007 Omnibus Plan include all employees, consultants, and directors of Nabi who, in the opinion of our Board of Directors, are in a position to make a significant contribution to the success of Nabi and its subsidiaries.

26

[image: ]Table of Contents

The exercise price of options granted under the 2007 Omnibus Plan may not be less than 100% of the fair market value of our common stock on the date of the award. The exercise date of options granted under the 2007 Omnibus Plan is at the discretion of the Compensation Committee of our Board of Directors which may at any time accelerate the exercisability of all or any portion of any option. The expiration date of options granted under the 2007 Omnibus Plan may not be more than 10 years after the date of grant.

In the event that an optionee’s employment or service with Nabi terminates for any reason including death, disability, retirement or other termination, our Compensation Committee, in its sole discretion, may determine the extent to which, and the period during which, options granted may be exercised, but in no event shall the options be exercisable beyond the option expiration date.

In the event of a consolidation, merger or sale of all or substantially all of the assets of Nabi in which outstanding shares of our common stock are exchanged for securities, cash, or other property of any other business entity or in the event of a liquidation of Nabi, then under the 2007 Omnibus Plan our Compensation Committee may, in its discretion, (i) provide for the acceleration of any time period relating to the exercise or realization of an award, (ii) provide for the purchase of an award upon the participant’s request for an amount of cash or other property that could have been received upon the exercise or realization of an award had the award been currently exercisable or payable, (iii) adjust the terms of an award in a manner determined by our Compensation Committee,

(iv) cause an award to be assumed, or new rights to be substituted for the award, by another entity, or (v) make such other provision as the Compensation Committee may consider equitable and in the best interests of Nabi.

As of June 30, 2012, 2,782,873 shares were subject to outstanding options granted under the 2007 Omnibus Plan, and 2,293,132 shares were available for future grants under the 2007 Omnibus Plan.

1998 Non-Qualified Employee Stock Option Plan. In 1998, our Board of Directors adopted the 1998 Non-Qualified Employee Stock Option Plan (“1998 Stock Option Plan”), which provided for the award of up to 7,400,000 shares of our common stock in the form of non-qualified stock options. The 1998 Stock Option Plan has not been approved by our stockholders. The 1998 Stock Option Plan terminated upon stockholder approval at the 2007 Annual Meeting of the 2007 Omnibus Equity and Incentive Plan, except with respect to then outstanding awards.

Persons who received awards under the 1998 Stock Option Plan that remain outstanding include employees, consultants and advisors of Nabi who, in the opinion of our Compensation Committee or our Board of Directors at the time such awards were made, were in a position to make a significant contribution to the success of Nabi and its subsidiaries. Directors and officers of Nabi were not eligible to receive awards under the 1998 Stock Option Plan.

Options granted under the 1998 Stock Option Plan generally have an exercise price equal to the fair market value of our common stock on the date of grant. The options generally become exercisable in four equal annual installments beginning one year after the date of grant. In the event that an optionee’s employment or service with Nabi terminates for any reason other than by death, options that are not then exercisable generally terminate immediately, but options that are exercisable on the date that employment or service terminates generally continue to be exercisable for a period of 90 days or such longer period as our Compensation Committee may determine, but in no event beyond the option expiration date.

In the event of a consolidation, merger or sale of all or substantially all of the assets of Nabi in which outstanding shares of our common stock are exchanged for securities, cash, or other property of any other business entity or in the event of a liquidation of the Company, the 1998 Stock Option Plan provides that our Compensation Committee may, in its discretion, (i) provide that outstanding options shall be assumed or replaced, (ii) provide that all unexercised options will terminate within a specified period, (iii) provide for a cash payment in exchange for the termination of outstanding options, or (iv) provide that outstanding options shall become exercisable in full immediately prior to such event.
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As of June 30, 2012, 173,657 shares were subject to outstanding options granted under the 1998 Stock Option Plan, and no shares were available for future grants under the 1998 Stock Option Plan.

Amendment to Options. On June 8, 2012, our Board of Directors amended all outstanding Nabi stock options held by all current employees, officers and directors of Nabi to provide that the term of any Nabi stock option held by any person whose employment with or service to Nabi ends while the Transaction Agreement is in effect or after completion of the Transaction, other than as a result of such person’s voluntary termination while the Transaction Agreement is in effect or termination by Nabi for cause, shall be the full original term of such option. Without the modification, the stock options held by Nabi employees and employed officers would terminate 90 days after the termination of their employment and the stock options held by Nabi directors and the corporate secretary would terminate one year after their service to Nabi ends. The majority of Nabi’s outstanding options have terms of seven years. Prior to 2007, most Nabi stock options had a term of 10 years. Nabi’s outstanding stock options had a weighted average exercise price of $5.99 as of June 30, 2012. The lowest currently outstanding stock option exercise price is $1.87.

Director Equity Compensation. Under the Company’s compensation policy for non-employee directors, each non-employee director (other than the non-executive Chairman of the Board of Directors) receives an annual retainer of $20,000 plus a fee of $1,500 for each Board of Directors and committee meeting attended by the director (whether the meeting is in person or by conference telephone), other than meetings of the Nominating and Governance Committee. The non-executive Chairman of the Board of Directors receives an annual retainer of $80,000 plus a fee of $1,500 for each Board meeting attended by him. Currently, the chairmen of the Compensation Committee and the Audit Committee receive an annual retainer of $10,000. Fees are paid for attendance at committee meetings even if they are held on the same day as Board of Directors meetings. Directors are reimbursed for out-of-pocket expenses incurred in connection with attendance at Board of Directors and committee meetings. Each non-employee director may elect to be paid his or her annual retainer, in whole or in part, in shares of common stock in lieu of cash, and each non-employee director is eligible to receive an option to purchase shares of common stock upon his or her initial election to the Board of Directors and each reelection to the Board of Directors at any meeting of stockholders. Awards are made under the 2007 Omnibus Plan. The number of shares of common stock underlying such options is determined by the Board of Directors at the time of grant in its sole discretion. The options have an exercise price equal to the fair market value of the common stock on the date of grant. The options become exercisable quarterly over a 12 month period after the date of grant, and the options expire seven years after the date of grant. To the extent that options are exercisable on the date that a director’s service on the board terminates, they will remain exercisable for 12 months after such termination, but in no event later than the original option expiration date. In May 2011, the Company granted options to purchase 20,000 shares of common stock to each of its non-employee directors, except the Chairman of the Board of Directors who received an option to purchase 40,000 shares of common stock.

Retirement Savings Plan. We maintain a retirement savings plan which permits employees to contribute pre-tax annual compensation up to annual statutory limitations. The discretionary company match for employee contributions to the plan is 100% of up to the first 4% of the participant’s earnings contributed to the plan. Our matching contributions to the plan were approximately $0.2 million in 2010, 2009 and 2008. In 2000, the stockholders approved the issuance of up to 425,000 shares of our common stock to our employees participating in our retirement saving plan. To date, no shares have been issued under this plan.

Share Repurchase Program. Rule 13e–4(f)(6) under the Exchange Act prohibits us from purchasing any Shares, other than pursuant to the Offer, until at least ten business days have elapsed after the Expiration Date. Accordingly, any additional purchases outside the Offer may not be consummated until at least ten business days have elapsed after the Expiration Date. In addition, the Transaction Agreement contains certain limits on our ability to make additional purchases that would cause us to have closing net cash balance of less than $54 million at the completion of the Transaction. Our Board of Directors has previously authorized the purchase of up to $150 million of the Company’s outstanding Shares, of which $27.8 million is remaining. We do not intend to make any further purchases pursuant to this share repurchase program.
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Nabi 401(k) Plan. The Nabi Savings & Retirement Plan (the “401(k) Plan”) is a defined contribution plan that is intended to qualify under Section 401(a) of the Code, covering substantially all of Nabi’s U.S. employees, including our executive officers. Participants in the 401(k) Plan may select the investments in which their account balances are invested. Historically, participants were entitled to invest a portion of their account balances in the Company stock fund, which invests in our Shares. The 401(k) Plan no longer allows active investments in our Shares by participants, but the Shares continue to be part of the 401(k) Plan’s investment portfolio.

General. Except as otherwise described herein, neither Nabi nor, to the best of the its knowledge, any of its affiliates, directors or executive officers, is a party to any agreement, arrangement or understanding with any other person relating, directly or indirectly, to the Offer or with respect to any securities of the Company, including, but not limited to, any agreement, arrangement or understanding concerning the transfer or the voting of the securities of the Company, joint ventures, loan or option arrangements, puts or calls, guarantees of loans, guarantees against loss, or the giving or withholding of proxies, consents or authorizations.

Contingent Value Rights. After the completion of the Offer, Nabi plans to issue contingent value rights (the “CVRs”) to its stockholders before the completion of the Transaction. Nabi expects that one CVR will be issued for each Share outstanding as of a record date to be set at a date prior to the completion of the Transaction. However, the CVRs will not be attached to the Shares. Nabi plans to enter into a Contingent Value Rights Agreement (the “CVR Agreement”) with a rights agent for the purpose of establishing the terms and conditions of the CVRs and the procedures by which payments, if any, will be made to the CVR holders. The form of the CVR Agreement is attached to the Preliminary Proxy Statement attached hereto as Annex A and is incorporated by reference herein.

The following is a summary of the material terms of the CVR Agreement. This summary does not purport to describe all of the terms of the CVR Agreement and is qualified by reference to the complete text of the form of the CVR Agreement. We urge you to read the form of the CVR Agreement carefully and in its entirety.

The CVRs will be nontransferable, subject to certain limited exceptions as set forth in the CVR Agreement. The CVRs will not represent an equity or ownership interest, and CVR holders will have no voting or dividend rights. The rights of CVR holders will be limited to those rights expressly set forth in the CVR Agreement.

Pursuant to the CVR Agreement, CVR holders may, under certain circumstances, have rights to receive a portion of the cash proceeds actually received by the combined company (after the Transaction) in connection with a NicVAX Transaction. A “NicVAX Transaction” means a full or partial sale, license, transfer or any other similar transaction entered into by Nabi or the combined company with respect to the NicVAX Program (which is defined in the CVR Agreement to include those assets of Nabi that currently are or have been used in the research, development and manufacture of Nabi’s products for the prevention or treatment of nicotine addiction or for use as an aid to smoking prevention and/or cessation, including Nabi’s proprietary vaccine known as NicVAX® (Nicotine Conjugate Vaccine). NicVAX Transactions also include those transactions contemplated by the Exclusive Option and License Agreement, dated as of November 13, 2009, between Nabi and GSK, and any transactions involving any Nabi intellectual property not licensed to GSK under such agreement.

Subject to the terms and conditions of the CVR Agreement, if the combined company consummates a NicVAX Transaction within the 18-month period following the completion of the Transaction (the “Initial CVR Term”), CVR holders will be entitled to receive cash payments equal to such holder’s pro rata portion of (1) 75% of the cash proceeds in excess of $5 million actually received by the combined company in connection with such NicVAX Transaction during the Initial CVR Term (provided that such right is triggered only when the combined company actually receives $5.5 million or more in connection with such NicVAX Transaction) and (2) 75% of the first cash milestone payment actually received by the combined company in connection with such NicVAX Transaction during a five-year tail period following the expiration of the Initial CVR Term (provided that such right is triggered only when the combined company actually receives $0.5 million or more as such milestone payment and certain other thresholds are met). If the combined company does not consummate a NicVAX
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Transaction during the Initial CVR Term, or if the cash proceeds actually received by the combined company in connection with a NicVAX Transaction do not exceed certain thresholds as set forth in the CVR Agreement, no cash payment will be payable to CVR holders.

Under the CVR Agreement, the combined company will not have any obligation whatsoever to pursue, engage in, negotiate, enter into or consummate an actual or potential NicVAX Transaction or to research, develop or commercialize NicVAX® (Nicotine Conjugate Vaccine) or any other product that would trigger a payment to CVR holders; provided, that if the combined company makes a decision to pursue, engage in, negotiate or enter into a NicVAX Transaction, then it will need to use commercially reasonable efforts to seek to ensure that consideration paid to it in connection with a NicVAX Transaction is paid in cash and prior to the expiration of the Initial CVR Term.

Although Nabi currently plans to enter into the CVR Agreement and issue CVRs to Nabi stockholders, there is no assurance that CVRs will be issued at all or based on the terms currently set forth in the form of the CVR Agreement. Nabi currently has not entered into the CVR Agreement and Nabi’s Board of Directors may determine in its sole discretion not to issue the CVRs based on, among other things, the progress of the remaining investigator-initiated combination clinical trial in the Netherlands for NicVAX with Pfizer Inc.’s varenicline (Chantix/Champix). Furthermore, if Nabi and Biota agree, the terms of the CVR Agreement as currently contemplated may be changed prior to Nabi entering into the CVR Agreement.

11. Certain Legal Matters; Regulatory Approvals.

Except as described above, we are not aware of any license or regulatory permit that appears material to our business that might be adversely affected by the acquisition of Shares as contemplated by the Offer or of any approval or other action by any government or governmental, administrative or regulatory authority or agency, domestic, foreign or supranational, that would be required for the acquisition of Shares by us as contemplated by the Offer. Should any approval or other action be required, we presently contemplate that we will seek that approval or other action. We are unable to predict whether it will be required to delay the acceptance for payment of or payment for Shares tendered under the Offer pending the outcome of any such matter. There can be no assurance that any approval or other action, if needed, would be obtained or would be obtained without substantial cost or conditions or that the failure to obtain the approval or other action might not result in adverse consequences to our business and financial condition. Our obligation under the Offer to accept for payment and pay for Shares is subject to conditions. See Section 6.

12. United States Federal Income Tax Consequences.

The following describes certain United States federal income tax consequences relevant to the Offer for U.S. Holders and Non-U.S. Holders (as defined below). This discussion is based upon the Internal Revenue Code of 1986, as amended (the “Code”), existing and proposed Treasury Regulations, administrative pronouncements and judicial decisions, changes to which could materially affect the tax consequences described herein and could be made on a retroactive basis.

This discussion deals only with Shares held as capital assets and does not deal with all tax consequences that may be relevant to all categories of holders (including, without limitation, dealers in securities or commodities, traders in securities that elect to mark their holdings to market, financial institutions, regulated investment companies, real estate investment trusts, holders whose functional currency is not the United States dollar, insurance companies, tax-exempt organizations or persons who hold Shares as part of a hedging, conversion or constructive sale transaction or as a position in a straddle). In particular, different rules may apply to Shares acquired as compensation (including Shares acquired upon the exercise of options). This discussion does not address the consequences of the alternative minimum tax, or any state, local or foreign tax consequences of participating in the Offer. Holders of Shares should consult their tax advisors as to the particular consequences to them of participation in the Offer.
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As used herein, a “U.S. Holder” means a beneficial holder of Shares that is for United States federal income tax purposes: (i) an individual citizen or resident of the United States, (ii) a corporation (or any other entity treated as a corporation for U.S. federal income tax purposes) created or organized in or under the laws of the United States, any state thereof or the District of Columbia, or (iii) an estate the income of which is subject to United States federal income taxation regardless of its source, or (iv) a trust if it (a) is subject to the primary supervision of a court within the U.S. and one or more U.S. persons have the authority to control all substantial decisions of the trust or (b) has a valid election in effect under applicable U.S. Treasury regulations to be treated as a U.S. person.

Holders of Shares who are neither U.S. Holders nor partnerships (or any other entity treated as a partnership for U.S. federal income tax purposes) (“Non-U.S. Holders”) should consult their tax advisors regarding the United States federal income tax consequences and any applicable foreign tax consequences of the Offer and also should see Section 3 for a discussion of the applicable United States withholding tax rules and the potential for obtaining a refund of all or a portion of any tax withheld.

If a partnership holds Shares, the tax treatment of a partner will generally depend upon the status of the partner and the activities of the partnership. Holders that are partners of a partnership holding Shares should consult their own tax advisors.

Non-Participation in the Offer. Stockholders who do not participate in the Offer will not incur any tax liability as a result of the consummation of the

Offer.

U.S. Holders. An exchange of Shares for cash pursuant to the Offer will be a taxable transaction for United States federal income tax purposes. A U.S. Holder who participates in the Offer will be treated, depending on such U.S. Holder’s particular circumstances, either as recognizing gain or loss from the disposition of the Shares or as receiving a dividend distribution from us.

Under Section 302 of the Code, a U.S. Holder will recognize gain or loss on an exchange of Shares for cash if the exchange (i) results in a “complete termination” of all such U.S. Holder’s equity interest in us, (ii) results in a “substantially disproportionate” redemption with respect to such U.S. Holder, or (iii) is “not essentially equivalent to a dividend” with respect to the U.S. Holder (together, as described below, the “Section 302 Tests”). In applying the Section 302 Tests, a U.S. Holder must take account of stock that such U.S. Holder constructively owns under attribution rules set forth in Section 318 of the Code, pursuant to which the U.S. Holder will be treated as owning our Shares owned by certain family members (except that in the case of a “complete termination” a U.S. Holder may waive, under certain circumstances, attribution from family members) and related entities and our stock that the U.S. Holder has the right to acquire by exercise of an option. An exchange of Shares for cash pursuant to the Offer will be a “complete termination” of a U.S. Holder’s equity interest in us if the U.S. Holder owns none of our Shares either actually or constructively (taking into account any effective waivers of attribution from family members) immediately after the exchange. An exchange of Shares for cash will be a substantially disproportionate redemption with respect to a U.S. Holder if (a) the percentage of the then outstanding Shares owned by such U.S. Holder in us immediately after the exchange is less than 80% of the percentage of the Shares owned by such U.S. Holder in us immediately before the exchange, (b) the percentage of the then outstanding voting stock owned by such U.S. Holder in us immediately after the exchange is less than 80% of the percentage of the voting stock owned by such U.S. Holder in us immediately before the exchange, and (c) the U.S. Holder owns less than 50% of the outstanding voting stock immediately after the exchange. If an exchange of Shares for cash fails to satisfy either the “complete termination” or “substantially disproportionate” test, the U.S. Holder nonetheless may satisfy the “not essentially equivalent to a dividend” test. An exchange of Shares for cash will satisfy the “not essentially equivalent to a dividend” test if it results in a “meaningful reduction” of the U.S. Holder’s equity interest in us. An exchange of Shares for cash that results in a reduction of the proportionate equity interest in us of a U.S. Holder whose relative equity interest in us is minimal (an interest of less than one percent should satisfy this requirement) and who does not exercise any control over or participate in the management of our corporate affairs should be treated as “not essentially equivalent to a dividend.” U.S.

31

[image: ]Table of Contents

Holders should consult their tax advisors regarding the application of the rules of Section 302 in their particular circumstances and regarding the possibility that the Transaction and the Offer may be integrated for purposes of applying the Section 302 Tests to the Offer.

If a U.S. Holder is treated as recognizing gain or loss from the disposition of the Shares for cash, such gain or loss will be equal to the difference between the amount of cash received and such U.S. Holder’s adjusted basis in the Shares exchanged therefor. Any such gain or loss will be capital gain or loss and will be long-term capital gain or loss if the holding period of the Shares exceeds one year as of the date of the exchange. The maximum United States federal income tax rate applicable to long-term capital gains is currently15%. Statutory limitations apply to the ability of a U.S. Holder to make use of capital losses.

If a U.S. Holder is not treated under the Section 302 Tests as recognizing gain or loss on an exchange of Shares for cash, the entire amount of cash received by such U.S. Holder pursuant to the exchange will be treated as a dividend to the extent of the portion of our current and accumulated earnings and profits allocable to such Shares. Provided certain holding period requirements are satisfied, non-corporate holders generally will be subject to United States federal income tax at a maximum rate of 15% on amounts treated as dividends, i.e., the entire amount of cash received without reduction for the tax basis of the Shares exchanged. To the extent that cash received in exchange for Shares is treated as a dividend to a corporate U.S. Holder, (i) it will be eligible for a dividends-received deduction (subject to applicable limitations) and (ii) it will be subject to the “extraordinary dividend” provisions of the Code. U.S. Holders should consult their tax advisors concerning the rules discussed in this paragraph in light of their particular circumstances.

To the extent that amounts received pursuant to the Offer exceed a U.S. Holder’s allocable share of our current and accumulated earnings and profits, the distribution will first be treated as a non-taxable return of capital, causing a reduction in the adjusted basis of such U.S. Holder’s Shares, and any amounts in excess of the U.S. Holder’s adjusted basis will constitute capital gain. Any remaining adjusted basis in the Shares tendered will be transferred to any remaining Shares held by such U.S. Holder.

We cannot predict whether or the extent to which the Offer will be oversubscribed. If the Offer is oversubscribed, proration of tenders pursuant to the Offer will cause us to accept fewer Shares than are tendered. Therefore, a U.S. Holder can be given no assurance that a sufficient number of such U.S. Holder’s Shares will be purchased pursuant to the Offer to ensure that such purchase will be treated as a sale or exchange, rather than as a dividend, for United States federal income tax purposes pursuant to the rules discussed above.

Non-U.S. Holders. The Depositary will withhold U.S. federal income taxes equal to 30% of the gross payments payable to a Non-U.S. Holder or his or her agent unless the Depositary determines that a reduced rate of withholding is available pursuant to a tax treaty or that an exemption from withholding is applicable because such gross proceeds are effectively connected with the conduct of a trade or business within the U.S. In order to obtain an exemption from withholding on the grounds that the gross proceeds paid pursuant to the Offer are effectively connected with the conduct of a trade or business within the U.S., a Non-U.S. Holder must deliver to the Depositary a properly completed and executed IRS Form W-8ECI. The Depositary will determine a holder’s status as a Non-U.S. Holder and eligibility for a reduced rate of, or exemption from, withholding by reference to any outstanding certificates or statements concerning eligibility for a reduced rate of, or exemption from, withholding (e.g. IRS Forms W-8BEN or W-8ECI) unless facts and circumstances indicate that such reliance is not warranted. A Non-U.S. Holder may be eligible to obtain a refund of all or a portion of any tax withheld if such Non-U.S. Holder meets one of the Section 302 Tests described above or is otherwise able to establish that no tax or a reduced amount of tax is due. Backup withholding generally will not apply to amounts subject to the 30% or a treaty-reduced rate of withholding. Non-U.S. Holders are urged to consult their own tax advisors regarding the application of U.S. federal income tax withholding, including eligibility for a withholding tax reduction or exemption, and the refund procedure.

United States Federal Income Tax Backup Withholding. See Section 3 with respect to the application of United States federal income tax backup withholding to both U.S. and Non-U.S. Holders.
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13. Effects of the Offer on the Market for Shares; Registration under the Exchange Act.

The purchase by Nabi of Shares under the Offer will reduce (at least until the Transaction is completed) our “public float” (the number of Shares owned by non-affiliate stockholders and available for trading in the securities markets). This reduction in our public float may result in lower stock prices and/or reduced liquidity in the trading market for the Shares following completion of the Offer. In addition, the Offer may reduce the number of Nabi stockholders. As of July 1, 2012, the last day before we commenced the Offer, we had 42,876,030 issued and outstanding Shares. Stockholders may be able to sell non-tendered Shares in the future, on NASDAQ or otherwise, at a net price higher or lower than the Purchase Price in the Offer. We can give no assurance, however, as to the price at which a stockholder may be able to sell such Shares in the future.

We anticipate that there will be a sufficient number of Shares outstanding and publicly traded following completion of the Offer to ensure a continued trading market for such Shares. Based upon published guidelines of NASDAQ, we do not believe that our purchase of Shares under the Offer will cause the remaining outstanding Shares to be delisted from NASDAQ.

The Shares are now “margin securities” under the rules of the Board of Governors of the Federal Reserve System. This classification has the effect, among other things, of allowing brokers to extend credit to their customers using the Shares as collateral. Nabi believes that, following the purchase of Shares under the Offer, the Shares remaining outstanding will continue to be margin securities for purposes of the Federal Reserve Board’s margin rules and regulations.

The Shares are registered under the Exchange Act, which requires, among other things, that we furnish certain information to our stockholders and the SEC and comply with the SEC’s proxy rules in connection with meetings of our stockholders. We believe that our purchase of Shares under the Offer will not result in the Shares becoming eligible for deregistration under the Exchange Act.

14. Extension of the Offer; Termination; Amendment.

We expressly reserve the right, in our sole discretion, at any time and from time to time, and regardless of whether or not any of the events set forth in Section 6 shall have occurred or shall be deemed by us to have occurred, to extend the period of time during which the Offer is open and thereby delay acceptance for payment of, and payment for, any Shares by giving oral or written notice of such extension to the Depositary and making a public announcement of such extension.

We also expressly reserve the right, in our sole discretion, to terminate the Offer and reject for payment and not pay for any Shares not theretofore accepted for payment or paid for, or, subject to applicable law, to postpone payment for Shares, upon the occurrence of an event that results in any of the conditions specified in Section 6 being triggered by giving oral or written notice of the termination or postponement to the Depositary and making a public announcement of the termination or postponement. Our reservation of the right to delay payment for Shares which we have accepted for payment is limited by Rule 13e-4(f)(5) under the Exchange Act, which requires that we must pay the consideration offered or return the Shares tendered promptly after termination or withdrawal of an Offer. Subject to compliance with applicable law, we further reserve the right, in our sole discretion, regardless of whether any of the events set forth in Section 6 have occurred or are deemed by us to have occurred, to amend the Offer in any respect (including, without limitation, by decreasing or increasing the consideration offered in the Offer or by decreasing or increasing the number of Shares being sought in the Offer). Amendments to the Offer may be made at any time and from time to time by public announcement of the amendment. In the case of an extension, the notice of the amendment must be issued no later than 9:00 a.m., New York City time, on the next business day after the last previously scheduled or announced Expiration Date. Any public announcement made pursuant to the Offer will be disseminated promptly to stockholders in a manner reasonably designed to inform stockholders of the change. In addition, we would file such press release as an exhibit to the Schedule TO.
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If we materially change the terms of the Offer or the information concerning the Offer, or if we waive a material condition of the Offer, we will extend the Offer to the extent required by Rules 13e-4(d)(2) and 13e-4(e)(3) promulgated under the Exchange Act. These rules provide that the minimum period during which an offer must remain open following material changes in the terms of the offer or information concerning the offer (other than a change in price or a change in percentage of securities sought) will depend on the facts and circumstances, including the relative materiality of the terms or information. If:

(i) we increase or decrease the price to be paid for Shares or increase or decrease the value of Shares sought in the Offer (and thereby increase or decrease the number of Shares being sought in the Offer) and, in the event of an increase in the value of Shares purchased in the Offer, the increase exceeds 2% of the Shares outstanding, and

(ii) the Offer is scheduled to expire at any time earlier than the expiration of a period ending on the tenth business day from, and including, the date that notice of an increase or decrease is first published, sent or given in the manner specified in this Section 14,

then in each case the Offer will be extended until the expiration of the period of at least ten business days. For purposes of the Offer, a “business day” means any day other than a Saturday, Sunday or Federal holiday and consists of the time period from 12:01 a.m., at the beginning of the day, through 12:00 midnight, at the end of the day, New York City time.

15. Fees and Expenses.

We have retained Morrow & Co., LLC to act as Information Agent in connection with the Offer. As Information Agent, Morrow & Co., LLC may contact holders of Shares by mail, telephone, facsimile and personal interviews and may request brokers, dealers, commercial banks, trust companies or other nominee stockholders to forward materials relating to the Offer to beneficial owners. Morrow & Co., LLC, in its capacity as Information Agent, will receive reasonable and customary compensation for its services, will be reimbursed by us for reasonable out-of-pocket expenses and will be indemnified against certain liabilities in connection with the Offer, including liabilities under the federal securities laws.

We have retained American Stock Transfer & Trust Company, LLC to act as Depositary in connection with the Offer. American Stock Transfer & Trust Company, LLC, in its capacity as Depositary, will receive reasonable and customary compensation for its services, will be reimbursed by us for reasonable out-of-pocket expenses and will be indemnified against certain liabilities in connection with the Offer, including liabilities under the federal securities laws.

Certain officers and employees of the Company may render services in connection with the Offer but they will not receive any additional compensation for such services.

We will not pay any fees or commissions to brokers, dealers, commercial banks, trust companies or other nominees (other than fees to the Information Agent) for soliciting tenders of Shares pursuant to the Offer. Stockholders holding Shares through brokers, dealers, commercial banks, trust companies or other nominee stockholders are urged to consult the brokers, banks and other nominee stockholders to determine whether transaction costs may apply if stockholders tender Shares through the brokers, dealers, commercial banks, trust companies or other nominee stockholders and not directly to the Depositary. We will, however, upon request, reimburse brokers, dealers and commercial banks for customary mailing and handling expenses incurred by them in forwarding the Offer and related materials to the beneficial owners of Shares held by them as a nominee or in a fiduciary capacity. No broker, dealer, commercial bank, trust company or other nominee has been authorized to act as the agent of Nabi, the Information Agent or the Depositary for purposes of the Offer. We will pay or cause to be paid all stock transfer taxes, if any, on the purchase of Shares in the Offer, except as otherwise described in Section 5.
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16. Miscellaneous.

We are not aware of any jurisdiction where the making of the Offer is not in compliance with applicable law. If we become aware of any jurisdiction within the United States where the making of the Offer or the acceptance of Shares pursuant to the Offer is not in compliance with any valid applicable law, we will make a good faith effort to comply with the applicable law. If, after a good faith effort, we cannot comply with the applicable law, the Offer will not be made to, nor will tenders be accepted from or on behalf of, the holders of Shares residing in that jurisdiction within the United States. In any jurisdiction where the securities, blue sky or other laws require the Offer to be made by a licensed broker or dealer, the Offer will be deemed to be made on our behalf by one or more registered brokers or dealers licensed under the laws of the jurisdiction.

Pursuant to Rule 13e-4 promulgated under the Exchange Act, we have filed with the SEC a Tender Offer Statement on Schedule TO, which contains additional information relating to the Offer. The Schedule TO, including the exhibits and any amendments thereto, may be examined, and copies may be obtained, at the same places and in the same manner set forth in Section 9 with respect to information concerning Nabi.

We have not authorized anyone to provide you with information or make any representation on behalf of us or in connection with the Offer other than those contained in this Offer to Purchase, the related Letter of Transmittal or in the other documents that constitute a part of the Offer. If given or made, you should not rely on that information or representation as having been authorized by us.

Nabi Biopharmaceuticals

July 2, 2012
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ANNEX A

Preliminary Proxy Statement
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

SCHEDULE 14A

(Rule 14a-101)

Proxy Statement Pursuant to Section 14(a) of the

Securities Exchange Act of 1934
(Amendment No.	)

Filed by the Registrant ☒

Filed by a Party other than the Registrant ☐

Check the appropriate box:

· Preliminary Proxy Statement

· Confidential, For Use of the Commission Only (as permitted by Rule 14a-6(e)(2))

· Definitive Proxy Statement

· Definitive Additional Materials

· Soliciting Material Under § 240.14a-12

Nabi Biopharmaceuticals
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(Name of Registrant as Specified In Its Charter)

N/A
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(Name of Person(s) Filing Proxy Statement, if Other Than the Registrant)

Payment of Filing Fee (Check the appropriate box):

· No fee required.

· Fee computed on table below per Exchange Act Rules 14a-6(i)(1) and 0-11.

(1) Title of each class of securities to which transaction applies:

Common stock, par value $0.10 per share, of Nabi Biopharmaceuticals (the “common stock”)
[image: ]


(2) Aggregate number of securities to which transaction applies: 126,000,000 shares of common stock to be issued in the transaction


(3) Per unit price or other underlying value of transaction computed pursuant to Exchange Act Rule 0-11 (set forth the amount on which the filing fee is calculated and state how it was determined):
The maximum aggregate value of the transaction was calculated, solely for purposes of determining the filing fee, by multiplying 126,000,000 shares of common stock by $1.58 per share (value of one share of common stock, based on the average of high and low prices of Nabi Biopharmaceuticals common stock as reported on the NASDAQ Global Select Market on June 4, 2012). In accordance with Section 14(g) of the U.S. Securities Exchange Act of 1934, as amended, the filing fee was determined by multiplying 0.0001146 by the sum under item (4) below.


(4) Proposed maximum aggregate value of transaction: $199,080,000



(5) Total fee paid: $22,815

· Fee paid previously with preliminary materials.

· Check box if any part of the fee is offset as provided by Exchange Act Rule 0-11(a)(2) and identify the filing for which the offsetting fee was paid previously. Identify the previous filing by registration statement number, or the form or schedule and the date of its filing.
(1) Amount Previously Paid:



(2) Form, Schedule or Registration Statement No.:



(3) Filing Party:



(4) Date Filed:
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[*****], 2012

PROPOSED TRANSACTION—YOUR VOTE IS VERY IMPORTANT

The board of directors of Nabi Biopharmaceuticals (“Nabi”) has unanimously approved and declared advisable a Merger Implementation Agreement (the “Transaction Agreement”), dated as of April 22, 2012, by and between Nabi and Biota Holdings Limited (“Biota”), pursuant to which Nabi will acquire all of the outstanding shares of Biota in exchange for shares of Nabi common stock, and Biota will become a wholly-owned subsidiary of Nabi (the “Transaction”). Upon the completion of the Transaction, shares of Nabi common stock representing approximately 74% of the outstanding common stock of the combined company will be issued to former Biota stockholders, and the shares of common stock held by existing Nabi stockholders will represent approximately 26% of the outstanding common stock of the combined company immediately after the completion of the Transaction. The combined company will be named Biota Pharmaceuticals, Inc., and the shares of the combined company will be traded on the NASDAQ Global Select Market under the symbol “[*****].”

We are sending you the accompanying proxy statement to ask you to attend a special meeting of the stockholders of Nabi, or to vote your shares by proxy, in respect of the following proposals in connection with the Transaction:

· to approve an amendment to the Nabi Restated Certificate of Incorporation (the “Nabi certificate of incorporation”) to increase the authorized shares of Nabi common stock from 125,000,000 shares to 200,000,000 shares;

· to approve an amendment to the Nabi certificate of incorporation to change the name of Nabi from “Nabi Biopharmaceuticals” to “Biota Pharmaceuticals, Inc.”;

· to approve an amendment to the Nabi certificate of incorporation to effect a reverse stock split of Nabi common stock at any time prior to December 31, 2012 at a ratio ranging from four-to-one to eight-to-one, as determined by Nabi’s board of directors in its sole discretion;

· to approve the issuance of shares of Nabi common stock to Biota stockholders contemplated by the Transaction Agreement;

· to approve, on an advisory (non-binding) basis, the compensation payable to certain executive officers of Nabi under existing arrangements in connection with the Transaction; and

· to approve one or more adjournments of the special meeting, if necessary or appropriate, including adjournments to permit further solicitation of proxies if there are insufficient votes at the time of the special meeting to approve any of proposals 1 through 4.

After careful consideration, Nabi’s board of directors has determined that it is advisable and in the best interests of Nabi and its stockholders to consummate the Transaction as contemplated by the Transaction Agreement, and unanimously recommends that you vote “FOR” each of the foregoing proposals.

The accompanying proxy statement provides you with information about the Transaction Agreement, the Transaction and the special meeting of Nabi’s stockholders. Nabi encourages you to read the proxy statement carefully and in its entirety, including the Transaction Agreement, which is attached as Annex A. Before deciding how to vote, you should consider the “Risk Factors” beginning on page 28 of the proxy statement. You may also obtain more information about Nabi from documents Nabi has filed with the Securities and Exchange Commission as described under “Where You Can Find More Information” beginning on page 142 of the proxy statement.
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Your vote is important.

The Transaction cannot be completed unless the proposals to approve the amendments to the Nabi certificate of incorporation to increase the number of authorized shares and to change the name of the company are approved by the affirmative vote of the holders of a majority of the outstanding shares of Nabi’s common stock entitled to vote thereon, and the proposal to approve the issuance of Nabi common stock to Biota stockholders in the Transaction is approved by the affirmative vote of the holders of a majority of the votes cast on the proposal at the special meeting of Nabi stockholders. Accordingly, whether or not you plan to attend the special meeting, you are requested to promptly vote your shares by completing, signing and dating the enclosed proxy card or voting instruction form and returning it in the postage-paid envelope provided, or by voting over the telephone or via the Internet as instructed in these materials. If you sign, date and mail your proxy card without indicating how you wish to vote, your vote will be counted as a vote “FOR” each of the proposals described above.

Thank you for your cooperation and continued support.

Sincerely,



Raafat E.F. Fahim Ph.D.

President and Chief Executive

Officer

This proxy statement is dated [*****], 2012 and, together with the accompanying proxy card, is first being mailed or otherwise distributed to stockholders of Nabi on or about [*****], 2012.
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12270 Wilkins Avenue

Rockville, Maryland 20852

NOTICE OF

SPECIAL MEETING OF STOCKHOLDERS

To Be Held On [*****], 2012

A special meeting of stockholders of Nabi Biopharmaceuticals (“Nabi”) will be held at [*****] on [*****], 2012, at [*****] a.m. local time, for the purpose of considering and voting upon the following proposals:

1. to approve an amendment to the Nabi Restated Certificate of Incorporation (the “Nabi certificate of incorporation”) to increase the authorized shares of Nabi common stock from 125,000,000 shares to 200,000,000 shares;

2. to approve an amendment to the Nabi certificate of incorporation to change the name of Nabi from “Nabi Biopharmaceuticals” to “Biota Pharmaceuticals, Inc.”;

3. to approve an amendment to the Nabi certificate of incorporation to effect a reverse stock split of Nabi common stock at any time prior to December 31, 2012 at a ratio ranging from four-to-one to eight-to-one, as determined by Nabi’s board of directors in its sole discretion;

4. to approve the issuance of shares of Nabi common stock to Biota stockholders contemplated by the Merger Implementation Agreement (the “Transaction Agreement”), dated as of April 22, 2012, by and between Nabi and Biota Holdings Limited (“Biota”), pursuant to which Nabi will acquire all of the outstanding shares of Biota in exchange for shares of Nabi common stock, and Biota will become a wholly-owned subsidiary of Nabi (the “Transaction”);

5. to approve, on an advisory (non-binding) basis, the compensation payable to certain executive officers of Nabi under existing arrangements in connection with the Transaction; and

6. to approve one or more adjournments of the special meeting, if necessary or appropriate, including adjournments to permit further solicitation of proxies if there are insufficient votes at the time of the special meeting to approve any of proposals 1 through 4.

[*****], 2012 has been fixed as the record date for the determination of Nabi stockholders who are entitled to notice of, and to vote at, the special meeting or any adjournment or postponement thereof. Only holders of Nabi common stock of record as of the close of business on [*****], 2012 are entitled to notice of, and to vote at, the special meeting or any adjournment or postponement thereof.

Your vote is important. Each of the proposals to be considered and voted upon at the special meeting is subject to a separate vote by Nabi’s stockholders. The Transaction cannot be completed unless the proposals to approve the amendments to the Nabi certificate of incorporation to increase the number of authorized shares and change the name of the company are approved by the affirmative vote of the holders of a majority of the outstanding shares of Nabi’s common stock entitled to vote thereon, and the proposal to approve the issuance of Nabi common stock to Biota stockholders in the Transaction is approved by the affirmative vote of the holders of a majority of the votes cast on the proposal at the special meeting of Nabi stockholders. Accordingly, whether or not you plan to attend the special meeting, you are requested to promptly vote your shares by completing, signing and dating the enclosed proxy card or voting instruction form and returning it in the postage-paid envelope provided, or by voting over the telephone or via the Internet as instructed in these materials. If you sign, date and mail your proxy card without indicating how you wish to vote, your vote will be counted as a vote “FOR” each of the proposals described above.
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Instructions on the different ways to vote are found on the enclosed proxy card or voting instruction form. Please vote each and every proxy card or voting instruction form you receive. You may revoke your proxy at any time before it is voted at the special meeting by following the procedures set forth in the accompanying proxy statement.

Nabi’s board of directors has determined that it is advisable and in the best interests of Nabi and its stockholders to consummate the Transaction as contemplated by the Transaction Agreement, and unanimously recommends that you vote “FOR” each of the proposals to be considered and voted upon at the special meeting.

By Order of the Board of Directors,
[image: ]




Raafat E. F. Fahim, Ph.D.

President and Chief Executive Officer

Rockville, Maryland

[*****], 2012
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SUMMARY

This proxy statement is being furnished to the stockholders of Nabi Biopharmaceuticals (“Nabi”) in connection with the solicitation of proxies by our board of directors for use at a special meeting of stockholders to be held on [******], 2012 at [******] a.m. local time, and at any reconvened meeting following any adjournment or postponement thereof. The special meeting will be held at [*****]. The purpose of the special meeting is for our stockholders to consider and vote upon certain proposals in connection with the transaction contemplated by the Merger Implementation Agreement, dated as of April 22, 2012, as it may be amended or supplemented (the “Transaction Agreement”), by and among Nabi and Biota Holdings Limited, a Melbourne, Australia company (“Biota”), pursuant to which each outstanding ordinary share of Biota capital stock will be acquired by Nabi in exchange for newly issued shares of Nabi common stock pursuant to a scheme of arrangement under Australian corporate law, and Biota will become a wholly-owned subsidiary of Nabi (the “Transaction” or the “scheme of arrangement”).

The following summary highlights selected information in this proxy statement and may not contain all of the information that may be important to you. Accordingly, you are urged to read carefully this entire proxy statement, including the attached annexes, and the other documents to which this proxy statement refers you in order for you to fully understand the Transaction. See “Where You Can Find More Information” beginning on page 142 of this proxy statement. Each item in this summary refers to the page of this proxy statement on which that subject is discussed in more detail.

The functional currency of Nabi is the United States (“U.S.”) dollar. Unless otherwise specified, all references to “dollars,” “$,” or “U.S.$” shall mean U.S. dollars. Biota uses the Australian dollar (“A$”) as its functional currency.

The Companies

Nabi Biopharmaceuticals (see page 81)

Nabi Biopharmaceuticals, headquartered in Rockville, Maryland, is a biopharmaceutical company that has focused on the development of vaccines addressing unmet medical needs, including nicotine addiction. Its sole product currently in development is NicVAX® (Nicotine Conjugate Vaccine), an innovative and proprietary investigational vaccine for the treatment of nicotine addiction and prevention of smoking relapse based on patented technology.

The principal trading market for Nabi’s common stock (NASDAQ: NABI) is the NASDAQ Global Select Market (“NASDAQ”). Nabi’s principal executive offices are located at 12270 Wilkins Avenue, Rockville, MD 20852. Its telephone number is (301) 770-3099. Nabi’s website is located at www.nabi.com (the contents of which are not part of this proxy statement).

Biota Holdings Limited (see page 81)

Biota Holdings Limited, headquartered in Melbourne Australia, is an anti-infective drug discovery and development company with key expertise in respiratory diseases, particularly influenza. Biota’s first revenue-producing product, zanamivir, was developed and commercialized as the first-in-class neuraminidase inhibitor (“NI”) pursuant to a research and license agreement entered into with GlaxoSmithKline (“GSK”). GSK markets the product as Relenza™. Biota and Daiichi Sankyo co-own a range of second generation influenza NI antivirals, of which the lead product, laninamivir, is marketed in Japan by Daiichi Sankyo as Inavir®. Biota holds a contract from the U.S. Office of Biomedical Advanced Research and Development Authority (“BARDA”) for the late stage development of laninamivir.

1
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In addition, Biota has undertaken a Phase IIb study with its lead antiviral compound for human rhinovirus (“HRV”) infection in patients with asthma. Further Biota research achievements include a series of candidate drugs aimed at treatment of respiratory syncytial virus (“RSV”) infection and hepatitis C virus (“HCV”) infection.

The principal trading market for Biota’s ordinary shares (ASX: BTA) is the Australian Securities Exchange (“ASX”). Biota’s ordinary shares also are traded in the U.S. in the form of American Depositary Receipts (ADR Trading Symbol: BTAHY). Biota’s principal executive offices are located at 10/585 Blackburn Road, Notting Hill Victoria 3168, Australia. Its telephone number is +61 3 9915 3700. Biota’s website is located at www.biota.com.au (the contents of which are not part of this proxy statement).

Special Meeting of Nabi Stockholders

The Special Meeting (see page 45)

Nabi’s stockholders are being asked to consider and vote upon the following proposals in connection with the Transaction:

1. to approve an amendment to the Nabi Restated Certificate of Incorporation (the “Nabi certificate of incorporation”) to increase the authorized shares of Nabi common stock from 125,000,000 shares to 200,000,000 shares;

2. to approve an amendment to the Nabi certificate of incorporation to change the name of Nabi from “Nabi Biopharmaceuticals” to “Biota Pharmaceuticals, Inc.”;

3. to approve an amendment to the Nabi certificate of incorporation to effect a reverse stock split of Nabi common stock at any time prior to December 31, 2012, at a ratio ranging from four-to-one to eight-to-one, as determined by Nabi’s board of directors in its sole discretion;

4. to approve the issuance of shares of Nabi common stock to Biota stockholders contemplated by the Transaction Agreement;

5. to approve, on an advisory (non-binding) basis, of the compensation payable to certain executive officers of Nabi under existing arrangements in connection with the Transaction; and

6. to approve one or more adjournments of the special meeting, if necessary or appropriate, including adjournments to permit further solicitation of proxies if there are insufficient votes at the time of the special meeting to approve any of proposals 1 through 4.

Proposals 1, 2 and 3 are collectively referred to herein as the “Charter Amendment Proposals.” Proposals 1, 2 and 4 are collectively referred to herein as the “Transaction Proposals.”

The Nabi stockholder’s vote on such proposals will take place at a special meeting to be held at [*****] a.m. local time on [*****], 2012, at [*****].

Record Date for the Special Meeting (see page 45)

You can vote at the special meeting all of the shares of Nabi’s common stock you held of record as of the close of business on [*****], 2012, which is the record date for the special meeting. As of the close of business on the record date, there were [*****] shares of Nabi’s common stock outstanding.

Recommendation of the Nabi Board of Directors (see page 61)

Nabi’s board of directors unanimously recommends that you vote “FOR” each of the proposals to be considered and voted upon at the special meeting. In connection with its decision to recommend that you vote
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“FOR” each of the proposals, Nabi’s board of directors has determined that it is advisable and in the best interests of Nabi and its stockholders to adopt each amendment to the Nabi certificate of incorporation and to issue the Nabi shares in connection with the Transaction. See “The Transaction—Nabi Reasons for the Transaction” beginning on page 57 of this proxy statement and “The Transaction—Recommendation of the Nabi Board of Directors” beginning on page 61 of this proxy statement for more information about the factors considered by Nabi’s board of directors.

Required Vote (see page 48)

Each share of Nabi’s common stock is entitled to one vote at the special meeting. The holders of issued and outstanding shares of Nabi’s common stock which represent a majority of the votes entitled to be cast at the special meeting, present in person or represented by proxy, will constitute a quorum for the transaction of business at the special meeting. Abstentions will be counted for purposes of determining the presence of a quorum at the special meeting. Banks, brokers and other nominees that hold their customers’ shares in street name may not vote their customers’ shares on “non-routine” matters without instructions from their customers. As each of the proposals to be voted upon at the special meeting is considered “non-routine,” such organizations do not have discretion to vote on any proposal for which they do not receive instructions from their customers (this is referred to in this context as a “broker non-vote”). As a result, if you fail to provide your broker, bank or other nominee with any instructions regarding how to vote your shares, your shares will not be considered present at the special meeting, will not be counted for purposes of determining the presence of a quorum and will not be voted on any of the proposals. If you provide instructions to your broker, bank or other nominee which indicate how to vote your shares with respect to certain proposals but not with respect to a particular proposal, your shares will be considered present at the special meeting and be counted for purposes of determining the presence of a quorum but will not be voted with respect to that particular proposal.

Approval of the proposals presented at the special meeting will require the following:

· Approval of each of the Charter Amendment Proposals requires the affirmative vote of the holders of a majority of the shares of Nabi’s common stock outstanding at the close of business on the record date. An abstention from voting or a broker non-vote on any of the Charter Amendment Proposals will have the same effect as a vote against the proposal.

· Approval of the issuance of shares of Nabi common stock to Biota stockholders as contemplated by the Transaction Agreement will require the affirmative vote of the holders of a majority of the shares of Nabi’s common stock properly cast on the proposal at the special meeting. An abstention from voting or a broker non-vote on this proposal will have no effect on the outcome of the vote on this proposal.

· Approval, on an advisory (non-binding) basis, of the compensation payable to certain executive officers of Nabi under existing arrangements in connection with the Transaction will require the affirmative vote of the holders of a majority of the shares of Nabi’s common stock properly cast on the proposal at the special meeting. An abstention from voting or a broker non-vote on this proposal will have no effect on the outcome of the vote on this proposal.

· Approval of one or more adjournments of the special meeting, if necessary or appropriate, including adjournments to permit further solicitation of proxies if there are insufficient votes at the time of the special meeting to approve any of proposals 1 through 4, will require the affirmative vote of the holders of a majority of the shares of Nabi’s common stock properly cast on the proposal at the special meeting. An abstention from voting or a broker non-vote on this proposal will have no effect on the outcome of the vote on this proposal.

Security Ownership of Certain Beneficial Owners and Management of Nabi Stock (see page 47)

As of the close of business on May 15, 2012, the current directors and executive officers of Nabi were deemed to beneficially own 2,722,663 shares of Nabi’s common stock, which represented approximately 6.3% of
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the shares of Nabi’s common stock outstanding on that date. Beneficial ownership is determined in accordance with the rules of the Securities and Exchange Commission (“SEC”), as described below under “The Special Meeting—Security Ownership of Certain Beneficial Owners and Management of Nabi Stock” beginning on page 47 of this proxy statement.

The Transaction

Structure of the Transaction (see page 53)

On April 22, 2012, Nabi and Biota entered into the Transaction Agreement, pursuant to which Nabi will acquire all of the outstanding ordinary shares of Biota in accordance with a scheme of arrangement under Australian corporate law and to be submitted for approval by the Supreme Court of Victoria, Australia. Subject to the terms and conditions of the Transaction Agreement, upon the completion of the Transaction, each ordinary share of Biota outstanding immediately prior to the completion of the Transaction will be transferred to Nabi in exchange for 0.669212231 newly issued shares of Nabi common stock (the “exchange ratio”), subject to certain adjustments as described below. Biota does not have any class or series of capital stock outstanding other than the ordinary shares. As a result of the Transaction, Biota will become a wholly-owned subsidiary of Nabi. A copy of the Transaction Agreement is attached as Annex A to this proxy statement. Nabi encourages you to read the Transaction Agreement carefully and in its entirety, as it is the principal legal document that governs the Transaction.

Consideration (see page 106)

Nabi stockholders. Nabi stockholders will continue to own their existing shares of Nabi common stock after the Transaction. Nabi stockholders should not return their stock certificates with the enclosed proxy card.

Biota stockholders. Nabi has agreed to issue 0.669212231 shares of Nabi common stock for each ordinary share of Biota outstanding immediately prior to the completion of the Transaction, subject to certain adjustments as described below. Immediately after the completion of the Transaction, Nabi’s existing stockholders collectively will own approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders collectively will own approximately 74% of the outstanding common stock of the combined company. In the event that Nabi conducts an issuer tender offer to purchase shares of Nabi common stock or implements the reverse stock split described in the proxy statement before the completion of the Transaction, the number of shares of Nabi common stock to be issued in exchange for each ordinary share of Biota will be adjusted in accordance with the Transaction Agreement in order to preserve the respective percentage of shares of the outstanding common stock of the combined company to be held immediately after the completion of the Transaction by Biota’s former stockholders on the one hand (collectively being approximately 74%) and Nabi’s existing stockholders on the other hand (collectively being approximately 26%).

Treatment of Equity-Based Awards (see page 106)

Biota has represented in the Transaction Agreement that, immediately prior to the completion of the Transaction, there will be no outstanding rights to acquire any ordinary shares of Biota under Biota’s equity incentive arrangements.

Opinion of Financial Advisor to the Nabi Board of Directors (see page 61)

On April 20, 2012, Houlihan Lokey Financial Advisors, Inc., which we refer to as Houlihan Lokey, rendered its written opinion to Nabi’s board of directors as to the fairness to Nabi from a financial point of view as of such date of the exchange ratio provided for in the Transaction pursuant to the Transaction Agreement.
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Houlihan Lokey’s opinion was directed to Nabi’s board of directors (in its capacity as such) and only addressed the fairness to Nabi, from a financial point of view, of the exchange ratio provided for in the Transaction pursuant to the Transaction Agreement and did not address any other aspect or implication of the Transaction. The summary of Houlihan Lokey’s opinion in this proxy statement is qualified in its entirety by reference to the full text of its written opinion, which is included as Annex C to this proxy statement and sets forth the procedures followed, assumptions made, qualifications and limitations on the review undertaken and other matters considered by Houlihan Lokey in preparing its opinion. However, neither Houlihan Lokey’s opinion nor the summary of its opinion and the related analyses set forth in this proxy statement are intended to be, and do not constitute, advice or a recommendation to any Nabi stockholder as to how such stockholder should act or vote with respect to any matter relating to the Transaction.

Interests of Nabi’s Executive Officers and Directors in the Transaction (see page 67)

In considering the recommendation of Nabi’s board of directors to vote in favor of each of the proposals to be considered and voted upon at the special meeting, you should be aware that Nabi’s executive officers and directors have interests in the Transaction that may be different from, or in addition to, the interests of Nabi’s stockholders generally. Nabi’s board of directors was aware of these interests and considered them, among other matters, when it approved the Transaction Agreement and the Transaction. See “The Transaction—Interests of Nabi Executive Officers and Directors in the Transaction” beginning on page 67 of this proxy statement for more information.

Accounting Treatment (see page 71)

Under accounting principles generally accepted in the U.S. (“U.S. GAAP”), the Transaction will be accounted for as a “reverse acquisition” pursuant to which Biota will be considered the acquiring entity for accounting purposes. As such, Biota will allocate the total purchase consideration to Nabi’s tangible and identifiable intangible assets and liabilities based on their relative fair values at the date of the completion of the Transaction. Biota’s historical results of operations will replace Nabi’s historical results of operations for all periods prior to the Transaction; after completion of the Transaction, the results of operations of both companies will be included in Nabi’s consolidated financial statements.

Directors and Executive Officers Following the Transaction (see page 72)

The parties have reached certain agreements regarding the governance of the combined company following the completion of the Transaction, including the following:

· Board of Directors. The board of directors of the combined company will initially consist of eight directors, six of whom will be former directors of Biota and two of whom will be former directors of Nabi. It is currently expected that a certain number of directors of the combined company who were former directors of Biota will not stand for election at the first stockholders’ meeting of the combined company following the Transaction. Thereafter, it is currently expected that the board of directors of the combined company will consist of fewer members with a majority of the directors being based in the U.S.

· Executive Officers. Biota’s current chief executive officer, Peter Cook, and Biota’s current chief financial officer, Damian Lismore, will fill those roles within the combined company for an appropriate transition period until U.S. based executives are appointed and assume responsibility. It is anticipated that senior management positions in the combined company will be filled principally from current members of the Biota management team.

· Headquarters. It is the current intention of Biota and Nabi that the combined company’s corporate headquarters will initially be located in Rockville, Maryland.
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Material U.S. Federal Income Tax Consequences of the Transaction (see page 76)

There are no material U.S. federal income tax consequences to Nabi’s existing stockholders that will result from the issuance of Nabi shares in the Transaction. See “Proposal 3: Amendment to Certificate of Incorporation to Effectuate Reverse Stock Split—Certain U.S. Federal Income Tax Consequences of the Reverse Stock Split” beginning on page 136 of this proxy statement for a discussion of certain U.S. federal income tax consequences of the proposed reverse stock split described in this proxy statement.

Regulatory and Other Approvals (see page 79)

Australian Regulatory Matters

Under the Corporations Act of 2001 (Cth) (“Corporations Act”), the Transaction must be approved by Biota stockholders and a Supreme or Federal Court of Australia (expected to be the Supreme Court of Victoria, Australia) to become effective. The Corporations Act expressly prevents a court from granting approval unless:

· the Australian Securities and Investments Commission (“ASIC”) provides the court with a statement that it has no objection to the Transaction; or

· the court is satisfied that the Transaction has not been proposed for the purpose of enabling any person to avoid the operation of any of the provisions of Chapter 6 of the Corporations Act (which relates to takeovers).

Biota intends to apply to the Supreme Court of Victoria, Australia at a first court hearing (the “first court hearing”) for (1) an order that meetings for each applicable class of Biota stockholders be convened and (2) an approval of the distribution of the explanatory memorandum about the Transaction to Biota stockholders. Biota must give ASIC at least 14 days’ notice before the first court hearing and must allow ASIC a reasonable opportunity to review the explanatory memorandum and to make submissions to the court with respect to it. Biota also intends to apply to ASIC for ASIC to provide to the court a written statement that it has no objection to the Transaction. Provided that ASIC is satisfied with the terms of the Transaction documents (including the Transaction Agreement) and the explanatory memorandum to be provided to Biota stockholders, Biota expects that ASIC will provide to the court at the first court hearing a letter stating that ASIC intends to issue a no-objection statement at the second court hearing (described below).

Pursuant to the orders made by the court at the first court hearing, Biota will convene a meeting of Biota stockholders to vote on a resolution to approve the Transaction. The Transaction requires the approval of a majority in number of Biota stockholders that are present and voting in person or by proxy at the meeting, as well as at least 75% of the votes cast on the resolution in person or by proxy by Biota stockholders at the meeting. The Biota stockholders meeting is expected to occur on or about [****], 2012.

If the Transaction is approved at the Biota stockholders meeting and all other conditions to the Transaction are satisfied, Biota will seek to obtain court approval of the Transaction at the second court hearing (the “second court hearing”). The second court hearing is expected to occur on or about [****], 2012. If the court approves the Transaction, a copy of the court order will be filed with ASIC and the Transaction will become binding on all applicable classes of Biota stockholders, including those who voted against the Transaction (the “effective date of the scheme of arrangement”).

Trading in ordinary shares of Biota on the ASX will be suspended from the close of trading on the effective date of the scheme of arrangement, which is anticipated to be shortly after the date of court approval. A record date (which will be the fifth business day following the effective date of the arrangement) will be set to determine the Biota stockholders entitled to receive shares of Nabi common stock as consideration in the Transaction. The Transaction consideration will be provided to Biota stockholders three business days after such
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record date and the Transaction will be deemed to have been completed or implemented on that date (the “implementation date”).

Biota Stockholder Approval

Biota will hold a special meeting of its stockholders on or about [****], 2012 to consider and vote upon a resolution to approve the Transaction. The Transaction must be approved by the requisite majorities of the Biota stockholders under Section 411(4)(a)(ii) of the Corporations Act (a majority in number of Biota stockholders that are present and voting in person or by proxy at the meeting, as well as at least 75% of the votes cast on the resolution in person or by proxy by Biota stockholders at the meeting).

HSR Approval

The Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the implementing regulations thereunder (the “HSR Act”) require the parties to certain acquisitions and other transactions that meet specified minimum size requirements to file notifications with the Antitrust Division of the U.S. Department of Justice and the U.S. Federal Trade Commission and observe a waiting period before closing, unless an exemption applies. Nabi and Biota believe that the Transaction is exempt from the notification requirements based on the fair market value of Biota’s non-exempt assets, namely its assets in the U.S. Accordingly, neither Nabi nor Biota is expected to make a notification under the HSR Act with respect to the Transaction. If such exemption does not apply, the Transaction would not be able to be consummated until notification and report forms have been filed with the Antitrust Division of the U.S. Department of Justice and the Federal Trade Commission by Nabi and Biota, and the applicable waiting period has expired or been terminated.

Other than as described above, neither Nabi nor Biota is aware of any regulatory approvals required to be obtained, or waiting periods required to expire, to complete the Transaction. If Nabi and Biota discover that other approvals or waiting periods are necessary, Nabi and Biota intend to seek to obtain or comply with them in accordance with the Transaction Agreement.

Listing of Nabi Common Stock (see page 80)

Nabi has agreed to obtain listing approval from the NASDAQ for the Nabi shares that will be issued in the Transaction.

No Appraisal Rights (see page 76)

Under Delaware law, holders of shares of Nabi common stock are not entitled to appraisal rights in connection with the Transaction or any of the matters to be acted on at the special meeting.

Conditions to Completion of the Transaction (see page 108)

As more fully described in this proxy statement and in the Transaction Agreement, the completion of the Transaction is conditioned on the satisfaction or, where legally permissible, waiver of a number of conditions, including among others:

· Biota stockholder approval of the Transaction;

· Nabi stockholder approval of the Transaction Proposals;

· approval of the Transaction by the Supreme Court of Victoria, Australia;

· approval by the NASDAQ of the listing of the Nabi shares that will be issued in the Transaction;

· Nabi having a closing net cash balance of no less than $54 million after satisfying outstanding liabilities; and
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· expiration or early termination of any applicable waiting period under the HSR Act and certain other competition laws.

Each party’s obligation to complete the Transaction is subject to certain other conditions, including the absence of any injunction, restraint or governmental restriction prohibiting the Transaction, the accuracy of the other party’s representations and warranties contained in the Transaction Agreement, material compliance by the other party with its obligations under the Transaction Agreement, and the absence of a material adverse effect related to the other party. Nabi cannot be certain when, or if, the conditions to the Transaction will be satisfied or waived, or that the Transaction will be completed. Approval, on an advisory (non-binding) basis, of the compensation payable under existing arrangements to certain executive officers of Nabi and approval of the proposed amendment to the Nabi certificate of incorporation to effect a reverse stock split are not conditions to completion of the Transaction.

Non-Solicitation of Other Offers (see page 122)

The Transaction Agreement obliges each party to abide by certain restrictions on such party’s ability to solicit competing proposals from third parties and to provide non-public information to and enter into discussions or negotiations with third parties regarding competing proposals. Notwithstanding this obligation, each party may under certain circumstances furnish information to and engage in discussions or negotiations with third parties with respect to unsolicited competing proposals if such company’s board of directors determines in good faith that the competing proposal is, or may reasonably be expected to lead to, a superior proposal, as defined in the Transaction Agreement, and that not taking such action would, or would be likely to, involve a breach of the fiduciary or statutory duties owed by a director.

Termination of the Transaction Agreement (see page 123)

The Transaction Agreement may be terminated and the Transaction abandoned at any time before the effective time of the Transaction upon the mutual agreement of Nabi and Biota. In addition, either Nabi or Biota may terminate the Transaction Agreement if:

· there is a breach or non-fulfillment of a condition to closing described under “—Conditions to Completion of the Transaction” above that is not waived;

· a condition to closing becomes incapable of being satisfied, and the parties are unable to reach an agreement to resolve the matter within 15 business days after a notice is given by the non-breaching party to the breaching party;

· before the approval of the Transaction by the Supreme Court of Victoria, Australia, if the other party is in material breach of any clause of the Transaction Agreement and the breach continues to exist for 15 business days after a notice is given by the non-breaching party to the breaching party; or

· the Transaction has not become effective on or before October 31, 2012.

Nabi may terminate the Transaction Agreement if Biota’s board of directors publicly changes (including by attaching qualifications) or withdraws its recommendation in favor of the Transaction or publicly recommends, promotes or otherwise endorses a superior proposal. Similarly, the Transaction Agreement may be terminated by Biota if (1) Nabi’s board of directors publicly changes (including by attaching qualifications) or withdraws its recommendation in favor of the Transaction Proposals or publicly recommends, promotes or otherwise endorses a superior proposal or (2) if Nabi does not comply with its obligations, after the Transaction is approved by the Supreme Court of Victoria, Australia, to provide the Nabi closing net cash balance certificate to Biota on the implementation date showing a Nabi closing net cash balance of no less than $54 million.
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Expenses and Break Fees (see page 124)

In certain circumstances described under “The Transaction Agreement—Break Fee” beginning on page 124 of this proxy statement, Nabi may be obligated to pay Biota a break fee of A$2.0 million or Biota may be obligated to pay Nabi a break fee of A$2.0 million. The Transaction Agreement generally provides that each party will bear its own costs and expenses, except as described under “The Transaction Agreement—Costs and Expenses” beginning on page 126 of this proxy statement.

Repurchase of Shares of Nabi Common Stock; Dividends and Distributions (see page 77)

Nabi plans to return to its stockholders, before the completion of the Transaction, its remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction after satisfying outstanding liabilities. Such distribution is expected to take the form of a repurchase of certain of the outstanding shares of Nabi common stock through an issuer tender offer and, for any remaining amounts, through a dividend or return of capital, and currently is expected to be in the range of approximately $25 million to $30 million in the aggregate. Nabi plans to commence an issuer tender offer to repurchase certain of the outstanding shares of Nabi common stock after filing a preliminary form of this proxy statement with the SEC and to complete such issuer tender offer before mailing a definitive form of this proxy statement to Nabi stockholders. After the completion of the issuer tender offer but prior to the completion of the Transaction, Nabi plans to declare a dividend or effect a return of capital, as applicable, to distribute any remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction that is not required to satisfy any outstanding liabilities.

Contingent Value Rights (see page 77)

Nabi plans to issue contingent value rights (each, a “CVR” and collectively, the “CVRs”) to existing Nabi stockholders before the completion of the Transaction. Nabi expects that one CVR will be issued for each share of Nabi common stock outstanding as of a record date to be set at a date prior to the completion of the Transaction. However, the CVRs will not be attached to the shares of Nabi common stock. A CVR will be a non-transferrable (subject to certain limited exceptions) right to potentially receive certain cash payments in connection with a NicVAX Transaction (as defined in the CVR Agreement) upon the terms and subject to the conditions set forth in a Contingent Value Rights Agreement to be entered into between Nabi and a rights agent (the “CVR Agreement”). The form of the CVR Agreement is attached to this proxy statement as Annex G.

See “Repurchase of Shares of Nabi Common Stock; Dividends and Distributions—Contingent Value Rights” beginning on page 77 of this proxy statement for more information regarding the CVRs, the CVR Agreement and the NicVAX Transaction.

Questions

If you have additional questions about the Transaction or other matters discussed in this proxy statement after reading this proxy statement, you should contact Morrow & Co., LLC, Nabi’s proxy solicitation agent. The address of Morrow & Co., LLC is 470 West Avenue, Stamford, CT 06902. You can call Morrow & Co., LLC at (203) 658-9400 or toll-free at (800) 662-5200.
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Selected Historical Consolidated Financial Data of Nabi

The following table sets forth selected consolidated financial data for Nabi. The data should be read in conjunction with Nabi’s audited consolidated historical financial statements and related notes included in Nabi’s Annual Report on Form 10-K for the fiscal year ended December 31, 2011 and Nabi’s unaudited condensed consolidated historical financial statements and related notes included in Nabi’s Quarterly Report on Form 10-Q for the three months ended March 31, 2012. See “Where You Can Find More Information” beginning on page 142 of this proxy statement for information regarding how you can view Nabi’s periodic reports filed with the SEC. The summary financial data for the three months ended March 31, 2012 and March 26, 2011 are unaudited, but in the opinion of Nabi’s management reflect all adjustments of a normal recurring nature necessary for a fair statement of Nabi’s financial position and results of operations at the dates and for the periods indicated. The results for the three months ended March 31, 2012 are not necessarily indicative of results that may be expected for any other interim period or the entire fiscal year.

Nabi’s historical financial data may not be indicative of the results of operations or financial position to be expected in the future.

	(in thousands, except per share
	
	
	Three Months Ended
	
	
	
	
	
	
	
	
	Year ended
	
	
	
	
	
	
	

	
	
	March 31,
	
	March 26,
	
	December 31,
	December 25,
	
	December 26,
	December 27,
	December 29,
	
	

	amounts)
	
	
	
	2012
	
	
	
	2011
	
	
	2011
	
	
	2010
	
	
	
	2009
	
	
	2008
	
	
	2007
	
	

	Statement of Operations Data:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Revenue:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Revenue
	$
	632
	
	$
	9,173
	$
	14,838
	$
	35,005
	$
	10,489
	
	
	—
	
	—
	

	Operating expenses:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Cost of services
	
	
	—
	
	
	625
	
	1,463
	
	3,951
	
	
	1,988
	
	
	—
	
	—
	

	Research and development expense
	
	
	1,518
	
	
	
	5,335
	
	17,765
	
	26,078
	
	
	16,490
	
	
	12,556
	
	
	18,841
	

	General and administrative expense
	
	
	1,277
	
	
	
	1,342
	
	5,372
	
	6,174
	
	
	9,987
	
	
	12,415
	
	
	26,090
	

	Total operating expenses
	
	
	2,795
	
	
	
	7,302
	
	24,600
	
	36,203
	
	
	28,465
	
	
	24,971
	
	
	44,931
	

	Operating income (loss)
	
	
	(2,163)
	
	
	1,871
	
	(9,762)
	
	(1,198)
	
	
	(17,976)
	
	(24,971)
	
	(44,931)
	

	Interest income
	
	
	32
	
	
	
	72
	
	194
	
	230
	
	
	368
	
	
	4,579
	
	
	6,026
	

	Interest expense
	
	
	—
	
	
	—
	
	—
	
	(210)
	
	
	(1,071)
	
	(3,902)
	
	(9,007)
	

	Other income (expense), net
	
	
	33
	
	
	
	37
	
	37
	
	291
	
	
	(48)
	
	(1,454)
	
	446
	

	Income (loss) from continuing operations before income taxes
	
	
	(2,098)
	
	
	1,980
	
	(9,531)
	
	(877)
	
	
	(18,727)
	
	(25,748)
	
	(47,466)
	

	Benefit from income taxes
	
	
	671
	
	
	
	—
	
	2,018
	
	1,765
	
	
	—
	
	2,765
	
	
	14,265
	

	Net income (loss) from continuing operations
	
	
	(1,427)
	
	
	1,980
	
	(7,513)
	
	878
	
	
	(18,727)
	
	(22,983)
	
	(33,201)
	

	Net income from discontinued operations
	
	
	991
	
	
	
	—
	
	2,982
	
	—
	
	
	—
	
	4,245
	
	
	71,587
	

	Net income (loss)
	$
	(436)
	$
	1,980
	$
	(4,531)
	$
	878
	$
	(18,727)
	$
	(18,738)
	$
	38,386
	

	Basic income (loss) per share:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Continuing operations
	$
	(0.03)
	$
	0.05
	$
	(0.18)
	$
	0.02
	$
	(0.37)
	$
	(0.44)
	$
	(0.55)
	

	Discontinued operations
	
	
	0.02
	
	
	
	—
	
	0.07
	
	—
	
	
	—
	$
	0.08
	
	$
	1.19
	

	Basic income (loss) per share
	
	
	(0.01)
	$
	0.05
	$
	(0.11)
	$
	0.02
	$
	(0.37)
	$
	(0.36)
	$
	0.64
	

	Diluted income (loss) per share:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Continuing operations
	$
	(0.03)
	$
	0.05
	$
	(0.18)
	$
	0.02
	$
	(0.37)
	$
	(0.44)
	$
	(0.55)
	

	Discontinued operations
	
	
	0.02
	
	
	
	—
	$
	0.07
	
	—
	
	
	—
	$
	0.08
	
	$
	1.19
	

	Diluted income (loss) per share
	$
	(0.01)
	$
	0.05
	$
	(0.11)
	$
	0.02
	$
	(0.37)
	$
	(0.36)
	$
	0.64
	

	Balance Sheet Data:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Cash, cash equivalents and marketable securities
	$
	94,875
	
	$
	100,525
	$
	96,389
	$
	110,667
	$
	118,999
	$
	130,338
	
	$
	219,206
	

	Working capital
	
	
	91,604
	
	
	
	95,072
	
	91,629
	
	92,093
	
	
	95,783
	
	
	134,540
	
	
	205,893
	

	Total assets
	
	
	95,236
	
	
	
	110,947
	
	97,965
	$
	113,871
	
	
	131,317
	
	
	144,221
	
	
	239,236
	

	Convertible senior notes, non-current
	
	
	—
	
	
	—
	
	—
	
	—
	
	
	—
	
	15,202
	
	
	64,450
	

	Total stockholders’ equity
	$
	59,410
	
	$
	63,418
	$
	58,871
	$
	60,570
	$
	97,407
	
	$
	121,382
	
	$
	154,486
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Selected Historical Consolidated Financial Information of Biota

The following tables set forth the selected historical consolidated financial and operating data for Biota. The selected consolidated statement of income data for the fiscal years ended June 30, 2011, 2010 and 2009, and the selected balance sheet data as of June 30, 2011, 2010 and 2009 are derived from Biota’s audited consolidated financial statements included in Annex B to this proxy statement. The selected consolidated statement of income data for the fiscal years ended June 30, 2008 and 2007, and the selected balance sheet data as of June 30, 2008 and 2007 are derived from Biota’s consolidated financial statements included in its annual reports to stockholders for the fiscal years ended June 30, 2009 and 2008, which are not included in this proxy statement. See “Where You Can Find More Information” beginning on page 142 of this proxy statement for information regarding how you can view Biota’s annual reports to stockholders. The summary financial data for the nine months ended March 31, 2012 and 2011 have been derived from Biota’s unaudited consolidated interim financial statements included in Annex B to this proxy statement. Biota’s unaudited consolidated interim financial data, in the opinion of Biota’s management, reflect all adjustments of a normal recurring nature necessary for a fair statement of Biota’s financial position and results of operations at the dates and for the periods indicated. The results for the nine months ended March 31, 2012 are not necessarily indicative of results that may be expected for any other interim period or the entire fiscal year. All financial information is presented in Australian dollars and is prepared under U.S. GAAP.

Biota’s historical financial data may not be indicative of the results of operations or financial position to be expected in the future.

You should read this selected historical consolidated financial data of Biota in conjunction with the section entitled “Information About the Companies— Biota Holdings Limited—Biota Management’s Discussion and Analysis of Financial Condition and Results of Operations” and with Biota’s consolidated financial statements and the related notes to those financial statements included in Annex B to this proxy statement.

	
	
	
	Nine Months Ended
	
	
	
	
	
	
	
	
	
	
	
	
	Year ended
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	March 31,
	
	March 31,
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	June 30,
	
	
	June 30,
	
	
	

	(in thousands, except per share
	
	
	2012
	
	
	
	2011
	
	
	
	June 30,
	
	June 30,
	
	June 30,
	
	
	2008
	
	
	
	
	2007
	
	
	

	amounts)
	
	(Unaudited)
	
	(Unaudited)
	
	
	2011
	
	
	2010
	
	
	
	
	2009
	
	
	
	(Unaudited)
	
	(Unaudited)
	

	Statement of Operations Data:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	CONSOLIDATED STATEMENT OF
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	INCOME DATA:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Total revenues and other income
	A$
	12,823
	
	A$
	8,746
	
	A$
	12,657
	
	
	A$
	68,952
	
	
	A$
	80,399
	A$
	41,787
	
	
	A$
	54,794
	
	

	Total costs and expenses
	
	
	28,437
	
	
	
	33,021
	
	
	
	43,510
	
	
	
	
	
	54,201
	
	
	
	41,731
	
	
	54,119
	
	
	
	
	39,418
	
	

	Operating income (loss)
	
	
	(15,614)
	
	
	(24,275)
	
	
	(30,853)
	
	
	
	
	14,751
	
	
	
	38,668
	
	
	(12,332)
	
	
	
	15,376
	
	

	Interest revenue
	
	
	2,467
	
	
	
	3,476
	
	
	
	4,414
	
	
	
	
	
	2,513
	
	
	
	2,935
	
	
	3,201
	
	
	
	
	2,507
	
	

	Profit (loss) before tax
	
	
	(13,147)
	
	
	(20,799)
	
	
	(26,439)
	
	
	
	
	17,264
	
	
	
	41,603
	
	
	(9,131)
	
	
	
	17,883
	
	

	Provision for income taxes
	
	
	485
	
	
	
	466
	
	
	
	772
	
	
	
	
	
	(3,747)
	
	
	(3,636)
	
	
	2,820
	
	
	
	
	(2,349)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Net income attributable to Biota
	
	
	(12,662)
	
	
	(20,333)
	
	
	(25,667)
	
	
	
	
	13,518
	
	
	
	37,967
	
	
	(6,311)
	
	
	
	20,231
	
	

	Net income (loss) per share
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	attributable to Biota common
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	stockholders—basic
	A$
	(0.07)
	A$
	(0.11)
	A$
	(0.14)
	
	A$
	0.08
	
	
	A$
	0.02
	A$
	(0.04)
	
	A$
	0.11
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Shares used in per share calculation—
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	basic
	
	
	181,664,389
	
	
	
	180,346,145
	
	
	
	180,610,151
	
	
	177,506,986
	
	
	
	176,218,530
	
	
	182,925,866
	
	
	
	
	180,216,862
	
	

	Net income (loss) per share
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	attributable to Biota common
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	stockholders—diluted
	A$
	(0.07)
	A$
	(0.11)
	A$
	(0.14)
	
	A$
	0.08
	
	
	A$
	0.02
	A$
	(0.04)
	
	A$
	0.11
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Shares used in per share calculation—
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	diluted
	
	
	181,664,389
	
	
	
	180,346,145
	
	
	
	180,610,151
	
	
	178,630,811
	
	
	176,456,253
	
	
	182,925,866
	
	
	
	
	183,195,879
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	March 31,
	
	
	
	
	
	
	
	
	
	
	
	
	June 30,
	
	
	June 30,
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2012
	
	
	June 30,
	
	
	June 30,
	June 30,
	2008
	
	
	
	2007
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	(Unaudited)
	2011
	
	
	2010
	
	
	2009
	
	(Unaudited)
	
	
	(Unaudited)
	

	Balance Sheet Data:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Cash, cash equivalents and marketable securities
	
	
	
	
	
	
	
	
	
	
	
	
	A$
	51,361
	70,011
	
	104,867
	
	86,703
	60,164
	
	
	62,156
	
	

	Total assets
	
	
	
	
	
	
	
	
	
	
	
	
	
	69,651
	83,561
	
	
	119,391
	
	111,790
	89,373
	
	
	92,454
	
	

	Current liabilities
	
	
	
	
	
	
	
	
	
	
	
	
	
	4,608
	6,385
	
	
	17,132
	
	12,454
	19,204
	
	
	13,558
	
	

	Non-current liabilities
	
	
	
	
	
	
	
	
	
	
	
	
	
	424
	320
	
	
	138
	
	2,304
	6,869
	
	
	7,361
	
	

	Total liabilities and stockholders’ equity
	
	
	
	
	
	
	
	
	
	
	
	
	
	69,651
	83,561
	
	
	119,391
	
	111,790
	89,373
	
	
	92,454
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UNAUDITED PRO FORMA CONDENSED CONSOLIDATED FINANCIAL INFORMATION

The following unaudited pro forma condensed combined financial data is intended to show how the Transaction might have affected historical financial statements if the Transaction had been completed on January 1, 2011 for the purpose of the statement of operations and March 31, 2012 for the purposes of the balance sheet, and was prepared based on the historical financial results reported by Nabi and Biota. The information has been prepared in accordance with U.S. GAAP. It has been derived from and should be read in conjunction with the audited and unaudited historical financial statements of each of Nabi and Biota and the notes thereto, as well as the disclosures contained in each company’s Management’s Discussion and Analysis of Financial Condition and Results of Operations. For more information about Nabi, see “Where You Can Find More Information” beginning on page 142 of this proxy statement for information regarding how you can view Nabi’s periodic reports filed with the SEC. For more information about Biota, see “Information About the Companies—Biota Management’s Discussion and Analysis of Financial Condition and Results of Operations” beginning on page 98 of this proxy statement and the consolidated financial statements of Biota and the related notes to those financial statements included in Annex B to this proxy statement. The fiscal year end of the combined company is expected to be December 31.

The Transaction will be accounted for as a reverse acquisition under the acquisition method of accounting. Under the acquisition method of accounting, Biota will be treated as the accounting acquirer and Nabi will be treated as the “acquired” company for financial reporting purposes because, immediately upon completion of the Transaction, Biota’s stockholders prior to the Transaction will hold a majority of the voting interest of the combined company. In addition, the eight member board of directors of the combined company will be comprised of six of the current members of the Biota board of directors and therefore Biota’s current board of directors will possess majority control of the board of directors of the combined company. Members of the current management of Biota will be responsible for the management of the combined company and the majority of the combined company’s activities will be activities related to Biota’s current business.

The unaudited pro forma combined financial statements were prepared in accordance with the regulations of the SEC. The pro forma adjustments reflecting the completion of the Transaction are based upon the acquisition method of accounting in accordance with U.S. GAAP, and upon the assumptions set forth in the notes to the unaudited pro forma combined financial statements.

The unaudited pro forma combined balance sheet as of March 31, 2012 combines the historical balance sheets of Nabi and Biota as of March 31, 2012 and gives pro forma effect to the Transaction as if it had been completed on March 31, 2012.

The unaudited pro forma combined statements of operations for the three months ended March 31, 2012 combine the unaudited historical statements of operations of Nabi and Biota for their respective three-month periods ended March 31, 2012 and gives pro forma effect to the Transaction as if it had been completed on January 1, 2011. The unaudited pro forma condensed combined statements of operations for the year ended December 31, 2011 combine the historical statements of operations of Nabi and Biota for their respective twelve months ended December 31, 2011 and gives pro forma effect to the Transaction as if it had been completed on January 1, 2011. Statements of operations information is presented for the continuing operations of Nabi for all periods.

Unaudited Pro Forma Condensed Consolidated Financial Information

The tables presented below reflect the unaudited pro forma adjustments mentioned above to Nabi’s statement of operations for the year ended December 31, 2011 and the three-month period ended March 31, 2012 and to Nabi’s balance sheet as of March 31, 2012.

12
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Unaudited Pro Forma Condensed Consolidated Statement of Operations

The accompanying notes on the following page are an integral part of, and should be read together in connection with, these financial statements.

	
	
	
	
	
	Year ended December 31, 2011
	
	
	
	
	
	

	
	
	
	
	
	
	
	Pro Forma
	
	
	
	Pro Forma
	
	

	
	
	
	Nabi (A)
	Biota (B)
	Adjustments
	
	
	
	Combined
	

	
	
	
	U.S.$’000
	U.S.$’000
	U.S.$’000
	Note
	U.S.$’000
	

	
	Revenue
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Revenues from trading operations, net
	14,838
	
	11,867
	
	
	
	
	
	26,705
	

	
	Grant income
	0
	
	1,691
	
	
	
	
	
	
	1,691
	

	Expenses
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Cost of services
	(1,463)
	(5,758)
	
	
	
	
	
	(7,221)
	

	
	Research and development
	0
	
	(18,977)
	
	
	
	
	
	(18,977)
	

	
	Product development
	(17,765)
	(10,097)
	
	
	
	
	
	(27,862)
	

	
	Business development
	0
	
	(2,194)
	
	
	
	
	
	(2,194)
	

	
	General, selling and administrative expenses
	(5,372)
	(5,260)
	
	
	
	
	
	(10,632)
	

	Operating (loss)/income
	
	(9,762)
	
	(28,728)
	
	
	
	
	
	
	(38,490)
	
	

	
	Interest income/(expense)
	194
	
	3,819
	
	
	
	
	
	
	4,013
	

	
	Other income/(expense)
	
	37
	
	0
	
	
	
	
	
	
	37
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	(Loss)/profit before tax
	
	(9,531)
	(24,909)
	
	
	
	
	
	(34,440)
	

	
	Income tax credit
	
	2,018
	
	961
	
	
	
	
	
	
	2,979
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net (loss)/income from continuing operations
	
	(7,513)
	(23,949)
	
	
	
	
	
	(31,462)
	

	Basic and diluted net loss per share
	
	(0.18)
	
	
	
	
	
	
	C
	(0.19)
	
	

	
	Weighted average shares used in basic and diluted per share computations
	42,336
	
	
	
	125,413
	
	
	D
	167,749
	

	
	
	
	
	
	Three months ended March 31, 2012
	
	
	

	
	
	
	
	
	
	
	Pro Forma
	
	
	
	Pro Forma
	
	

	
	
	
	Nabi (E)
	Biota (F)
	Adjustments
	
	
	
	Combined
	

	
	
	
	U.S.$’000
	U.S.$’000
	U.S.$’000
	Note
	U.S.$’000
	

	
	Revenue
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Revenues from trading operations, net
	632
	
	7,047
	
	
	
	
	
	
	7,679
	

	
	Grant income
	0
	
	100
	
	
	
	
	
	
	100
	

	Expenses
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Cost of services
	0
	
	(1,782)
	
	
	
	
	
	(1,782)
	

	
	Research and development
	0
	
	(3,835)
	
	
	
	
	
	(3,835)
	

	
	Product development
	(1,518)
	(1,788)
	
	
	
	
	
	(3,306)
	

	
	Business development
	0
	
	(712)
	
	
	
	
	
	(712)
	

	
	General, selling and administrative expenses
	
	(1,277)
	(1,470)
	
	
	
	
	
	(2,747)
	

	Operating (loss)/income
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	(2,163)
	(2,440)
	
	
	
	
	
	(4,603)
	

	
	Interest income/(expense)
	32
	
	736
	
	
	
	
	
	
	768
	

	
	Other income/(expense)
	
	33
	
	0
	
	
	
	
	
	
	33
	
	

	
	(Loss)/profit before tax
	(2,098)
	(1,704)
	
	
	
	
	
	(3,802)
	

	
	Income tax credit/(expense)
	
	671
	
	(153)
	
	
	
	
	
	518
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net (loss)/income from continuing operations
	
	(1,427)
	(1,856)
	
	
	
	
	
	(3,283)
	

	Basic and diluted net loss per share
	
	
	
	
	
	
	
	
	C
	
	
	

	
	
	(0.03)
	
	
	
	
	
	
	(0.02)
	
	

	
	Weighted average shares used in basic and diluted per share computations
	42,949
	
	
	
	125,413
	
	
	D
	168,362
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Unaudited Pro Forma Condensed Consolidated Balance Sheet

The accompanying notes on the following pages are an integral part of, and should be read together in connection with, these financial statements.

	
	
	
	
	
	
	
	
	
	
	
	
	Pro
	

	
	
	
	
	
	
	
	Pro Forma
	
	
	
	Forma
	

	
	
	
	Nabi (A)
	Biota (B)
	Adjustments
	
	
	
	Combined
	

	
	
	
	U.S.$’000
	U.S.$’000
	U.S.$’000
	Note
	U.S.$’000
	

	
	ASSETS
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Current assets
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Cash & Equivalents
	94,875
	53,338
	
	(40,875)
	
	C
	107,338
	

	
	Accounts Receivable—Trade net
	128
	8,673
	
	(128)
	
	C
	8,673
	

	
	Prepaid expense
	216
	706
	
	(216)
	
	C
	706
	

	
	Deferred tax asset (a)
	0
	535
	
	0
	
	
	
	
	535
	

	
	Other current assets
	0
	659
	
	0
	
	
	
	
	659
	

	Total Current Assets
	
	95,219
	
	63,911
	
	(41,219)
	
	
	
	
	117,911
	
	

	
	Non-current assets
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Property, plant and equipment
	17
	5,353
	
	0
	
	
	
	
	5,370
	

	
	Intangible assets
	0
	1,995
	
	0
	
	
	
	
	1,995
	

	
	Deferred tax asset
	
	0
	
	1,072
	
	0
	
	
	
	
	1,072
	
	

	
	Total Non-current assets
	17
	8,420
	
	0
	
	
	
	
	8,437
	

	Total Assets
	
	95,236
	
	72,332
	
	(41,219)
	
	
	
	
	126,349
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	LIABILITIES
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Current liabilities
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Accounts payable
	69
	1,192
	
	(69)
	
	C
	1,192
	

	
	Accrued expenses
	1,020
	1,094
	
	980
	
	
	C
	3,094
	

	
	Customer Advances
	2,526
	404
	
	(2,526)
	
	C
	404
	

	
	Other current liabilities—provisions
	
	0
	
	2,096
	
	0
	
	
	
	
	2,096
	
	

	
	Total Current liabilities
	3,615
	4,785
	
	(1,615)
	
	
	
	6,785
	

	Non-current liabilities
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Customer Advances
	32,211
	0
	
	(32,211)
	
	C
	0
	

	
	Other long term liabilities—provisions
	
	0
	
	440
	
	0
	
	
	
	
	440
	
	

	
	Total Non-current liabilities
	32,211
	440
	
	(32,211)
	
	
	
	440
	

	Total liabilities
	
	35,826
	
	5,226
	
	(33,826)
	
	
	
	
	7,226
	
	

	
	EQUITY
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Common Stock (b)
	6,357
	100,196
	
	42,558
	
	
	C
	149,111
	

	
	Treasury Stock—Common (b)
	(92,567)
	(968)
	92,567
	
	
	C
	(968)
	

	
	Additional paid in capital
	374,134
	773
	
	(374,134)
	
	C
	773
	

	
	Retained Earnings
	(228,514)
	(60,612)
	231,616
	
	
	C
	(57,510)
	

	
	Foreign currency translation reserve
	0
	27,716
	
	0
	
	
	
	
	27,716
	

	
	Stockholders’ equity
	59,410
	67,106
	
	(7,393)
	
	
	
	119,123
	

	Total liabilities and stockholders’ equity
	
	95,236
	
	72,332
	
	(41,219)
	
	
	
	
	126,349
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1. Basis of Presentation

The historical financial data has been adjusted to give pro forma effect to events that are (i) directly attributable to the Transaction, (ii) factually supportable, and (iii) with respect to the statements of operations, expected to have a continuing impact on the combined results. The pro forma adjustments are preliminary and based on Biota’s management’s estimates of the fair value and useful lives of the assets acquired and liabilities assumed and have been prepared to illustrate the estimated effect of the acquisition and certain other adjustments. The final purchase price allocation and a final determination of these fair values will reflect Biota’s management’s consideration of relevant information including discounted cash flows analysis and Biota’s management’s own estimates and taking into account significant changes, if any, in long term assumptions. This final purchase price allocation will be based on the actual net tangible and intangible assets that exist as of the closing date of the acquisition. Any final adjustment will change the allocation of purchase price, which could affect the fair value assigned to the assets and liabilities of Nabi and could result in a significant change to the unaudited pro forma condensed consolidated financial information, including goodwill.

The unaudited pro forma condensed combined financial data is presented for illustrative purposes only and is not necessarily indicative of the financial condition or results of operations of future periods or the financial condition or results of operations that actually would have been realized had the entities been combined during the periods presented. In addition, as explained in more detail in the accompanying notes to the unaudited pro forma condensed combined financial statements, the preliminary acquisition-date fair value of the identifiable assets acquired and liabilities assumed reflected in the unaudited pro forma condensed combined financial statements is subject to adjustment and may vary from the actual amounts that will be recorded upon completion of the Transaction.

2. Description of Transaction

On April 22, 2012, Nabi entered into the Transaction Agreement with Biota. Pursuant to the terms and subject to the conditions set forth in the Transaction Agreement, Biota will become a wholly owned subsidiary of Nabi.

On the completion of the Transaction, each outstanding share of Biota ordinary shares will be converted into the right to receive that number of shares of Nabi common stock as determined pursuant to the exchange ratio, as calculated pursuant to the terms of the Transaction Agreement. Immediately upon completion of the Transaction and regardless of the exact exchange ratio, Biota shareholders are expected to receive shares of Nabi common stock representing an aggregate of approximately 74% of the outstanding shares of common stock of the combined company. Nabi stockholders will continue to own their existing shares of Nabi common stock, which will not be affected by the Transaction, and will not receive any additional shares of Nabi common stock as a result of the Transaction. As a result, such shares will represent an aggregate of approximately 26% of the outstanding shares of common stock of the combined company.

Under the acquisition method of accounting, the identifiable assets acquired and liabilities assumed of Nabi will be recorded at the acquisition date fair values and added to those of Biota. The pro forma adjustments are preliminary and based on Biota’s management’s estimates of the fair value and useful lives of the assets acquired and liabilities assumed and have been prepared to illustrate the estimated effect of the acquisition. These estimates are based on the most recently available information. To the extent there are significant changes to the combined company’s business following the completion of the Transaction, the assumptions and estimates set forth in the unaudited pro forma condensed combined financial statements could change significantly. The allocation is dependent upon certain valuation and other studies that will not be completed until after the Transaction. Accordingly, the pro forma purchase price adjustments are subject to further adjustments as additional information becomes available and as additional analyses and final valuations are conducted following the completion of the Transaction. There can be no assurances that these additional analyses and final valuations will not result in significant changes to the estimates of fair value set forth below under Note 4.
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The unaudited pro forma condensed combined financial statements assume an exchange ratio of 0.669212231. Such ratio was calculated assuming that Nabi does not complete an issuer tender offer prior to the transaction and does not implement the reverse stock split described in the proxy statement. Should Nabi conduct an issuer tender offer or implement the reverse stock split described in the proxy statement prior to the closing of the transaction, the exchange ratio will be adjusted such that Biota shareholders receive approximately 74% of the outstanding shares of the combined company.

3. Calculation of estimated consideration transferred

The purchase consideration in a reverse acquisition is determined with reference to the value of equity that the accounting acquirer (in this case Biota, the legal subsidiary) would have had to issue to the owners of the accounting acquiree (Nabi, the legal parent) to give them the same percentage interest in the combined entity. A preliminary estimate of the purchase price is as follows:

	Number of Biota shares deemed issued
	
	65,980,514

	Value per share
	$
	0.74

	Estimated purchase price (in thousands)
	$
	48,915



For pro forma purposes, the fair value of the Biota common stock used in determining the purchase price was $0.74 per share based on the closing price of Biota ordinary shares June 7, 2012 and the U.S.$/A$ exchange rate on that day. The final purchase consideration could differ from the amounts presented in the unaudited pro forma condensed combined financial statements due to movements in Biota’s share price and the U.S.$/A$ exchange rate between June 7, 2012, and the closing date of the transaction. For example, if the Biota share price and U.S.$/A$ exchange rate on April 22, 2012 (the date of the Transaction Agreement) were used, the value per share would have been $0.98 and the estimated purchase price calculated would be $62,506,000.

The impact of possible movements in the Biota share price and the U.S.$/A$ exchange rate from those applied above is as follows:

	Impact on estimated purchase price (in thousands)
	

	Share price fluctuations of +/- A$0.10
	$6,447

	Exchange rate fluctuation of +/- U.S.$0.10
	$5,015



4. Preliminary allocation of consideration transferred to net assets acquired

The estimated acquired tangible and intangible assets and liabilities assumed based on their estimated fair values as of March 31, 2012 comprises (table in thousands):

	
	
	$’000
	

	
	Cash and cash equivalents
	54,000
	
	

	
	Property, plant and equipment
	17
	
	

	
	
	54,017
	
	

	Excess of fair value of assets over purchase price
	(5,102)
	

	
	
	
	
	

	
	Total estimated purchase price based on value of Biota shares
	48,915
	
	



The allocation of the purchase price is preliminary. The final determination of the purchase price allocation will be based on the fair values of assets acquired, other identifiable intangibles and the fair values of liabilities assumed as of the date that the Transaction is completed. Any excess of the purchase price over the fair value of assets and liabilities acquired is allocated to goodwill. Any excess of the fair value of assets and liabilities over the purchase price is recognised as a gain in profit or loss on the acquisition date by the acquirer. The preliminary valuation analysis conducted by Nabi and Biota determined that the fair value of identifiable assets acquired less the fair value of identifiable liabilities assumed by the combined company were greater than the estimated
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purchase price, resulting in a gain in profit or loss. In accordance with the regulations of the SEC, this gain has not been included in the pro forma statements of operations but has been included in the pro forma balance sheet adjustments. As noted in 3 above, the determination of the purchase price is preliminary as of the date of this filing. If the Biota share price and U.S.$/A$ exchange rate on April 22, 2012 (the date of the Transaction Agreement) were used, the estimated purchase price calculated would be $62,506,000. Applying this estimated purchase price to the fair value of assets and liabilities indicated above would lead to an allocation to goodwill of $8,489,000.

The estimates of assets acquired and assumed liabilities will remain preliminary until the combined company completes a valuation of identifiable intangible assets acquired and determines the fair values of other assets and liabilities acquired. The final determination of the fair values is expected to be completed as soon as practicable after the completion of the Transaction. The final amounts could differ from the amounts presented in the unaudited pro forma condensed combined financial statements, because the amounts allocated will not be determined until the date of the Transaction.

No amounts have been allocated to identifiable intangible assets. Nabi’s remaining assets include:

· The residual value of NicVAX®, which was licensed to GSK in 2010, subject to the right of holders of CVRs to potentially receive certain cash payments in connection with a NicVAX Transaction (as defined in the CVR Agreement) upon the terms and subject to the conditions set forth in the CVR Agreement, as more fully described under “Repurchase of Shares of Nabi Common Stock; Dividends and Distributions —Contingent Value Rights” beginning on page 77 of this proxy statement; and

· the potential royalty of Phoslyra which was sold to third party in 2006.

Given the significant uncertainty associated with future cash flows from these assets, no value has been ascribed to them in the preliminary allocation of the purchase price.

Cash and cash equivalents

Nabi will return to its existing shareholders cash in excess of the $54 million required to be held by Nabi under the terms of the Transaction Agreement, potentially through undertaking an issuer tender offer to be completed prior to the completion of the Transaction. The cash balance presented as part of the pro forma adjustments reflects the cash balance expected to remain in Nabi after the return of capital and settlement of Nabi’s obligations including the severance obligations discussed below.

Nabi Severance Obligations

All of Nabi’s employees are eligible for severance payments upon termination of employment under certain circumstances, including following a merger. Following the completion of the Transaction, the majority of Nabi’s employees will not continue to be employed by the combined company. However, these terminations did not form part of the negotiations in advance of the signing of the Transaction Agreement, and the Transaction is not conditioned on any such arrangements. The accounting guidance for business combinations (ASC805-10-55) requires severance obligations that are incurred by the acquiree for the benefit of the acquirer to be recognized as an expense in the post-combination period. Because the terminations were determined by the Nabi Board in advance of the Transaction, are not at the option of Biota and were a consequence of changes to Nabi’s operations prior to the completion of the Transaction rather than a consequence of the Transaction, the severance obligations have been deemed to be for the benefit of Nabi prior to the acquisition. For purposes of preparing the unaudited pro forma condensed combined financial statements, Nabi has assumed that all severance payouts will be made prior to the closing date of the Transaction. No provision was recognized in the Nabi historical balance sheet. The payments have been included in the determination of the cash balance expected within Nabi on acquisition date.

5. Notes to the Unaudited Pro Forma Condensed Consolidated Statement of Operations

(A) Represents Nabi’s historical financial information in 2011 under U.S. GAAP. 17
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(B) The information is derived from the historical consolidated financial statements of Biota for its fiscal year ended June 30, 2011 under U.S. GAAP adjusted for the following to derive a comparable reporting period with Nabi:

· information for the six month period ended December 31, 2011 is included in the pro forma financial information for Biota; and

· information for the six month period ended December 31, 2010 has not been included in the pro forma financial information for Biota.

The information for Biota and the pro forma adjustments above were originally denominated in Australian dollars and have been converted to U.S. dollars based on the average exchange rate of U.S.$1.0000 = A$0.9681 for the year ended December 31, 2011.

The historical financial statements of Biota for the six month periods ended December 31, 2011 and 2010 under U.S. GAAP from which the above information is derived are unaudited.

(C) Represents the loss per share, taking into consideration the adjusted number of common shares described in note 3 above.

(D) Represents the number of common shares, in thousands, adjusted by 125,412,618 common shares anticipated to be issued in connection with the Transaction. The weighted average number of pro forma shares has been adjusted as if the shares had been issued on January 1, 2011.

(E) Represents Nabi’s unaudited historical financial information in the three-month period ended March 31, 2012 under U.S. GAAP.

(F) Represents Biota’s unaudited historical financial information in the three-month period ended March 31, 2012 under U.S. GAAP.

The information for Biota and the pro forma adjustments above were originally denominated in Australian dollars and have been converted to U.S. dollars based on the average exchange rate of U.S.$1.0000 = A$0.9480 for the three month period ended March 31, 2012.

6. Notes to the Unaudited Pro Forma Condensed Consolidated Balance Sheet

(A) Represents Nabi’s unaudited historical financial information as of March 31, 2012 under U.S. GAAP.

(B) Represents the unaudited historical financial information of Biota as of March 31, 2012 under U.S. GAAP. The information for Biota and the pro forma adjustments above were originally denominated in Australian dollars and have been converted to U.S. dollars based on the period end rate of U.S.$1.0000 = A$0.9629.

(C) Reflects the acquisition method of accounting based on an appraisal of the assets and liabilities of Nabi as discussed in notes 3 and 4 above. This includes the elimination of Nabi’s historical stockholder’s equity accounts as Nabi is not considered the accounting acquiror. It also incorporates an accrual for acquisition costs contingent on the Transaction.
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COMPARATIVE PER SHARE DATA

The following table sets forth selected historical share information of Nabi and Biota and unaudited pro forma share information after giving effect to the Transaction, assuming that 0.669212231 shares of Nabi common stock had been issued in exchange for each outstanding share of Biota common stock.

This assumption is based on an estimate of the exchange ratio assuming that Nabi does not complete an issuer tender offer prior to the Transaction and does not implement a reverse stock split described in the proxy statement. The pro forma equivalent information of Biota was derived using the historical share information assuming that 0.669212231 shares of Nabi common stock had been issued in exchange for each outstanding share of Biota common stock. You should read this information in conjunction with the selected historical financial information, the unaudited pro forma condensed combined financial information and the separate historical financial statements of Nabi and Biota and the notes thereto included elsewhere in or incorporated by reference in this proxy statement. The historical share information as of and for the three-month period ended March 31, 2012 is derived from unaudited consolidated financial statements of Nabi and Biota as of and for the three-months ended March 31, 2012. The historical share information as of and for the year ended December 31, 2011 is derived from audited financial statements of Nabi for the year ended December 31, 2011. Given that Biota’s fiscal year ends June 30, 2011, Biota’s results represents the sum of unaudited historical financial information in the six-month period ended June 30, 2011 and in the six-month period ended December 31, 2011. The amounts set forth below are in thousands, except per share amounts. The unaudited pro forma condensed combined financial statements and the pro forma share information are not necessarily indicative of the operating results or financial position that would have been achieved had the Transaction been consummated at the beginning of the period presented and should not be construed as representative of future operations. Biota’s results as reported in Australian dollars have been converted into U.S. dollars using the average and period end exchange rates set out in notes 5 and 6 under “Unaudited Pro Forma Condensed Consolidated Financial Information” beginning on page 12 of this proxy statement.

	
	
	
	
	
	
	
	Year Ended December 31, 2011
	
	
	
	
	

	
	
	
	
	Nabi
	
	
	
	
	
	
	
	
	Biota
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	Pro Forma
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	Equivalent
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	of One
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	Nabi
	

	
	
	Historical
	
	Pro Forma
	
	Historical
	
	Share (1)
	

	Basic and diluted net (loss) income per common share
	
	$
	(0.18
	)
	
	$
	(0.04
	)
	
	$
	(0.18
	)
	
	$
	(0.13
	)
	

	Shares used in calculating basic and diluted net (loss) income per share
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	42,336
	
	
	167,749
	
	
	181,627
	
	
	121,545
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	Three Months Ended March 31, 2012
	
	
	
	
	

	
	
	
	
	Nabi
	
	
	
	
	
	
	
	
	Biota
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	Pro Forma
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	Equivalent
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	of One
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	Nabi
	

	
	
	Historical
	
	Pro Forma
	
	Historical
	
	Share (1)
	

	Basic and diluted net (loss) income per common share
	
	$
	(0.03
	)
	
	$
	(0.01
	)
	
	$
	(0.01
	)
	
	$
	(0.02
	)
	

	Shares used in calculating basic and diluted net (loss) income per share
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	42,949
	
	
	168,362
	
	
	181,738
	
	
	121,619
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Book value per share (2)
	$
	1.38
	$
	0.35
	$
	0.37
	$
	0.55
	



(1) These amounts were calculated by applying an assumed exchange ratio of 0.669212231 to the historical Biota shares.

(2) The historical book value per common share is computed by dividing total stockholders’ equity by the number of shares of common stock outstanding at the end of the period. The pro forma book value per share is computed by dividing pro forma stockholders’ equity by the pro forma number of shares of common stock as of each of the periods presented.
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COMPARATIVE PER SHARE MARKET PRICE AND DIVIDEND INFORMATION

Shares of Nabi common stock are currently listed and principally traded on the NASDAQ under the symbol “NABI.” Ordinary shares of Biota are currently listed and principally traded on the ASX under the symbol “BTA.” The following table sets forth, for the periods indicated, the high and low sales prices per share of Nabi common stock and Biota ordinary shares as reported on the NASDAQ and the ASX, respectively. Price per share information for Biota ordinary shares is presented in Australian dollars.

Nabi:

	Fiscal Year Ending December 31, 2012
	
	
	High
	
	
	Low

	Second Quarter (through June 7)
	
	$1.95
	
	
	$1.54
	

	First Quarter
	2.03
	1.74
	

	
	
	
	
	Fiscal Year Ended December 31, 2011
	
	High
	
	
	Low

	Fourth Quarter
	
	$2.07
	
	
	$1.50
	

	Third Quarter
	5.82
	1.55
	

	Second Quarter
	5.88
	4.64
	

	First Quarter
	5.98
	5.30
	

	Fiscal Year Ended December 25, 2010
	
	
	High
	
	
	Low

	Fourth Quarter
	
	$5.75
	
	
	$4.75
	

	Third Quarter
	5.85
	4.68
	

	Second Quarter
	5.98
	4.40
	

	First Quarter
	6.42
	4.70
	

	Biota:
	
	
	
	
	
	
	

	Fiscal Year Ending June 30, 2012
	
	High
	
	
	Low

	Fourth Quarter (through June 7)
	A$1.07
	
	
	A$0.70
	

	Third Quarter
	1.04
	
	0.76
	

	Second Quarter
	0.88
	
	0.69
	

	First Quarter
	1.07
	
	0.80
	

	
	
	
	
	Fiscal Year Ended June 30, 2011
	High
	
	
	Low

	Fourth Quarter
	A$1.66
	
	
	A$0.90
	

	Third Quarter
	1.54
	
	0.89
	

	Second Quarter
	1.06
	
	0.90
	

	First Quarter
	1.11
	
	0.85
	

	Fiscal Year Ended June 30, 2010
	
	High
	
	
	Low

	Fourth Quarter
	A$2.34
	
	
	A$1.01
	

	Third Quarter
	2.42
	
	2.00
	

	Second Quarter
	3.47
	
	2.30
	

	First Quarter
	2.73
	
	1.25
	



The table below sets forth the closing sale prices of Nabi common stock and Biota ordinary shares as reported on the NASDAQ and ASX, each on April 20, 2012, the last trading day prior to the public announcement of the transaction. The table also shows the implied value of one ordinary share of Biota, which was calculated by multiplying the closing price of Nabi common stock on that date by the exchange ratio of 0.669212231. The market prices of Nabi common stock and Biota ordinary shares likely will fluctuate between the date of this proxy statement and the time of the special meetings and the completion of the Transaction. No assurance can be given concerning the market prices of Nabi common stock or Biota ordinary shares before the completion of the Transaction or the market price of Nabi common stock after the completion of the Transaction.
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The Transaction consideration is fixed in the Transaction Agreement and will not be adjusted for changes in the market value of the Nabi common stock or Biota ordinary shares, except that it will be adjusted in the event that Nabi conducts an issuer tender offer to purchase shares of Nabi common stock or implements the reverse stock split described in the proxy statement prior to the completion of the Transaction in order to preserve the respective percentage of shares of the outstanding common stock of the combined company to be held immediately after the completion of the Transaction by Biota’s former stockholders on the one hand (collectively being approximately 74%) and Nabi’s existing stockholders on the other hand (collectively being approximately 26%). As a result, the market value of the Nabi common stock that Biota stockholders will receive in the Transaction may vary significantly from the prices shown in the table below.

	
	
	
	
	
	Implied Value

	
	Biota
	Nabi
	of Biota

	
	Ordinary Share
	Common Stock
	Ordinary Share

	April 20, 2012
	A$0.94
	
	$1.85
	
	$1.24



Nabi stockholders should obtain current market prices for shares of Nabi common stock and Biota ordinary shares in deciding whether to vote for the approval of the Transaction Proposals.

Dividends

Nabi has never declared or paid cash dividends on its capital stock. In connection with the Transaction, Nabi may pay cash dividends or return capital to its stockholders.

Biota has never declared nor paid cash dividends on its capital stock and does not expect to pay any cash dividends in the foreseeable future.
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QUESTIONS AND ANSWERS ABOUT THE SPECIAL MEETING PROPOSALS

The following are some questions that you, as a stockholder of Nabi, may have regarding the Transaction and the other matters being considered at the special meeting of Nabi stockholders, as well as answers to those questions. Nabi urges you to read this proxy statement carefully and in its entirety because the information in this section does not provide all of the information that might be important to you with respect to the Transaction and the other matters being considered at the special meeting. Additional important information is also contained in the annexes to, and the documents incorporated by reference into, this proxy statement.

Q:	Why am I receiving this proxy statement?

A: Nabi and Biota are proposing to combine the two companies in the Transaction pursuant to the terms and conditions of the Transaction Agreement that is described in this proxy statement. In the Transaction, Nabi will acquire all of the outstanding ordinary shares of Biota in exchange for shares of Nabi common stock pursuant to a scheme of arrangement under Australian corporate law, and Biota will become a wholly-owned subsidiary of Nabi. Upon the completion of the Transaction, shares of Nabi common stock representing approximately 74% of the outstanding common stock of the combined company will be issued to former Biota stockholders, and the shares of common stock held by existing Nabi stockholders will represent approximately 26% of the outstanding common stock of the combined company immediately after the completion of the Transaction. The combined company will be named “Biota Pharmaceuticals, Inc.” A copy of the Transaction Agreement is attached to this proxy statement as Annex A.

In order to complete the Transaction, Nabi stockholders must approve an amendment to the Nabi certificate of incorporation to increase the number of authorized shares of Nabi common stock, an amendment to the Nabi certificate of incorporation to change the name of the company to “Biota Pharmaceuticals, Inc.,” and the issuance of shares of Nabi common stock to Biota stockholders in the Transaction. In addition, Biota stockholders must approve the Transaction, and all other conditions to the Transaction must be satisfied or waived.

The amendment to the Nabi certificate of incorporation to increase the number of authorized shares of Nabi common stock, the amendment to the Nabi certificate of incorporation to change the name of the company, and the issuance of Nabi common stock in Transaction will not occur unless all of these proposals are approved by Nabi’s stockholders. Nabi will hold a special meeting of its stockholders to obtain the required approvals of its stockholders, and Biota will hold a separate special meeting of its stockholders to obtain the required approval of the Biota stockholders.

At the Nabi special meeting, Nabi’s stockholders also will be asked to consider and vote upon certain other proposals in connection with the Transaction as described below and under “The Special Meeting” beginning on page 45 of this proxy statement.

Q:	What will I receive in the Transaction?

A: Nabi stockholders will continue to own their existing shares of Nabi common stock after the Transaction. Immediately after the completion of the Transaction, Nabi’s existing stockholders will own collectively approximately 26% of the outstanding common stock of the combined company, and Biota’s former stockholders will own collectively approximately 74% of the outstanding common stock of the combined company.

Q:	Will Nabi distribute any cash on hand or other assets to the existing Nabi stockholders?

A: Nabi plans to return to its stockholders, before the completion of the Transaction, its remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction after satisfying outstanding liabilities. Such distribution is expected to take the form of a repurchase of certain of the outstanding shares of Nabi common stock through an issuer tender offer and, for any remaining amounts, through a dividend
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and return of capital, and currently is expected to be in the range of approximately $25 million to $30 million in the aggregate. Nabi plans to commence an issuer tender offer to repurchase certain of the outstanding shares of Nabi common stock after filing a preliminary form of this proxy statement with the SEC and to complete such issuer tender offer before mailing a definitive form of this proxy statement to Nabi stockholders. After the completion of the issuer tender offer but prior to the completion of the Transaction, Nabi plans to declare a dividend and effect return of capital, if applicable, to distribute any remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction that is not required to satisfy any outstanding liabilities.

In addition, Nabi plans to issue CVRs to existing Nabi stockholders before the completion of the Transaction. Nabi expects that one CVR will be issued for each share of Nabi common stock outstanding as of a record date to be set at a date prior to the completion of the Transaction. However, the CVRs will not be attached to the shares of Nabi common stock. A CVR will be a non-transferrable (subject to certain limited exceptions) right to potentially receive certain cash payments in connection with a NicVAX Transaction upon the terms and subject to the conditions set forth in the CVR Agreement to be entered into between Nabi and a rights agent. The form of the CVR Agreement is attached to this proxy statement as Annex G. See “Repurchase of Shares of Nabi Common Stock; Dividends and Distributions—Contingent Value Rights” beginning on page 77 of this proxy statement for more information regarding the CVRs, the CVR Agreement and the NicVAX Transaction.

Q: Is the Transaction expected to be taxable to stockholders?

A: Nabi’s existing stockholders will simply retain their shares of Nabi common stock in the Transaction, and accordingly will be no material U.S. federal income tax consequences to Nabi’s existing stockholders resulting from the issuance of Nabi shares in the Transaction. See “Proposal 3: Amendment to Certificate of Incorporation to Effectuate Reverse Stock Split—Certain U.S. Federal Income Tax Consequences of the Reverse Stock Split” beginning on page 136 of this proxy statement for a discussion of certain U.S. federal income tax consequences of the proposed reverse stock split described in this proxy statement.

Q:	When and where will Nabi hold its special meeting?

A:	The special meeting will be held at [*****] a.m. local time on [*****], 2012, at [*****], to consider and vote on each of the proposals described below.

Q:	What will the Nabi stockholders be asked to vote upon at the special meeting?

A: At the special meeting, Nabi’s stockholders will be asked to consider and vote upon the following proposals:

1. to approve an amendment to the Nabi certificate of incorporation to increase the authorized shares of Nabi common stock from 125,000,000 shares to 200,000,000 shares;

2. to approve an amendment to the Nabi certificate of incorporation to change the name of Nabi from “Nabi Biopharmaceuticals” to “Biota Pharmaceuticals, Inc.”;

3. to approve an amendment to the Nabi certificate of incorporation to effect a reverse stock split of Nabi common stock at any time prior to December 31, 2012 at a ratio ranging from four-to-one to eight-to-one, as determined by Nabi’s board of directors in its sole discretion;

4. to approve the issuance of shares of Nabi common stock to Biota stockholders contemplated by the Transaction Agreement;

5. to approve, on an advisory (non-binding) basis, the compensation payable to certain executive officers of Nabi under existing arrangements in connection with the Transaction; and
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6. to approve one or more adjournments of the special meeting, if necessary or appropriate, including adjournments to permit further solicitation of proxies if there are insufficient votes at the time of the special meeting to approve any of proposals 1 through 4.

Proposals 1, 2 and 3 are collectively referred to herein as the Charter Amendment Proposals. Proposals 1, 2 and 4 are collectively referred to herein as the Transaction Proposals.

Q:	What will the Biota stockholders be asked to vote upon?

A: Biota stockholders will not be asked to vote on any of the proposals to be considered and voted upon at the Nabi special meeting. Rather, Biota will hold a separate special meeting of its stockholders, pursuant to Australian corporate law, at which Biota’s stockholders will be asked to consider and vote upon a resolution to approve the Transaction.

Q:	Who is eligible to vote at the special meeting?

A: Holders of Nabi common stock as of the close of business on [******], 2012, the record date for the special meeting, are eligible to vote.

Q: How many votes do Nabi’s stockholders have?

A: Holders of Nabi’s common stock are entitled to cast one vote on each motion properly brought before the special meeting for each share of Nabi common stock that such holder owned at the close of business on the record date.

Q:	What constitutes a quorum for the special meeting?

A: A majority of the outstanding shares of Nabi common stock entitled to vote being present in person or represented by proxy constitutes a quorum for the

special meeting. Abstentions will be counted for purposes of determining the presence of a quorum at the special meeting. Banks, brokers and other nominees that hold their customers’ shares in street name may not vote their customers’ shares on “non-routine” matters without instructions from their customers. As each of the proposals to be voted upon at the special meeting is considered “non-routine,” such organizations do not have discretion to vote on any proposal for which they do not receive instructions from their customers (this is referred to in this context as a “broker non-vote”). As a result, if you fail to provide your broker, bank or other nominee with any instructions regarding how to vote your shares, your shares will not be considered present at the special meeting, will not be counted for purposes of determining the presence of a quorum and will not be voted on any of the proposals. If you provide instructions to your broker, bank or other nominee which indicate how to vote your shares with respect to certain proposals but not with respect to a particular proposal, your shares will be considered present at the special meeting and be counted for purposes of determining the presence of a quorum but will not be voted with respect to that particular proposal.

If a quorum is not present at the meeting, the chairman of the meeting may adjourn the meeting to continue to solicit proxies.

Q: What vote by the Nabi stockholders is required to approve the Charter Amendment Proposals and the proposal to approve the issuance of Nabi common stock to Biota stockholders in the Transaction?

A: Approval of each of the Charter Amendment Proposals requires the affirmative vote of a majority of the shares of Nabi’s common stock outstanding at the close of business on the record date. Approval of the issuance of shares of Nabi common stock to Biota stockholders as contemplated by the Transaction Agreement will require the affirmative vote of a majority of the holders of Nabi’s common stock properly cast on the proposal at the special meeting.
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Q:	Why is my vote important? What happens if I don’t vote?

A: In order to complete the Transaction, Nabi stockholders must approve each of the Transaction Proposals. If you abstain from voting, fail to vote (either in person or by proxy), or fail to provide your broker, bank or other nominee with instructions on how to vote your shares in connection with any Charter Amendment Proposal, it will have the same effect as a vote against that proposal.

Q:	Why am I being asked to cast an advisory (non-binding) vote to approve the executive compensation payable in connection with the Transaction?

A: The SEC adopted rules that require some public companies to seek an advisory (non-binding) vote with respect to certain payments that will be made in transactions such as the Transaction. These rules require us to seek such an advisory vote regarding certain payments to Nabi’s named executive officers under existing arrangements in connection with the Transaction.

Q:	What will happen if the Nabi stockholders do not approve the executive compensation payable in connection with the Transaction?

A: Approval, on an advisory (non-binding) basis, of the compensation payable to certain of Nabi’s executive officers under existing arrangements in connection with the Transaction is not a condition to completion of the Transaction. The vote with respect to such compensation is an advisory vote and will not be binding on Transaction. Nabi is contractually obligated to pay such compensation. Therefore, if the Transaction Proposals are adopted by the stockholders and the Transaction is completed, the compensation payable to Nabi’s named executive officers will still be paid regardless of the outcome of this advisory vote.

Q: Why am I being asked to consider and vote upon a proposal to amend the Nabi certificate of incorporation to effect a reverse stock split of the Nabi common stock?

A: The primary intent of the reverse stock split is to make the price of Nabi common stock more attractive to a broader range of institutional and other investors and to ensure Nabi’s stock price remains in compliance with NASDAQ listing requirements. However, approval of the amendment to the Nabi certificate of incorporation to effect such a reverse stock split is not a condition to completion of the Transaction.

Q: Why am I being asked to consider and vote upon a proposal to approve the issuance of shares of Nabi common stock to Biota stockholders contemplated by the Transaction Agreement?

A: Because Nabi common stock is listed for trading on NASDAQ, issuances of Nabi common stock are subject to the NASDAQ Stock Market Listing Rules. NASDAQ Stock Market Listing Rule 5635 requires stockholder approval for the issuance of Nabi common stock (1) in connection with the acquisition of the stock or assets of another company if the issuance would result in an increase of 20% or more of the total number of shares of Nabi common stock outstanding before any such proposed issuance, or (2) that constitutes a change of control of Nabi. Because both of these events will occur if the Transaction is completed, we are asking you to approve the issuance of Nabi common stock in the Transaction.

Q: How does Nabi’s board of directors recommend that I vote?

A;  Nabi’s board of directors unanimously recommends that you vote “FOR” each of the proposals to be considered and voted upon at the special meeting. 25
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Q:	What do I need to do now?

A: Please read this proxy statement carefully, including its annexes, to consider how the Transaction affects you. After you read this proxy statement, you should complete, sign and date your proxy card and mail it in the enclosed return envelope or submit your proxy over the telephone or over the Internet as soon as possible so that your shares can be voted at the special meeting. If you sign, date and mail your proxy card without indicating how you wish to vote, your vote will be counted as a vote “FOR” each of the proposals being considered and voted upon at the special meeting.

Q: How do I vote?

A: If you are a stockholder of record, you may vote in any of the following ways:

· To vote in person, come to the special meeting and you will be able to vote by ballot. To ensure that your shares are voted at the special meeting, Nabi’s board of directors recommends that you submit a proxy even if you plan to attend the special meeting.

· To vote using the enclosed proxy card, simply complete, sign and date the enclosed proxy card and return it promptly in the enclosed return envelope. If you return your signed proxy card to Nabi before the special meeting, Nabi will vote your shares as you direct.

· To vote by telephone, dial the toll-free telephone number located on the enclosed proxy card using a touch-tone phone and follow the recorded instructions. You will be asked to provide the company number and control number from the enclosed proxy card. Your vote must be received by 11:59 p.m., Eastern Time, on [*****], 2012 to be counted.

· To vote over the Internet, go to the web address located on the enclosed proxy card to complete an electronic proxy card. You will be asked to provide the company number and control number from the enclosed proxy card. Your vote must be received by 11:59 p.m., Eastern Time, on [*****], 2012 to be counted.

If your shares of common stock are held in “street name” by your broker, bank or other nominee, you should have received a voting instruction form with these proxy materials from that organization rather than from Nabi. Your broker, bank or other nominee will vote your shares only if you provide instructions to that organization on how to vote. You should provide your broker, bank or other nominee with instructions regarding how to vote your shares by following the enclosed procedures provided by that organization. Your shares will not be voted with respect to any proposal for which you fail to provide instructions, which will have the same effect as voting against the Charter Amendment Proposals, but which will have no effect on approval of the other proposals.

A control number, located on your proxy card or voting instruction form, is designed to verify your identity and allow you to vote your shares of Nabi common stock, and to confirm that your voting instructions have been properly recorded when voting over the Internet or by telephone.

Q:	What does it mean if I receive more than one set of materials?

A: This means you own shares of Nabi common stock that are registered under different names. For example, you may own some shares directly as a stockholder of record and other shares through a broker or you may own shares through more than one broker, bank or other nominee. In these situations, you will receive multiple sets of proxy materials. You must complete, sign, date and return each of the proxy cards and voting instruction forms that you receive, or vote all of your shares over the telephone or over the Internet in accordance with the instructions above in order to vote all of the shares you own. Each proxy card you receive comes with its own prepaid return envelope and control number(s). If you vote by mail, make sure you return each proxy card in the return envelope that accompanies that proxy card or voting instruction form, and if you vote by telephone or via the Internet, please follow the enclosed instructions and use your control number(s).
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Q:	What happens if I sell my shares of common stock before the special meeting?

A: The record date for stockholders entitled to vote at the special meeting is earlier than the date of the special meeting. If you transfer your shares of Nabi common stock after the record date but before the date of the special meeting, you will retain your right to vote at the special meeting unless special arrangements are made between you and the person to whom you transfer your shares.

Q: May I vote in person?

A: If you are the stockholder of record of shares of common stock, you have the right to vote in person at the special meeting with respect to those shares. If you are the beneficial owner of shares of Nabi common stock, you are invited to attend the special meeting but, since you are not the stockholder of record, you may not vote these shares in person at the special meeting, unless you obtain a document called a “legal proxy” from your broker, bank or other nominee giving you the right to vote the shares at the special meeting. Even if you plan to attend the special meeting as a stockholder of record, we recommend that you also submit your proxy card or voting instructions as described above under “How do I vote?” so that your vote will be counted if you later decide not to attend the special meeting.

Q: How can I change or revoke my vote?

A: You have the right to revoke a proxy, delivered by mail, by telephone, or over the Internet, at any time before it is exercised, by voting again at a later date through any of the methods available to you, by delivering written notice of revocation to our Corporate Secretary by the time the special meeting begins, or by attending the special meeting and voting in person.

Q:	Am I entitled to appraisal rights?

A: No. Under Delaware law, holders of shares of Nabi common stock are not entitled to appraisal rights in connection with the Transaction or any of the matters to be acted on at the special meeting.

Q: Is completion of the Transaction subject to any conditions?

A: Yes. Nabi and Biota are not required to complete the Transaction unless a number of conditions are satisfied or waived, including receipt of the required approvals from the Nabi stockholders and Biota stockholders. See “The Transaction Agreement—Conditions Precedent to the Transaction” beginning on page 108 of this proxy statement for a more complete summary of the conditions that must be satisfied or waived prior to completion of the Transaction.

Q:	Who can help answer my questions?

A: The information provided above in the question-and-answer format is for your convenience only and is merely a summary of some of the information in this proxy statement. You should carefully read the entire proxy statement, including its annexes. If you would like additional copies of this proxy statement, without charge, or if you have questions about the Transaction, including the procedures for voting your shares, you should contact Morrow & Co., LLC, Nabi’s proxy solicitation agent. The address of Morrow & Co., LLC is 470 West Avenue, Stamford, CT 06902 You can call Morrow & Co., LLC at (203) 658-9400 or toll-free at (800) 662-5200.

You may also wish to consult your legal, tax and/or financial advisors with respect to any aspect of the Transaction, the Transaction Agreement or other matters discussed in this proxy statement.g
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RISK FACTORS

You should carefully consider the following risk factors related to the Transaction and the anticipated business of the combined company after the closing of the Transaction, as well as the other information contained in this proxy statement, including the attached annexes, in evaluating whether to approve the Transaction Proposals. If any of the risks described below, or elsewhere in this proxy statement, actually occurs, the business, financial results, financial condition, operating results or stock price of the combined company could be materially adversely affected.

Risks Related to the Transaction

Nabi stockholders will suffer immediate and substantial dilution to their equity and voting interests as a result of the issuance of Nabi common stock to Biota stockholders.

In connection with the Transaction, Nabi will issue approximately 126.0 million shares of common stock, which number will be adjusted depending on the number of shares of Nabi common stock that remain outstanding after completion of the issuer tender offer described under “Repurchase of Shares of Nabi Common Stock; Dividends and Distributions” beginning on page 77 of this proxy statement and the reverse stock split described under “Proposal 3: Amendment to Certificate of Incorporation to Effectuate Reverse Stock Split” beginning on page 131 of this proxy statement. Immediately following the completion of the Transaction, former Biota stockholders will own collectively approximately 74% of the total number of shares of the combined company’s outstanding common stock and existing stockholders of Nabi will own approximately 26% of the outstanding common stock of the combined company. Accordingly, the issuance of Nabi common stock to Biota stockholders will have the effect of reducing the percentage of equity and voting interest held by each of Nabi’s existing stockholders. Consequently, Nabi stockholders as a group will have significantly less influence over the management and policies of the combined company after the Transaction than they currently exercise.

The integration of Biota with Nabi will subject the combined company to liabilities that may exist at Biota.

The integration of Biota with Nabi may pose special risks, including one-time write-offs or restructuring charges, unanticipated costs, and the loss of key employees. There can be no assurance that integration of Nabi and Biota will be accomplished effectively or in a timely manner. In addition, the integration of Biota will subject the combined company to liabilities that may exist at Biota, some of which may be unknown. While Nabi and its advisors have conducted due diligence on the operations of Biota, there can be no guarantee that Nabi is aware of any and all liabilities of Biota. These liabilities, and any additional risks and uncertainties related to the Transaction not currently known to Nabi or that Nabi may currently deem immaterial, could negatively impact the combined company’s future business, financial condition and results of operations.

The price of the combined company’s common stock and the combined company’s results of operations after the Transaction will likely be affected by factors different from those currently affecting the price of Nabi common stock and Nabi’s results of operations.

Biota’s business is different in certain ways from that of Nabi, and the combined company’s results of operations, as well as the price of the combined company’s common stock after the Transaction, may be affected by factors different from those currently affecting Nabi’s results of operations and the price of Nabi common stock. The price of the combined company’s common stock may fluctuate significantly following the Transaction, including as a result of factors over which Nabi and Biota have no control. See “—Risks Related to Biota and the Combined Company” beginning on page 33 of this proxy statement for a discussion of Biota’s business and certain factors to consider in connection with such business, including risk factors for Biota.

Some Biota and Nabi stockholders may not intend to hold shares of the combined company’s common stock received in the Transaction. If a significant number of Biota or Nabi stockholders seek to sell their shares of the combined company’s common stock, this may adversely affect the trading price of the combined company’s common stock following the completion of the Transaction.
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Nabi will incur significant transaction and combination-related costs in connection with the Transaction.

Nabi and Biota expect to incur significant costs associated with the Transaction and combining the operations of the two companies. Nabi’s fees and expenses related to the Transaction include financial advisors’ fees, filing fees, legal and accounting fees, soliciting fees, regulatory fees and mailing costs, some of which will be paid regardless of whether the Transaction is completed. Such fees and expenses will reduce Nabi’s cash on hand and the amount of cash that Nabi may be able to distribute to Nabi stockholders in a form of dividend or return of capital. Furthermore, following the completion of the Transaction, the combined company will incur costs associated with combining the operations of the two companies. However, it is difficult to predict the amount of these costs before the combined company begins the integration process. The combined company may incur additional unanticipated costs as a consequence of difficulties arising from efforts to integrate the companies.

The market price of Nabi common stock may decline as a result of the Transaction.

The market price of the combined company’s common stock may decline as a result of the Transaction if the integration of Biota’s business is unsuccessful, the perceived benefits of the Transaction are not achieved as rapidly or to the extent anticipated by financial analysts or investors, or the effect of the Transaction on the combined company’s financial results after the completion of the Transaction is not consistent with the expectations of financial analysts or investors.

The Transaction Agreement limits Nabi’s ability to pursue alternatives to the Transaction, and in certain instances requires payment of a break fee, which could deter a third party from proposing an alternative transaction to the Transaction.

While the Transaction Agreement is in effect, subject to certain limited exceptions, Nabi is prohibited from soliciting, initiating, encouraging or entering into certain transactions, such as a merger, sale of assets or other business combination, with any third party. See “The Transaction Agreement—Exclusivity; No-Solicitation” beginning on page 122 of this proxy statement for a description of the foregoing limitations. As a result of these limitations, Nabi may lose opportunities to enter into a more favorable transaction than the Transaction.

Moreover, under specified circumstances, Nabi could be required to pay Biota a break fee of A$2 million in connection with the termination of the Transaction Agreement. See “The Transaction Agreement—Break Fee” beginning on page 124 of this proxy statement for a description of Nabi’s obligations in these circumstances. The break fee could deter a third party from proposing an alternative to the Transaction.

The Transaction is subject to conditions to closing that could result in the Transaction being delayed or not completed and the Transaction Agreement can be terminated in certain circumstances, each of which could negatively impact the price of Nabi common stock and its future business and operations.
The Transaction is subject to conditions to closing as set forth in the Transaction Agreement. See “The Transaction Agreement—Conditions Precedent to the Transaction” beginning on page 108 of this proxy statement. In addition, each of Nabi and Biota has the right, in certain circumstances, to terminate the Transaction Agreement. See “The Transaction Agreement—Termination” beginning on page 123 of this proxy statement. If the Transaction Agreement is terminated or any of the conditions to closing are not satisfied and, where permissible, not waived, the Transaction will not be completed. Failure to complete the Transaction or any delay in the completion of the Transaction or any uncertainty about the completion of the Transaction may adversely affect the price of Nabi common stock or have an adverse impact on Nabi’s future business and operations.

If the Transaction is not completed, Nabi’s ongoing business may be adversely affected and, without realizing any of the benefits of having completed the

Transaction, Nabi would be subject to a number of risks, including the following:

· negative reactions from the financial markets and from persons who have or may be considering business dealings with Nabi; 29
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· incurring and paying significant expenses in connection with the Transaction, such as financial advisors’ fees, filing fees, legal and accounting fees, soliciting fees, regulatory fees, mailing costs and other related expenses; and

· paying a break fee of A$2 million if the Transaction Agreement is terminated in certain circumstances or the Transaction is not completed for certain reasons. See “The Transaction Agreement—Break Fee” beginning on page 124 of this proxy statement for further information regarding break fees.

In addition, Nabi could be subject to litigation related to any failure to complete the Transaction or seeking to require Nabi to perform its obligations under the Transaction Agreement.

Certain directors and executive officers of Nabi may have potential conflicts of interest in connection with the Transaction.

The interests of certain of the directors and executive officers of Nabi are different from those of Nabi stockholders generally, and such directors and executive officers of Nabi participate in arrangements that are different from, or in addition to, those of Nabi stockholders. See “The Transaction—Interests of Nabi Executive Officers and Directors in the Transaction” beginning on page 67 of this proxy statement for more information. Nabi stockholders should consider whether these interests may have influenced those directors and executive officers with respect to the Transaction.

As of May 15, 2012, Nabi directors and executive officers collectively beneficially owned approximately 2,722,663 or 6.3% of the shares of Nabi common stock then outstanding.

The application of the purchase method of accounting may adversely affect the market value of Nabi common stock following the Transaction.

In accordance with U.S. GAAP, the Transaction will be accounted for as a “reverse merger” pursuant to which Biota will be considered the acquiror of Nabi. The combined company will account for the Transaction using the purchase method of accounting, which may result in charges to the combined company’s earnings that could adversely affect the market value of the combined company’s common stock following the completion of the Transaction.

Under the purchase method of accounting, the combined company will allocate the total estimated purchase price to the assets acquired and liabilities assumed from Nabi based on their fair values as of the completion date of the Transaction, and record any excess of the purchase price over those fair values as goodwill. For certain tangible and identifiable intangible assets (excluding goodwill), recording their fair values as of the completion date of the Transaction may result in the combined company incurring significant additional depreciation and/or amortization expense that exceed the amounts recorded by Nabi prior to the Transaction. This increased expense will be recorded by the combined company over the useful lives of the underlying assets. In addition, to the extent the value of goodwill or identifiable intangible assets were to become impaired, the combined company may be required to incur charges relating to the impairment of those assets.

If the fair value of assets acquired and liabilities assumed from Nabi exceed the estimated purchase price at the completion date, instead of recording goodwill, the combined company will recognize a gain for such excess on the completion date of the Transaction.

The pro forma financial information is presented for illustrative purposes only and may not be an indication of the combined company’s financial condition or results of operations following the Transaction.

The unaudited condensed pro forma financial information contained in this proxy statement are presented for illustrative purposes only and may not be an indication of the combined company’s financial condition or results of operations following the Transaction for several reasons. For example, the unaudited condensed pro
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forma financial information has been derived from the historical financial statements of Nabi and Biota and certain adjustments and assumptions have been made regarding the combined company after giving effect to the Transaction. The information upon which these adjustments and assumptions have been made is preliminary, and these kinds of adjustments and assumptions are difficult to make with complete accuracy. Moreover, the unaudited condensed pro forma financial information does not reflect all costs that are expected to be incurred by the combined company in connection with the Transaction. For example, the impact of any incremental costs incurred in integrating Nabi and Biota is not reflected in the unaudited condensed pro forma financial information. As a result, the actual financial condition and results of operations of the combined company following the Transaction may not be consistent with, or evident from, the unaudited condensed pro forma financial information. Additionally, the purchase price used in preparing the pro forma financial information is based on the closing price of Biota’s shares as of June 7, 2012, which may be materially different from the closing price of Biota’s shares on the completion date of the Transaction. The assumptions used in preparing the unaudited condensed pro forma financial information may not prove to be accurate, and other factors may affect the combined company’s financial condition or results of operations following the Transaction. The combined company’s stock price may be adversely affected if the actual results of the combined company fall short of the historical results reflected in the unaudited condensed pro forma financial information contained in this proxy statement. See “Unaudited Pro Forma Condensed Consolidated Financial Information” beginning on page 12 of this proxy statement.

Biota’s public filings are subject to Australian disclosure standards, which differ from SEC requirements.

Biota is an Australian issuer that is required to prepare and file its periodic and other filings in accordance with Australian securities laws. As a result, certain of the information about Biota, including any management’s discussion and analysis, that is contained in this proxy statement was prepared in conjunction with Biota’s financial statements that were prepared in accordance with International Financial Reporting Standards (“IFRS”) or Australian GAAP and other Australian disclosure regulations, rather than the requirements that would apply in the U.S. Because Australian disclosure requirements are different from SEC requirements, the information about Biota contained in this proxy statement may not be comparable to similar information available about Nabi or other U.S. issuers.

Following the Transaction, the combined company’s exposure to foreign currency risk will be increased.

Following the completion of the Transaction, the combined company will hold assets, incur liabilities, earn revenues and pay expenses for its Australian operations in Australian dollars. Because the combined company’s financial statements will continue to be presented in U.S. dollars, the combined company will be required to translate assets, liabilities, income and expenses that relate to the combined company’s Australian operations and that are denominated in Australian dollars into U.S. dollars at the then-applicable exchange rates. Consequently, increases and decreases in the value of the U.S. dollar versus the Australian dollar will affect the value of these items in the combined company’s financial statements, even if their underlying value has not changed, and as a result, the combined company’s financial results could be more volatile as a result of the Transaction. Although the combined company may enter into transactions to hedge portions of this foreign currency translation exposure, the combined company may not be able to eliminate this exposure.

Nabi cannot assure you whether, when or in what amounts the combined company will be able to use Nabi’s net operating losses following the Transaction.

Based on current U.S. tax law, as of December 31, 2011, Nabi had approximately $167.2 million of net operating losses (“NOLs”) for U.S. federal income tax purposes. After entering into the Transaction Agreement, the combined company’s ability to utilize these tax attributes to offset future taxable income became subject to significant limitations under Sections 382 and 383 and other provisions of the Internal Revenue Code of 1986, as amended (the “IRC”). Moreover, issuances or sales of the combined company’s common stock following the Transaction (including certain transactions outside of Nabi’s control) could result in an ownership change further limiting the combined company’s ability to utilize the NOLs. Determining whether an ownership change has occurred and the limitations applicable to the NOLs is technical and highly complex. For these and other reasons, Nabi cannot assure you that the combined company will be able to use Nabi’s NOLs after the Transaction in the amounts it projects.
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If the number of Nabi’s authorized shares of common stock is increased as we are proposing and the proposed reverse stock split is implemented, the combined company may be able to issue a significant number of additional shares of common stock in the future. Additional issuances of common stock by the combined company would dilute the combined company stockholders’ ownership interest in the combined company, could reduce some or all of the combined company’s financial measures on a per share basis and could reduce the trading price of the combined company’s common stock.

The combined company may issue equity in the future following the completion of the Transaction in connection with acquisitions, strategic transactions or for other purposes. To the extent the combined company issues additional equity securities, the combined company stockholders’ ownership interest in the company would be diluted. Furthermore, some or all of the combined company’s financial measures on a per share basis could be reduced. In addition, the shares of the combined company’s common stock that the combined company issues may not be subject to resale restrictions and may be freely tradable in the U.S. The market price of the combined company’s common stock could decline if certain large holders of the combined company’s common stock, or recipients of the combined company’s common stock, sell all or a significant portion of their shares of the combined company’s common stock or are perceived by the market as intending to sell these shares other than in an orderly manner.

If the shares of Nabi common stock to be issued in the Transaction are not exempt from the registration requirements of the Securities Act, Nabi must use its best endeavors to register such shares with the SEC, which will cause Nabi to incur significant additional costs and delay the completion of the Transaction.
The shares of Nabi common stock to be issued in the Transaction have not been, and are not expected to be, registered under the U.S. Securities Act of 1933, as amended (the “Securities Act”) or the securities laws of any other jurisdiction. The shares of Nabi common stock to be issued in the Transaction will be issued pursuant to an exemption from the registration requirements provided by Section 3(a)(10) of the Securities Act based on the approval of the Transaction by the Supreme Court of Victoria, Australia. See “The Transaction—Federal Securities Law Consequences; Stock Transfer Restrictions” beginning on page 75 of this proxy statement for more information on the exemption from the registration requirements provided by Section 3(a)(10) of the Securities Act.

In the event that the exemption from the registration requirements provided by Section 3(a)(10) of the Securities Act is not available for any reason, Nabi has agreed in the Transaction Agreement to use its best endeavors (as such term is qualified in the Transaction Agreement) to file a Registration Statement on Form S-4 (or on such other form that may be available to Nabi) in order to register the shares of Nabi common stock to be issued in the Transaction and to use its best endeavors to cause such registration statement to become effective prior to the completion of the Transaction. Preparing, filing and causing effectiveness of such registration statement will result in significant additional costs for Nabi, consisting of additional filing fees, legal and accounting fees, mailing costs and other related expenses, and will delay the completion of the Transaction.

Nabi may not issue CVRs and, even if issued, CVRs may not result in any cash payments to its holders.

Although Nabi currently plans to enter into the CVR Agreement and issue CVRs to Nabi stockholders, there is no assurance that the CVRs will be issued at all or based on the terms currently set forth in the form of the CVR Agreement. See “Repurchase of Shares of Nabi Common Stock; Dividends and Distributions —Contingent Value Rights” on page 77 of this proxy statement for more information on the terms of the CVR Agreement. Nabi currently has not entered into the CVR Agreement and Nabi’s board of directors may determine in its sole discretion not to issue the CVRs based on, among other things, the progress of the remaining investigator-initiated combination clinical trial in the Netherlands for NicVAX® with Pfizer Inc.’s varenicline (Chantix/Champix). Furthermore, if Nabi and Biota agree, the terms of the CVR Agreement as currently contemplated may be changed prior to Nabi entering into the CVR Agreement.
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Even if CVRs are issued, they may not result in any cash payments to its holders. Under the CVR Agreement, the combined company will not have any obligation whatsoever to pursue, engage in, negotiate, enter into or consummate an actual or potential NicVAX Transaction (as such term is defined in the CVR Agreement) or to research, develop or commercialize NicVAX (Nicotine Conjugate Vaccine) or any other product that would trigger a payment to CVR holders. Even if the combined company enters into a NicVAX transaction, holders of CVRs will not receive any cash payments unless certain threshold amount requirements are met.

Risks Related to Biota and the Combined Company

Biota and Nabi each have a history of net losses, and following the Transaction, the combined company may never achieve or maintain profitability.

Biota and Nabi each have a history of significant net losses. Biota’s net losses from continuing operations were approximately A$1.8 million for the three months ended March 31, 2012, A$28.1 million for the twelve months ended June 30, 2011, a profit of A$16.2 million in 2010 and a profit of A$38.2 million in 2009. Nabi’s net income/losses from continuing operations were approximately $1.4 million in net losses for the three months ended March 31, 2012, $7.5 million in net losses for the twelve months ended December 31, 2011, $0.9 million in net income for the twelve months ended December 25, 2010, and $18.7 million in net losses for the twelve months ended December 26, 2009.

Following the Transaction, the combined company may continue to incur significant expenses for the foreseeable future for research and development and regulatory activities and maintaining existing and obtaining additional intellectual property rights. Following the Transaction, the combined company cannot provide you any assurance that it will ever achieve profitability and, even if the combined company achieves profitability, that it will be able to sustain or increase profitability on a quarterly or annual basis.

The continuation of the BARDA contract depends on the ability of the combined company to meet milestones previously agreed with BARDA, on results of certain key clinical trials relating to laninamivir and the combined company’s compliance with certain operating procedures and protocols. The termination or suspension of the BARDA contract could adversely affect the business of the combined company and its ability to further develop and commercialize laninamivir.

Biota was awarded a contract for the late stage development of laninamivir. Under this contract, Biota is entitled to up to $231 million in funding. Biota is relying on this funding to pay for development of laninamivir. BARDA might attempt to terminate or suspend this contract should laninamivir fail to achieve primary end points of key clinical trials or should the combined company otherwise fail to satisfy various objectives or milestones or fail to comply with normal operating procedures and processes approved by BARDA and its audit agency, Defense Contract Audit Agency. There can be no assurance that laninamivir will achieve these end points or that the combined company will comply with these procedures and protocols.

If the BARDA contract were terminated or suspended this would adversely affect the business of the combined company and its ability to further develop and commercialize laninamivir. The combined company may not have access to sufficient resources to continue to fund its development and commercialization of laninamivir.

The BARDA contract can be varied or terminated by the U.S. Federal Government prior to completion, which could result in revenue shortfalls and reduce profitability or cause losses on the BARDA contract.

The BARDA contract is with a U.S. Federal Government agency and contains provisions permitting BARDA to vary the contract or terminate it on short notice, with or without cause. Variation or unexpected termination of this contract could result in significant revenue shortfalls. If revenue shortfalls occur and are not offset by corresponding reductions in expenses, the combined company’s business could be adversely affected. Biota cannot anticipate if, when or to what extent BARDA might vary or terminate its contract with Biota.
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It is the current intention of Biota and Nabi that the combined company will rely upon third parties for all of the manufacturing and most of the distribution of its products.

It is the current intention of Biota and Nabi that the combined company will rely upon third parties to manufacture, distribute and market most of its products.

The combined company’s reliance on third parties for the manufacture of its products creates a dependency that could disrupt the combined company’s research and development, clinical testing, and sales and marketing of its products if the sources of such supply prove to be unreliable or unavailable. If the contracted manufacturing and/or distribution sources become unreliable or unavailable, the combined company and its licensees may not be able to manufacture or market the combined company’s products.

Biota’s collaboration and license agreement with Daiichi Sankyo does not fully address the respective rights and obligations of Biota and Daiichi Sankyo with respect to how laninamivir may be developed and marketed outside of Japan or how the proceeds from any direct sales of laninamivir outside of Japan would be shared. As a result, unless Biota and Daiichi Sankyo come to an agreement disputes between Biota and Daiichi Sankyo could result in litigation or arbitration and could adversely affect the business, results of operations or financial condition of the combined company.

The collaboration and license agreement between Biota and Daiichi Sankyo does not fully address the respective rights and obligations of Biota and Daiichi Sankyo with respect to how laninamivir may be developed and marketed outside of Japan or how the proceeds from any direct sales by Biota or Daiichi Sankyo of laninamivir outside of Japan would be shared. Also, the agreement includes a provision which restricts either Biota or Daiichi Sankyo from developing, commercializing or otherwise handling or dealing with laninamivir in any country (or enter into any license, collaboration or agreement with a third party to do any of the foregoing).

Unless Biota and Daiichi Sankyo come to an agreement with respect to the development and marketing of laninamivir outside of Japan, disputes between Biota and Daiichi Sankyo could result in litigation or arbitration, which can be expensive and time consuming. If any such dispute were to be resolved unfavorably to Biota, the amount of future revenue laninamivir generates could be reduced. This may have a material adverse effect on the business, results of operations or financial condition of the combined company.

If the combined company fails to attract and retain highly qualified personnel, it may be unable to successfully develop new product candidates, manage clinical trials or enter into strategic collaborations.

The combined company’s future success will depend in large part on its ability to attract and retain highly qualified scientific, technical and management personnel, as well as personnel with expertise in preclinical testing, clinical development, regulatory affairs, government relations and strategic partnering. The combined company will face competition for personnel from other companies, universities, public and private research institutions, government entities and other organizations. Competition for qualified personnel in the pharmaceutical field is intense, and there is a limited pool of qualified potential employees to recruit. The combined company may not be able to attract and retain quality personnel on acceptable terms. If the combined company is unsuccessful in its recruitment and retention efforts, its business may be harmed.

The combined company’s clinical trials may not be successful.

Following the Transaction, the combined company will only obtain marketing approval to commercialize a product candidate if it or its licensee can demonstrate to the satisfaction of the U.S. Food and Drug Administration (the “FDA”) or the applicable non-U.S. regulatory authority, in clinical trials, that the product candidate is safe and effective, and otherwise meets the appropriate standards required for approval for a particular indication. Clinical trials are lengthy, complex and extremely expensive processes with uncertain results. A failure of one or more of the combined company’s clinical trials may occur at any stage of testing and may preclude the ability of the combined company or its licensees to submit an application for marketing approval of its product candidate.
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It is the current intention of Biota and Nabi that the combined company will rely on third parties to conduct certain preclinical development activities and clinical trials and those third parties may not perform satisfactorily.

It is the current intention of Biota and Nabi that following the Transaction, the combined company will not conduct in its facilities certain preclinical development activities with respect to its product candidates, such as preclinical studies in animals, nor will it conduct clinical trials for its product candidates itself. It is the current intention of Biota and Nabi that the combined company will rely on, or work in conjunction with, third parties to perform these functions, such as contract research organizations, medical institutions and clinical investigators. The combined company’s reliance on these third parties for preclinical and clinical development studies may reduce its control over these activities. The combined company will remain responsible for ensuring that the preclinical development activities and clinical trials with respect to each of its product candidates is conducted in accordance with the applicable U.S. federal and state laws and foreign regulations, general investigational plans and protocols. However, other than contracts between these third parties and the combined company or its licensees, it has no direct control over these researchers or contractors, as they will not be employees of the combined company. Moreover, the regulatory authorities will require the combined company to comply with standards, commonly referred to as Good Laboratory Practices and Good Clinical Practices for conducting, recording and reporting the results of its preclinical development and clinical trials, respectively, to assure that data and reported results are credible and accurate and that the rights, safety and confidentiality of trial participants are protected. The combined company’s reliance on third parties that it will not control, including its licensees, will not relieve the combined company of these responsibilities and requirements. Furthermore, these third parties may have relationships with other entities, some of which may be the combined company’s competitors. If these third parties do not successfully carry out their contractual duties, meet expected deadlines or conduct the combined company’s preclinical development activities or clinical trials in accordance with regulatory requirements or the stated protocols of the combined company or its licensees, the combined company or its licensees may not be able to obtain, or may be delayed in obtaining, marketing approvals for its product candidates and may not be able to, or may be delayed in its efforts to successfully commercialize its product candidates. These third parties may be warned, suspended or otherwise sanctioned by the FDA or other government or regulatory authorities for failing to meet the applicable requirements imposed on such third parties. As a result, the third parties may not be able to fulfill their contractual obligations, and the results obtained from the preclinical and clinical research using their services may not be accepted by the regulatory authorities to support the marketing approval of the combined company’s product candidates. If the third parties or their employees become debarred by the regulatory authorities, the combined company and its licensees will not be able to use the research data derived from their services to support the marketing approval of the combined company’s product candidates. Finally, these third parties may be bought by other entities, change their business plans or strategies or they may go out of business, thereby preventing them from meeting their contractual obligations to the combined company and its licensees.

It is the current intention of Biota and Nabi that the combined company will rely on pharmaceutical companies with whom they partner to pay the majority of the costs associated with obtaining regulatory approval for, and manufacturing and marketing of, most of its existing products and future product candidates. If the combined company is unable to obtain agreements with strategic partners to fund these costs, it will have to fund such costs itself or it may not be able to continue its development of these product candidates.

It is the current intention of Biota and Nabi that the combined company will continue to rely on significant collaborative relationships with major pharmaceutical companies for the advanced development, regulatory approval, sales and marketing of its products. There are existing relationships with GSK for Relenza™ and Daiichi Sankyo for laninamivir (marketed as Inavir® in Japan). As the combined company continues to advance its product candidates following the Transaction, Biota and Nabi currently intend that the combined company will either license product candidates to, or partner with, one or more major pharmaceutical companies at some point in their product development. If the combined company is able to do so, it is the current intention of Biota
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and Nabi for these licensees or partners to pay the majority of the costs associated with any remaining development work, regulatory submissions, clinical trials and the manufacturing and marketing of its product candidates. If the combined company is unable to license its future product candidates or otherwise partner with third parties, the combined company will have to fund the costs of its development itself.

Following the Transaction, the combined company’s dependence on collaborative arrangements with third parties would subject it to a number of risks. These collaborative arrangements may not be on terms favorable to the combined company. Agreements with collaborative partners typically allow partners significant discretion in electing whether or not to pursue any of the planned activities. The combined company will not be able to control the amount and timing of resources its collaborative partners may devote to products based on the collaboration, and the combined company’s partners may choose to pursue alternative products. The combined company’s partners may not perform their obligations as expected. Business combinations or significant changes in a collaborative partner’s business strategy may adversely affect a partner’s willingness or ability to complete its obligations under the arrangement. Moreover, the combined company could become involved in disputes with its partners, which could lead to delays or termination of the collaborations and time-consuming and expensive litigation or arbitration. Even if the combined company fulfills its obligations under a collaborative agreement, its partner may be able to terminate the agreement under certain circumstances. If any collaborative partner were to terminate or breach the combined company’s agreement with it, or otherwise fail to complete its obligations in a timely manner, the combined company’s chance of successfully commercializing its product candidates would be materially and adversely affected.

Preclinical results may not be indicative of clinical results. In addition, clinical results may not be sufficient to obtain marketing approvals necessary for marketing its product candidates, including approval by regulatory authorities.

The combined company has a number of product candidates that are at an early stage of development. The combined company may not be able to progress its product candidates that are undergoing preclinical testing into clinical trials. Success in preclinical testing and early clinical trials does not ensure that later clinical trials will be successful, and favorable initial results from a clinical trial do not necessarily predict outcomes in subsequent clinical trials. The indications of use for which the combined company will pursue development may have clinical effectiveness endpoints that have not previously been reviewed or validated by regulatory authorities, which may complicate or delay the combined company’s effort to ultimately obtain marketing approval. The combined company cannot therefore guarantee that the clinical trials of its product candidates will ultimately be successful.

The combined company and its licensees may not successfully design or implement clinical trials required for marketing approval of the combined company’s product candidates. The combined company might not be able to demonstrate that its product candidates meet the appropriate standards for marketing approval.

Regulatory authorities may impose requirements on the combined company’s clinical trials that are difficult to comply with, which could harm the business of the combined company.

The requirements that regulatory authorities may impose on clinical trials for product candidates of the combined company are uncertain. As a result, the combined company cannot guarantee that it or its licensees will be able to comply with such requirements. For example, regulatory authorities may require endpoints in the combined company’s late-stage clinical trials that are different from or in addition to the endpoints in its early-stage clinical trials or the endpoints which the combined company or its licensees may propose. The endpoints or other study elements, including sample size, required by regulatory authorities may make it less likely that the combined company’s Phase III clinical trials are successful or may delay or increase the cost of completing the clinical trials. If the combined company or its licensees are unable to comply with the requirements of regulatory authorities, the combined company and its licensees will not be able to obtain marketing approval for product candidates and the business of the combined company will suffer.
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If the combined company or its licensees are not able to conduct clinical trials properly and on schedule, marketing approval by regulatory authorities may be delayed or denied.

Clinical trials of the product candidates by the combined company or its licensees may be delayed or terminated for many reasons, including, but not limited to, if:

· regulatory authorities do not grant permission to proceed or places the trial on clinical hold;

· subjects do not enroll or remain in the clinical trials at the expected rate;

· the incidence of infectious viruses targeted by the product candidate is low or fluctuates during the clinical trial;

· a third party fails to manufacture the necessary amounts of product candidate;

· a third party fails to manufacture product candidate in a timely manner;

· a third party manufacturing facility is ordered by a government or regulatory authority to temporarily or permanently shut down due to violations of current GMP or other applicable requirements, or infections or cross-contaminations of product candidates in the manufacturing process;

· subjects experience an unacceptable rate or severity of adverse side effects;

· reports from preclinical or clinical testing on similar technologies and products raise safety and/or efficacy concerns;

· third party clinical investigators lose their license or permits necessary to perform the clinical trials of the combined company or its licensee, do not perform clinical trials on the anticipated schedule or consistent with the clinical trial protocol, Good Clinical Practice and regulatory requirements, or other third parties do not perform data collection and analysis in a timely or accurate manner;

· inspections of clinical trial sites by regulatory authorities or Institutional Review Boards (“IRBs”) find regulatory violations that require the combined company or its licensee to undertake corrective action, suspend or terminate one or more sites, or prohibit the combined company or its licensee from using some or all of the data in support of the marketing applications for such product candidate; and

· third party contractors become debarred or suspended or otherwise penalized by regulatory or other government authorities for violations of regulatory requirements, in which case the combined company or its licensee may need to find a substitute contractor, and the combined company or its licensee may not be able to use some or any of the data produced by such contractors in support of the marketing applications for such product candidates; or one or more IRBs or the combined company’s Data Safety Monitoring Board (“DSMB”), refuses to approve, suspends or terminates the clinical trial at an investigational site, precludes enrollment of additional subjects, or withdraws its approval of the clinical trial.

If the combined company or its licensees are unable to conduct clinical trials in a proper or timely manner, the regulatory authorities may delay or deny marketing approval.

As the combined company loses patent protection on its marketed products, it may have a material adverse effect on the combined company’s business.

Following the Transaction, the combined company will rely on certain patents to provide it and its licensees with exclusive rights for certain of the combined company’s products. When all patents underlying a license expire, the combined company’s revenue from that license may cease, and there can be no assurance that the
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combined company will be able to replace it with revenue from new or existing licenses. The primary patents on Relenza™ will expire in December 2014 in the U.S., May 2015 in Australia and major countries of the European Union, and July 2019 in Japan.

The combined company’s patents and proprietary rights may not provide sufficient protection, and patents of other companies could prevent the combined company or its licensees from developing and marketing the combined company’s products.

The patent positions of pharmaceutical firms generally are highly uncertain and involve complex legal and factual questions. The ultimate degree of patent protection that will be afforded to pharmaceutical and biotechnology products and processes in the U.S. and in other important markets remains uncertain and is dependent upon the scope of protection decided upon by the patent offices, courts and lawmakers in these countries. There can be no assurance that existing patent applications will result in issued patents, that the combined company will be able to obtain additional licenses to patents of others or that it will be able to develop additional patentable technology of its own. The combined company cannot be certain that it was the first creator of inventions covered by its patents or pending patent applications or that it was the first to file patent applications for such inventions. There can be no assurance that any patents issued to the combined company will provide the combined company or its licensees with competitive advantages or will not be challenged by others. Furthermore, there can be no assurance that others will not independently develop similar products, or, if patents are issued to the combined company, others may design their patents around such patents.

A number of pharmaceutical companies, biotechnology companies, universities and research institutions may have filed patents or patent applications or received patents relating to products or processes competitive with or similar to those of the combined company. Some of these applications or patents may compete with the applications of the combined company or conflict in certain respects with claims made under applications of the combined company. Such a conflict could result in a significant reduction of the coverage of the combined company’s patents, if issued. In addition, if patents that contain competitive or conflicting claims are issued to others and such claims are ultimately determined to be valid, the combined company or its licensees may be required to obtain licenses to these patents or to develop or obtain alternative technology. See “Information About the Companies—Biota Holdings Limited—Patents and Proprietary Rights.”

If any license is required, there can be no assurance that the combined company would be able to obtain any such license on commercially favorable terms, if at all. The failure of the combined company to obtain a license to any technology that it may require in order to commercialize its products could have a material adverse effect on the future business, financial condition and results of operations of the combined company.

Litigation may be necessary to enforce any patents issued to the combined company or to determine the scope or validity of third party proprietary rights or to defend against any claims that the combined company’s products infringe on third party proprietary rights. Patent litigation is expensive and time consuming and could result in substantial cost to the combined company or its licensees. The costs of patent litigation and the ability of the combined company to prevail in such litigation could have a material adverse effect on its future business, financial condition and results of operations.

It is also the current intention of Biota and Nabi that the combined company will rely on secrecy to protect its technology, especially where patent protection is not believed to be appropriate or obtainable. It is also intended that the combined company will maintain strict controls and procedures regarding access to and use of its proprietary technology and processes. However, there can be no assurance that these controls or procedures will not be violated, that the combined company would have adequate remedies for any violation, or that trade secrets of the combined company will not otherwise become known or be independently discovered by competitors.
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The combined company or its licensees may be subject to costly and damaging product liability and other claims in connection with the development and commercialization of the combined company’s products.

Pharmaceutical and biotechnology companies may be subject to litigation, including class action lawsuits, and governmental and administrative investigations and proceedings, including with respect to product pricing and marketing practices. There can be no assurance that lawsuits will not be filed against the combined company or its licensees, or that either will be successful in the defense of these lawsuits. Defense of suits can be expensive and time consuming, regardless of the outcome, and an adverse result in one or more suits could have a material adverse effect on the combined company’s future business, financial condition and results of operations. In recent years, coverage and availability of cost-effective product liability insurance has decreased, so the combined company or its licensees may be unable to maintain sufficient coverage for product liabilities that may arise.

Adverse market and economic conditions may exacerbate certain risks affecting the combined company’s business.

Sales of the combined company’s products are dependent on government purchases and on reimbursement from government health administration authorities, private health insurers, distribution partners and other organizations. These organizations may be unable to satisfy their reimbursement obligations or may delay payment due to deteriorating global economic conditions, uncertainty about the direction and relative strengths of their economies, volatility in the credit and financial markets, and other disruptions due to natural disasters, political instability or otherwise. These adverse market and economic conditions also may cause governmental health authorities to reduce the extent of reimbursements and private insurers to increase their scrutiny of claims. A reduction in the availability or extent of reimbursement could reduce product sales and revenue of the combined company, or result in additional allowances or significant bad debts, which may adversely affect the results of operations of the combined company.

The combined company will earn royalties on sales by licensees of influenza drugs. Sales of influenza drugs are seasonal and cyclical in nature and are often dependent on the severity and resistance profile of the circulating influenza viruses. In addition governments may purchase large quantities of influenza antiviral drugs for stockpiling purposes. It is impossible to accurately predict future revenue.

The combined company faces significant competition.

The combined company faces significant competition from large pharmaceutical and biotechnology companies, many of whom have substantially greater resources. Zanamivir and laninamivir compete with oseltamivir (Tamiflu®), an anti-influenza drug that is sold by F. Hoffmann-La Roche Ltd and associated companies.

In addition, a number of companies are pursuing the development of technologies which are competitive with the combined company’s existing products and research programs. These companies include specialized pharmaceutical firms and large pharmaceutical companies acting either independently or together with other pharmaceutical companies.

If significant safety issues arise for the combined company’s marketed products, the combined company’s future royalty revenue may be reduced, which would adversely affect its results of operations.

The data supporting the marketing approvals for the combined company’s marketed products and forming the basis for the safety warnings in the product labels of such products were obtained in controlled clinical trials of limited duration and, in some cases, from post-approval use. As the combined company’s marketed products may be used over longer periods of time by many patients with underlying health problems, taking numerous other medicines, the combined company expects to continue to find new issues such as safety, resistance or drug interaction issues, which may require the combined company’s licensees to provide additional warnings or
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contraindications on their labels or narrow the approved indications, each of which could reduce the market acceptance of these products.

If serious safety, resistance or drug interaction issues arise with the combined company’s marketed products, sales of these products could be limited or halted by the combined company or its licensees or by regulatory authorities and the results of operations of the combined company would be adversely affected.

The future royalty revenue of the combined company depends on compliance with regulatory requirements and comparable international regulations. Failure to obtain broad approvals on a timely basis or to maintain compliance could delay or halt commercialization of the combined company’s products and reduce the royalty revenue receivable by the combined company.

The product candidates being developed by the combined company or its licensees must be approved for marketing and sale by regulatory authorities and, once approved, are subject to extensive regulation by these regulatory authorities. The combined company will progress the clinical trials of laninamivir planned by Biota. The combined company currently anticipates that it will file for marketing approval of laninamivir with the FDA in 2016. This product may fail to receive such marketing approvals on a timely basis, or at all.

On September 27, 2007, President Bush signed into law the Food and Drug Administration Amendments Act of 2007, which significantly expanded the

FDA’s authority, including, among other things, to:

· require sponsors of marketed products to conduct post-approval clinical studies to assess a known serious risk, signals of serious risk or to identify an unexpected serious risk;

· mandate labeling changes to products, at any point in a product’s lifecycle, based on new safety information; and

· require sponsors to implement a Risk Evaluation and Mitigation Strategy for a product which could include a medication guide, patient package insert, a communication plan to healthcare providers or other elements as the FDA deems are necessary to assure safe use of the drug, which could include imposing certain restrictions on the distribution or use of a product.

Failure to comply with these or other requirements, if imposed on a sponsor by the FDA, could result in significant civil monetary penalties and the combined company’s operating results may be adversely affected.

Expenses associated with clinical trials may cause the combined company’s earnings to fluctuate, which could adversely affect its stock price.

The clinical trials required for regulatory approval of the combined company’s product candidates, as well as clinical trials required to be conducted after approval, are expensive. It is difficult to accurately predict or control the amount or timing of these expenses from quarter to quarter and regulatory authorities may require more clinical testing than originally anticipated. Uneven and unexpected spending on these programs may cause the combined company’s operating results to fluctuate from quarter to quarter, and the combined company’s stock price may decline.

Some of the combined company’s operating expenses will increase as a result of operating as a public company, and the combined company’s management may be required to devote substantial time to complying with U.S. public company regulations.

The Sarbanes-Oxley Act of 2002 (“SOX”), the recently enacted Dodd-Frank Wall Street Reform and Consumer Protection Act, as well as rules subsequently implemented by the SEC and NASDAQ, have imposed increased regulation and disclosure and have required enhanced corporate governance practices of U.S. public companies. The combined company’s efforts to comply with evolving laws, regulations and standards in this
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regard are likely to result in increased administrative expenses and a diversion of management’s time and attention from revenue-generating activities to compliance activities. Even acknowledging that Biota will give up its ASX listing, these changes may require a significant commitment of additional resources. The combined company may not be successful in implementing these requirements, and implementing them could materially adversely affect its business, results of operations and financial condition. If the combined company does not implement such requirements in a timely manner or with adequate compliance, it might be subject to sanctions or investigation by regulatory authorities, such as the SEC or NASDAQ. Any such action could harm the combined company’s reputation and the confidence of investors and customers in the combined company and could materially adversely affect its business and cause its share price to fall.

Failure to establish and maintain adequate internal controls in accordance with the Sarbanes-Oxley Act of 2002 and other regulations could have a material adverse effect on the combined company’s business and stock price.

As a U.S. public company, the combined company will be required to establish and maintain an adequate internal control structure and procedures for financial reporting and to assess the effectiveness of its internal control procedures in order to satisfy the requirements of SOX. In addition, for the first time, in fiscal 2012, the combined company’s independent registered public accounting firm will be required to issue a report that addresses the effectiveness of its internal controls over financial reporting. During the course of assessing the combined company’s internal controls, the combined company or its independent registered public accounting firm may identify deficiencies that the combined company may not be able to remediate in time to meet its deadline for compliance with SOX. Establishing, maintaining and assessing the effectiveness of the combined company’s internal controls can divert its management’s attention from other matters that are important to the operation of its business. The combined company also expects regulations to continue to increase its legal and financial compliance costs, to make it more difficult to attract and retain qualified officers and members of its Board of Directors, particularly to serve on its audit committee, and to make some activities more difficult, time consuming and costly. The combined company may not be able to conclude on an ongoing basis that it has effective internal controls over financial reporting, or its independent registered public accounting firm may not be able or willing to issue an unqualified report on the effectiveness of its internal controls over financial reporting. If the combined company or its independent registered public accounting firm conclude that its internal controls over financial reporting are not effective, the combined company cannot be certain as to the timing of remediation actions or their effect on its operations because there is presently no precedent available by which to measure compliance adequacy.

If the combined company is unable to conclude that it has effective internal controls over financial reporting, its independent auditors may be unable to provide it with an unqualified report on the effectiveness of the combined company’s internal controls over financial reporting or it may be required to restate its financial statements or fail to meet its public reporting obligations. As a result, investors could lose confidence in the combined company’s reported financial information, which could have a negative effect on the trading price of its stock.

The trading price of the combined company’s shares of common stock may fluctuate significantly.

The price of the combined company’s shares of common stock may be volatile, which means that it could decline substantially within a short period of time. The trading price of the shares may fluctuate, and investors may experience a decrease in the value of the shares that they hold, sometimes regardless of the combined company’s operating performance or prospects. The trading price of the combined company’s common stock could fluctuate significantly for many reasons, including the following:

· large quarterly and even yearly variations in operating results since the market for Relenza™ and Inavir® is likely to continue to be volatile, unpredictable and difficult to forecast because influenza outbreaks are highly variable in terms of severity, frequency and morbidity, and because government stockpiling decisions can change over time;
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· future announcements concerning the combined company’s business and that of its competitors including in particular, the progress of the combined company’s development of laninamivir pursuant to the BARDA contract and the development programs for the other product candidates;

· regulatory developments, enforcement actions bearing on advertising, marketing or sales of Relenza™, Inavir® or pipeline products;

· introduction of new products or changes in product pricing policies by the combined company or its competitors;

· fluctuations of investor interest in the NI product sector; and

· fluctuations in the economy, world political events or general market conditions.
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CAUTIONARY STATEMENT REGARDING

FORWARD-LOOKING STATEMENTS

This proxy statement contains forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995, including under the headings “Summary,” “Risk Factors,” “The Transaction,” “Information About the Companies—Biota Holdings Limited,” “Information About the Companies— Biota Management’s Discussion and Analysis of Financial Condition and Results of Operations,” and elsewhere in this proxy statement. Statements in this proxy statement that are not historical facts are “forward-looking statements.” These statements involve known and unknown risks, uncertainties and other factors that may cause the actual results, financial position, levels of activity, performance or achievements of Nabi, Biota or the combined company to be materially different from any future results, financial position, levels of activity, performance or achievements expressed or implied by such forward-looking statements. In some cases, you can identify these statements by forward-looking words such as “anticipate,” “believe,” “could,” “estimate,” “expect,” “intend,” “may,” “plan,” “potential,” “should,” “will” and “would” or similar words. You should read statements that contain these words carefully because they discuss the companies’ future expectations, contain projections of the companies’ future results of operations or of the companies’ financial positions, or state other forward-looking information. Nabi believes that it is important to communicate this information to Nabi’s investors. However, there may be events in the future that Nabi and Biota are not able to control or predict accurately. The risks described under “Risk Factors” in this proxy statement and in Nabi’s filings with the SEC as well as any cautionary language in this proxy statement, provide examples of risks, uncertainties and events that may cause the companies’ actual results to differ materially from the expectations that Nabi or Biota describe in the forward-looking statements. These risks, uncertainties and events include, but are not limited to:

· the occurrence of any event, change or other circumstances that could give rise to the termination of the Transaction Agreement, including a termination under circumstances that could require Nabi to pay a break fee;

· the inability to complete the Transaction due to the failure of either party to obtain stockholder approval or the failure to satisfy other conditions to completion of the Transaction, including required regulatory approvals;

· the failure of the Transaction to close for any other reason;

· the outcome of legal proceedings, if any, instituted against Nabi and/or others relating to the Transaction Agreement;

· diversion of management’s attention from ongoing business concerns;

· the effect of the announcement of the Transaction on our business relationships, operating results and business generally;

· the amount of the costs, fees, expenses and charges related to the Transaction;

· changes in regulation and the regulatory environment;

· competition in the markets in which the companies operate;

· the ability of the companies to raise capital in the future; and

· effects of natural catastrophes, terrorism and other interruptions to the business of the companies.

You should be aware that the occurrence of the events described in these risk factors and elsewhere in this proxy statement could have a material adverse effect on the business, results of operations and financial position of the companies. You should carefully consider the cautionary statements contained or referred to in this section in connection with any subsequent written or oral forward-looking statements that may be issued by Nabi or persons acting on Nabi’s behalf.
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Nabi and Biota cannot guarantee future results, levels of activity, performance or achievements. You should not place undue reliance on the forward-looking statements included in this proxy statement, which apply only as of the date of this proxy statement. Except as required by applicable law, we are under no obligation (and expressly disclaim any such obligation) to publicly release any revision or update to any forward-looking statement contained herein to reflect any future events or occurrences.
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THE SPECIAL MEETING

Date, Time and Place

The special meeting will take place at [*****] a.m., local time, on [*****], 2012, at [*****].

Purpose

At the special meeting, the holders of Nabi’s common stock, par value $0.10 per share, will be asked to consider and vote upon the following six proposals:

1. to approve an amendment to the Nabi certificate of incorporation to increase the authorized shares of Nabi common stock from 125,000,000 shares to 200,000,000 shares;

2. to approve an amendment to the Nabi certificate of incorporation to change the name of Nabi from “Nabi Biopharmaceuticals” to “Biota Pharmaceuticals, Inc.”;

3. to approve an amendment to the Nabi certificate of incorporation to effect a reverse stock split of Nabi common stock at any time prior to December 31, 2012 at a ratio ranging from four-to-one to eight-to-one, as determined by Nabi’s board of directors in its sole discretion;

4. to approve the issuance of shares of Nabi common stock to Biota stockholders contemplated by the Transaction Agreement;

5. to approve, on an advisory (non-binding) basis, the compensation payable to certain executive officers of Nabi under existing arrangements in connection with the Transaction; and

6. to approve one or more adjournments of the special meeting, if necessary or appropriate, including adjournments to permit further solicitation of proxies if there are insufficient votes at the time of the special meeting to approve any of proposals 1 through 4.

Board Recommendation

After determining that it is advisable and in the best interests of Nabi and its stockholders to consummate the Transaction as contemplated by the Transaction Agreement, Nabi’s board of directors unanimously authorized, approved, and declared advisable each amendment to the Nabi certificate of incorporation and the issuance of shares of Nabi common stock. Accordingly, Nabi’s board of directors unanimously recommends that Nabi’s stockholders vote “FOR” each of the foregoing proposals.

The effectiveness of proposals 1 through 4 is conditioned upon the approval of each proposal, except that failure to approve proposal 3 will not affect the implementation of proposals 1, 2 or 4. The Nabi stockholders can cast separate votes on each proposal. The proposal to approve the compensation payable to executive officers of Nabi in connection with the Transaction is subject to a vote by Nabi’s stockholders separate from each of the votes on proposals 1 through 4, and approval of the executive compensation is not a condition to completion of the Transaction.

There are certain risks associated with the Transaction. See “Risk Factors” beginning on page 28 of this proxy statement for more information regarding such risks. Nabi stockholders should carefully read this proxy statement in its entirety for more detailed information concerning the Transaction. In particular, Nabi stockholders are directed to the Transaction Agreement, which is attached as Annex A to this proxy statement.

Record Date; Outstanding Shares; Shares Entitled to Vote

Nabi’s board of directors has fixed the close of business on [*****], 2012 as the record date for determination of stockholders entitled to notice of, and to vote at, the special meeting. Only stockholders of
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record of shares of Nabi common stock as of the close of business on the record date will receive notice of, and be entitled to vote at, the special meeting and any adjournments, postponements or continuations of the special meeting.

As of the close of business on the record date for the special meeting, there were [*****] shares of Nabi common stock outstanding and held by approximately [*****] holders of record. Each stockholder is entitled to one vote at the special meeting for each share of Nabi common stock held by that stockholder at the close of business on the record date. Nabi’s common stock is the only security the holders of which are entitled to notice of, and to vote at, the special meeting.

If you own shares that are registered in the name of someone else, such as a broker, bank or other nominee, you need to direct that organization to vote those shares or obtain an authorization from them and vote the shares yourself at the meeting.

Quorum

The holders of issued and outstanding shares of Nabi common stock which represent a majority of the votes entitled to be cast at the special meeting, present in person or represented by proxy, will constitute a quorum for the transaction of business at the special meeting. A quorum must be present in order for the votes on the Charter Amendment Proposals, the proposal to approve the issuance of Nabi common stock to Biota stockholders pursuant to the Transaction Agreement, and the other proposals to be taken. It is important that Nabi stockholders vote promptly so that their shares are counted toward the quorum.

Abstentions will be counted for purposes of determining the presence of a quorum at the special meeting. Banks, brokers and other nominees that hold their customers’ shares in street name may not vote their customers’ shares on “non-routine” matters without instructions from their customers. As each of the proposals to be voted upon at the special meeting is considered “non-routine,” such organizations do not have discretion to vote on any proposal for which they do not receive instructions from their customers (this is referred to in this context as a “broker non-vote”). As a result, if you fail to provide your broker, bank or other nominee with any instructions regarding how to vote your shares, your shares will not be considered present at the special meeting, will not be counted for purposes of determining the presence of a quorum and will not be voted on any of the proposals. If you provide instructions to your broker, bank or other nominee which indicate how to vote your shares with respect to certain proposals but not with respect to a particular proposal, your shares will be considered present at the special meeting and be counted for purposes of determining the presence of a quorum but will not be voted with respect to that particular proposal.

Nabi may seek to adjourn the special meeting if a quorum is not present at the meeting.
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Security Ownership of Certain Beneficial Owners and Management of Nabi Stock

The following table sets forth information as of May 15, 2012 as to the Nabi common stock beneficially owned by (i) all directors, (ii) each named executive officer, (iii) current directors and executive officers of Nabi as a group, and (iv) each person who is known to Nabi to be the beneficial owner of more than 5% of the Nabi common stock. Unless otherwise noted, this information has been provided by the persons named in the table.

	
	
	Amount of Beneficial
	Percentage
	

	
	
	Ownership (1)
	(2)
	
	

	
	Directors
	
	
	
	
	

	
	Jason M. Aryeh
	249,183(3)
	*
	

	
	David L. Castaldi
	189,389(4)
	*
	

	
	Geoffrey F. Cox, Ph.D.
	239,679(5)
	*
	

	
	Peter Davis
	132,630(6)
	*
	

	
	Richard A. Harvey, Jr.
	164,996(7)
	*
	

	
	
	
	
	
	
	

	
	Named Executive Officers
	
	
	
	
	

	
	Raafat E.F. Fahim, Ph.D.
	1,070,328(8)
	2.5%
	

	
	Paul D. Kessler, M.D.
	481,241(9)
	1.1%
	

	
	Matthew W. Kalnik, Ph.D.
	190,050(10)
	*
	

	
	
	
	
	
	
	

	
	Current Directors and Executive Officers as a group (8 persons)
	2,717,496(11)
	6.3%
	

	5% Beneficial Owners
	
	
	
	
	

	
	Renaissance Technologies LLC and Renaissance Technologies Holding
	2,772,843(12)
	6.5%
	

	
	Corporation
	
	
	
	
	

	
	300 Third Avenue
	
	
	
	
	

	
	New York, NY 10022
	
	
	
	
	

	
	The Vanguard Group, Inc.
	2,308,413(13)
	5.4%
	

	
	100 Vanguard Avenue
	
	
	
	
	

	
	Malvern, PA 19355
	2,377,972(14)
	
	
	

	
	BlackRock, Inc.
	
	5.5%
	

	
	40 East 52nd Street
	
	
	
	
	

	
	New York, NY 10022
	
	
	
	
	

	
	The Mangrove Partners Fund, L.P.
	2,421,322
	5.65%
	

	
	10 East 53rd Street
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31st Floor

New York, NY 10022
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· Less than 1%

(1) Unless otherwise noted, the nature of beneficial ownership consists of sole voting and investment power. No director or named executive officer has pledged any of his or her Nabi common stock as security.

(2) Based on 42,877,226 shares of Nabi common stock outstanding as of May 15, 2012.

(3) Consists of (i) 131,183 shares beneficially owned by Jason Aryeh through his relationship with JALAA Equities, LP and JLV Investments, LP (the Aryeh Entities); and (ii) 118,000 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on July 14, 2012. Mr. Aryeh disclaims beneficial ownership of all securities beneficially owned by the Aryeh Entities, except to the extent of any indirect pecuniary interest he may have therein.

(4) Consists of (i) 49,189 shares of Nabi common stock owned by Mr. Castaldi; (ii) 6,200 shares of Nabi common stock owned by Mr. Castaldi’s wife and daughters; and (iii) 134,000 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on July 14, 2012.
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(5) Consists of (i) 25,679 shares of Nabi common stock owned directly by Dr. Cox and (ii) 214,000 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on July 14, 2012.

(6) Consists of (i) 14,630 shares of Nabi common stock owned by the Davis Family Trust dated August 29, 1996, of which Mr. Davis is a Trustee; and

(ii) 118,000 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on July 14, 2012.

(7) Consists of (i) 30,996 shares of Nabi common stock owned by jointly by Mr. Harvey and his wife; and (ii) 134,000 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on July 14, 2012.

(8) Consists of (i) 298,724 shares of Nabi common stock owned by Dr. Fahim; (ii) 1,000 shares held jointly with Dr. Fahim’s spouse; (iii) 73,750 shares of restricted Nabi common stock which are subject to future vesting but which may be voted; and (iv) 696,854 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on July 14, 2012.

(9) Consists of (i) 37,628 shares of Nabi common stock owned by Dr. Kessler; (ii) 52,500 shares of restricted Nabi common stock which are subject to future vesting but which may be voted; and (iii) 376,113 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on July 14, 2012.

(10) Consists of (i) 28,925 shares of Nabi common stock owned by Dr. Kalnik; (ii) 39,000 shares of restricted Nabi common stock which are subject to future vesting but which may be voted; and (iii) 122,125 shares of Nabi common stock that may be acquired under stock options that are presently exercisable or will be exercisable on July 14, 2012.

(11) See notes 3 through 10.

(12) The information in the table and this note is derived from a Schedule 13G/A filed with the SEC on February 13, 2012 by Renaissance Technologies LLC and Renaissance Technologies Holding Corporation. Renaissance Technologies LLC and Renaissance Technologies Holding Corporation each have (i) sole power to vote or to direct the vote of 2,331,237 shares of common stock; (ii) sole power to dispose or to direct the disposition of 2,419,772 shares of common stock; and (iii) shared power to dispose of or direct the disposition of 353,071 shares of common stock.

(13) The information in the table and this note is derived from a Schedule 13G/A filed with the SEC on February 06, 2012 by The Vanguard Group, Inc., which has (i) sole power to vote or direct the vote of 61,529 shares of common stock; (ii) sole power to dispose or director the disposition of 2,246,884 shares of common stock; and (iii) shared power to dispose or direct the disposition of 61,529 shares of common stock.

(14) The information in the table and this note is derived from a Schedule 13G/A filed with the SEC on February 13, 2012 by BlackRock, Inc., which has

(i) sole power to vote or to direct the vote; and (ii) sole power to dispose or to direct the disposition of 2,377,972 shares of common stock.

(15) The information in the table and this note is derived from a Schedule 13G filed with the SEC on May 2, 2012 by The Mangrove Partners Fund, L.P., Mangrove Partners, Mangrove Capital, Nathaniel August, who collectively have (i) shared power to vote or to direct the vote of 2,421,322 shares of common stock; and (ii) shared power to dispose of or direct the disposition of 2,421,322 shares of common stock.

Required Vote

Assuming a quorum is present at the special meeting, approval of the Charter Amendment Proposals will require the affirmative vote of the holders of a majority of the outstanding shares of Nabi common stock as of the close of business on the record date for the special meeting. If you fail to vote, if you fail to provide instruction to your broker, bank or other nominee to vote on your behalf, or if you abstain from voting, the effect will be the same as if you had voted against each of the Charter Amendment Proposals.
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Assuming a quorum is present at the special meeting, approval of the proposal to approve the issuance of shares of Nabi common stock to Biota stockholders as contemplated by the Transaction Agreement will require the affirmative vote of a majority of the shares of Nabi’s common stock properly cast on the proposal at the special meeting. An abstention from voting on this proposal will have no effect on the outcome of the vote on this proposal. If you fail to submit a proxy and do not attend the special meeting in person, or if you fail to provide instructions to your broker, bank or other nominee to vote on your behalf, your shares will not affect whether this proposal is approved.

Assuming a quorum is present at the special meeting, approval, on an advisory (non-binding) basis, of the compensation payable to certain executive officers of Nabi under existing arrangements in connection with the Transaction will require the affirmative vote of the holders of a majority of the shares of Nabi’s common stock properly cast on the proposal at the special meeting. An abstention from voting on this proposal will have no effect on the outcome of the vote on the proposal. Because the vote on this proposal is advisory, the result of the vote will not be binding on Nabi. If you fail to submit a proxy and do not attend the special meeting in person, or if you fail to provide instructions to your broker, bank or other nominee to vote on your behalf, your shares will not affect whether this proposal is approved.

Approval of one or more adjournments of the special meeting, if necessary or appropriate, including adjournments to permit further solicitation of proxies in favor of any of proposals 1 through 4, will require the affirmative vote of the holders of a majority of the shares of Nabi’s common stock properly cast on the proposal at the special meeting. An abstention from voting on this proposal will have no effect on the outcome of the vote on the proposal. If you fail to submit a proxy and do not attend the special meeting in person, or if you fail to provide instructions to your broker, bank or other nominee to vote on your behalf, your shares will not affect whether this proposal is approved.

Voting by Proxy

This proxy statement is being sent to you on behalf of Nabi’s board of directors for the purpose of requesting that you allow your shares of Nabi common stock to be represented at the special meeting by the persons named in the enclosed proxy card. All shares of Nabi common stock represented at the meeting by properly executed proxy cards, voted over the telephone or voted over the Internet will be voted in accordance with the instructions indicated on those proxies. If you sign and return a proxy card without giving voting instructions, your shares will be voted as follows:

· “FOR” approval of an amendment to the Nabi certificate of incorporation to increase the authorized shares of Nabi common stock from 125,000,000 shares to 200,000,000 shares;

· “FOR” approval of an amendment to the Nabi certificate of incorporation to change the name of Nabi from “Nabi Biopharmaceuticals” to “Biota Pharmaceuticals, Inc.”;

· “FOR” approval of an amendment to the Nabi certificate of incorporation to effect a reverse stock split of Nabi common stock at any time prior to December 31, 2012 at a ratio ranging from four-to-one to eight-to-one, as determined by Nabi’s board of directors in its sole discretion;

· “FOR” approval of the issuance of shares of Nabi common stock to Biota stockholders contemplated by the Transaction Agreement;

· “FOR” approval, on an advisory (non-binding) basis, the compensation to certain executive officers of Nabi under existing arrangements in connection with the Transaction; and

· “FOR” approval of one or more adjournments of the special meeting, if necessary or appropriate, including adjournments to permit further solicitation of proxies if there are insufficient votes at the time of the special meeting to approve any of proposals 1 through 4.

49

[image: ]Table of Contents

How to Vote

Whether or not you plan to attend the special meeting in person, you should submit your proxy as soon as possible.

If you own shares of Nabi common stock in your own name, you are an owner or holder of record. This means that you may use the enclosed proxy card or the Internet or telephone voting options to tell the persons named as proxies how to vote your shares of Nabi common stock. You have four voting options:

· In Person. To vote in person, come to the special meeting and you will be able to vote by ballot. To ensure that your shares are voted at the special meeting, Nabi’s board of directors recommends that you submit a proxy even if you plan to attend the special meeting.

· Mail. To vote using the enclosed proxy card, simply complete, sign and date the enclosed proxy card and return it promptly in the enclosed return envelope. If you return your signed proxy card to Nabi before the special meeting, Nabi will vote your shares as you direct.

· Telephone. To vote by telephone, dial the toll-free telephone number located on the enclosed proxy card using a touch-tone phone and follow the recorded instructions. You will be asked to provide the company number and control number from the enclosed proxy card. Your vote must be received by 11:59 p.m., Eastern Time, on [*****], 2012 to be counted.

· Internet. To vote over the Internet, go to the web address located on the enclosed proxy card to complete an electronic proxy card. You will be asked to provide the company number and control number from the enclosed proxy card. Your vote must be received by 11:59 p.m., Eastern Time, on [*****], 2012 to be counted.

If your shares of common stock are held in “street name” by your broker, bank or other nominee, you should have received a voting instruction form, as well as voting instructions with these proxy materials from that organization rather than from Nabi. Your broker, bank or other nominee will vote your shares only if you provide instructions to that organization on how to vote. You should provide your broker, bank or other nominee with instructions regarding how to vote your shares by following the enclosed instructions provided by that organization. Your shares will not be voted with respect to any proposal for which you fail to provide instructions, which will have the same effect as voting against the Charter Amendment Proposals, but which will have no effect on approval of the other proposals.

The Internet and telephone voting options available to holders of record are designed to authenticate stockholders’ identities, to allow stockholders to give their proxy voting instructions and to confirm that these instructions have been properly recorded. Proxies submitted over the Internet or by telephone through such a program must be received by 11:59 p.m. Eastern Time on [******]. Submitting a proxy will not affect your right to vote in person if you decide to attend the special meeting.

Revoking Your Proxy

Your grant of a proxy on the enclosed proxy card or through one of the alternative methods discussed above does not prevent you from voting in person or otherwise revoking your proxy at any time before it is voted at the special meeting. If your shares of Nabi common stock are registered in your own name, you may revoke your proxy in one of the following ways:

· by delivering to Nabi Biopharmaceuticals, 12270 Wilkins Avenue, Rockville, Maryland 20852, Attn: Corporate Secretary, a written notice revoking your proxy that bears a date later than the date of the proxy that you are revoking and that is received before the special meeting;
· by submitting another proxy card bearing a later date and mailing it so that it is received before the special meeting;
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· by submitting another proxy using the Internet or telephone voting procedures; or

· by attending the special meeting and voting in person, although simply attending the meeting will not revoke your proxy, as you must deliver a notice of revocation or vote at the special meeting in order to revoke a prior proxy.

Your last vote is the vote that will be counted.

If you have instructed a broker, bank or other nominee to vote your shares, you must follow the directions received from your broker, bank or other nominee if you wish to change your vote.

Voting in Person at the Special Meeting

All stockholders of record may vote their shares in person by attending the special meeting and submitting the ballot that will be provided there. If your shares are held in “street name,” you may vote in person at the special meeting if you have a document known as a “legal proxy” from the holder of record. You will need to ask the broker, bank or other nominee holding your shares for a legal proxy and bring the legal proxy with you to the special meeting. You will not be able to vote your shares at the meeting without a legal proxy. If you request a legal proxy, any previously executed proxy will be revoked, and your vote will not be counted unless you appear at the special meeting and vote in person or legally appoint another proxy to vote on your behalf.

Adjournments and Postponements

Although it is not currently expected, the special meeting may be adjourned or postponed to a later date. Any adjournment or postponement to a date not more than 30 days after the date originally fixed for the special meeting may be made without notice, other than by an announcement made at the special meeting of the time and place of the adjourned meeting. Any adjournment of the special meeting for the purpose of soliciting additional proxies will allow Nabi’s stockholders who have already sent in their proxies to revoke them at any time before voting occurs at the special meeting as adjourned. See “Proposal 6: Adjournment of Special Meeting” beginning on page 140 of this proxy statement for more information about the proposal relating to adjournments of the special meeting.

Householding

Certain of Nabi’s stockholders who share an address are being delivered only one copy of this proxy statement unless Nabi or one of its mailing agents has received contrary instructions. Upon the written or oral request of a stockholder at a shared address to which a single copy of this proxy statement was delivered, Nabi will promptly deliver a separate copy of such document to the requesting stockholder. Written requests should be made to Nabi Biopharmaceuticals, Attention: Investor Relations, 12270 Wilkins Avenue, Rockville, Maryland 20852, and oral requests may be made by calling Investor Relations of Nabi at (706) 645-8553.

In addition, Nabi stockholders who wish to receive a separate copy of Nabi’s proxy statements and annual reports, if any, in the future should notify Nabi either in writing addressed to the foregoing address or by calling the foregoing telephone number. Nabi stockholders sharing an address who are receiving multiple copies of Nabi’s notice of Internet availability of proxy materials and/or proxy statements and annual reports may request delivery of a single copy of such documents by writing Nabi at the address above or calling Nabi at the telephone number above.

Solicitation of Proxies

Nabi is soliciting proxies for the special meeting from Nabi stockholders. Nabi will bear the entire cost of soliciting proxies from Nabi stockholders, including the expenses incurred in connection with the preparation of
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the proxy statement and its filing with the SEC. In addition to this mailing, Nabi’s directors, officers and employees, who will not receive any additional compensation for their services, may solicit proxies personally, electronically or by telephone. Arrangements also will be made with brokerage firms and other custodians, nominees and fiduciaries to forward proxy solicitation materials to the beneficial owners of Nabi common stock held of record by those persons, and Nabi will reimburse these brokerage firms, custodians, nominees and fiduciaries for related, reasonable out-of-pocket expenses they incur.

Nabi has engaged Morrow & Co., LLC to assist in the solicitation of proxies for the special meeting and will pay Morrow & Co., LLC a fee of approximately $35,000, plus reimbursement of out-of-pocket expenses. The address of Morrow & Co., LLC is 470 West Avenue, Stamford, CT 06902. You can call Morrow & Co., LLC at (203) 658-9400 or toll-free at (800) 662-5200.

A list of stockholders entitled to vote at the special meeting will be open for examination by any Nabi stockholder, for any purpose germane to the meeting, during ordinary business hours for a period of ten days before the meeting at Nabi’s principal executive offices at 12270 Wilkins Avenue, Rockville, Maryland 20852, and at the time and place of the meeting during the entire time of the meeting.

Other Business

Nabi does not expect that any matter other than the proposals listed above will be brought before the special meeting. If, however, other matters are properly brought before the special meeting, or any adjournment or postponement of the special meeting, the persons named as proxies will vote in accordance with their judgment.

Assistance

If you need assistance in completing your proxy card or have questions regarding the various voting options with respect to the special meeting, please contact Nabi’s proxy solicitor, Morrow & Co., LLC at (203) 658-9400 or toll-free at (800) 662-5200.
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THE TRANSACTION

The following discussion contains important information relating to the Transaction. You are urged to read this discussion together with the Transaction Agreement and related documents attached as annexes to this proxy statement and incorporated herein by reference before voting on the amendments to Nabi’s certificate of incorporation, the issuance of Nabi common stock in the Transaction, and the other proposals to be considered and voted upon at the special meeting.

Structure of the Transaction

Nabi and Biota are proposing to engage in a business combination under Australian corporate law, pursuant to which Nabi will acquire all of the outstanding ordinary shares of Biota, and Biota will thereby become a wholly-owned subsidiary of Nabi. As set forth in the Transaction Agreement, the business combination will be carried out in accordance with a scheme of arrangement to be submitted for approval by Biota stockholders and the Supreme Court of Victoria, Australia.

Subject to the terms and conditions of the Transaction Agreement, at the effective time of the Transaction, each ordinary share of Biota outstanding immediately prior to the completion of the Transaction will be transferred to Nabi in exchange for 0.669212231 shares of Nabi common stock, or approximately 126.0 million shares in aggregate, as such amount may be adjusted as described below. Immediately after the completion of the Transaction, the shares of Nabi common stock issued to former Biota stockholders will represent collectively approximately 74% of the outstanding common stock of the combined company, and the shares of common stock held by existing Nabi stockholders will represent collectively approximately 26% of the outstanding common stock of the combined company. The number of shares to be issued in connection with the Transaction will be adjusted based on the number of shares of Nabi common stock that remain outstanding after completion of the issuer tender offer or similar transaction, as described under “Repurchase of Shares of Nabi Common Stock; Dividends and Distributions” beginning on page 77 of this proxy statement, or the reverse stock split, as described under “Proposal 3: Amendment to Certificate of Incorporation to Effectuate Reverse Stock Split” beginning on page 131 of this proxy statement, in order to preserve the respective percentage of shares of the outstanding common stock of the combined company to be held immediately after the completion of the Transaction by Biota’s former stockholders on the one hand (collectively being approximately 74%) and Nabi’s existing stockholders on the other hand (collectively being approximately 26%).

The Transaction will be accounted for under the purchase method of accounting in accordance with U.S. GAAP for accounting and financial reporting purposes, as described under “—Accounting Treatment” beginning on page 71 of this proxy statement.

The Transaction is expected to be completed in the third quarter of 2012 subject to satisfaction or waiver of the various closing conditions set forth in the Transaction Agreement. See “The Transaction Agreement—Conditions Precedent to the Transaction” beginning on page 108 of this proxy statement for more information regarding the conditions to closing the Transaction.

Background of the Transaction

The following is a summary of the meetings, negotiations, material contacts and discussions between Nabi and Biota that preceded the execution of the Transaction Agreement, as well as certain contacts and discussions Nabi had with third parties concerning a potential strategic transaction with Nabi.

Over the past seven years, Nabi has sold or licensed all of its marketed products and product candidates. In 2010, Nabi granted to GSK an option to exclusively license NicVAX, Nabi’s sole remaining product in development, on a worldwide basis and a license to develop follow-on next-generation nicotine vaccines using Nabi’s intellectual property combined with GSK proprietary technology. On July 18, 2011, Nabi announced that
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NicVAX did not meet its primary endpoint in Nabi’s first of two confirmatory Phase III clinical trials and that the results from its second confirmatory Phase III clinical trial were expected before the end of calendar year 2011. At that time, Nabi had approximately $100 million in cash and marketable securities. The negative clinical trial results rendered remote the likelihood that GSK would exercise its option. (During the first quarter of 2012, GSK notified Nabi that GSK did not intend to exercise its option.) In light of these developments, Nabi’s board of directors directed Nabi’s management to focus on reducing costs and to identify a financial advisor to assist the board in evaluating and pursuing strategic alternatives.

On August 23 and 24, 2011, Nabi’s board of directors held a meeting, which included Nabi’s management and representatives from Nutter McClennen & Fish, LLP, Nabi’s corporate and securities counsel (“Nutter”), and Nabi’s tax advisers, and discussed the various strategic alternatives available to Nabi, including liquidating the company and distributing Nabi’s remaining assets to stockholders as well as pursuing a business combination transaction with another company. Such discussion included a review of the potential costs of pursuing various alternatives and the potential return to stockholders. Following these discussions, Nabi’s board of directors concluded that the company would explore a possible business combination transaction with a commercial or near-commercial stage company while continuing to review the alternative course of liquidating the company. During this meeting, Nabi’s board of directors met with a representative from a financial advisor for possible engagement, and directed Nabi’s management to identify and recommend for further discussion one or more additional financial advisors.

At the meeting held on August 24, 2011, Nabi’s board of directors also adopted a stockholder rights agreement for the purpose of preserving Nabi’s NOL tax assets, which as of December 25, 2010 included NOL carry-forwards of approximately $178 million.

On October 11, 2011, Nabi’s board of directors held a meeting, at the recommendation of Nabi’s management, and met with representatives from Piper Jaffray & Co. (“Piper Jaffray”). Nabi’s board of directors discussed with representatives from Piper Jaffray its qualifications as well as the proposed strategic alternatives process. After such discussion, Nabi’s board of directors approved the engagement of Piper Jaffray as its financial advisor based on, among other factors, its experience in the biopharmaceutical industry and in strategic transactions. Nabi’s board authorized Nabi’s management to direct Piper Jaffray to solicit indications of interest regarding a possible business combination transaction with Nabi and to focus those efforts on companies with a commercial or near-commercial stage product.

On November 7, 2011, Nabi announced that NicVAX did not meet its primary endpoint in its second confirmatory Phase III clinical trials. Nabi also announced that it had retained Piper Jaffray to assist Nabi’s board of directors in its review of the strategic alternatives available to Nabi.

During October through December of 2011, Piper Jaffray contacted a total of 92 companies, focusing on companies with a commercial or near-commercial stage product, rather than those with products in early stage clinical trials or still undergoing development. A total of 26 companies expressed preliminary interest in considering a business combination transaction with Nabi, all of whom entered into confidentiality agreements and received a confidential information memorandum. These companies also were granted access to Nabi’s online data room.

During the period between November 24, 2011 and December 15, 2011, Nabi received preliminary non-binding proposals from 11 companies (including Biota).

On December 15, 2011, Nabi received a preliminary non-binding proposal from a company referred to in this proxy statement as “Company A.”

On December 15, 2011, Nabi’s board of directors held a meeting, which included representatives from Piper Jaffray and Nutter, at which meeting, Nabi’s board of directors reviewed the preliminary non-binding proposals taking into account considerations such as valuation, strategic fit, and risks and uncertainties (both related to the potential success of the business of the combined company as well as the potential for the successful
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consummation of a transaction). Based on such review, Nabi’s board of directors determined to invite six companies (including Biota) to participate in the next phase of the process, which was to include mutual due diligence reviews. Of the six companies, Nabi’s board of directors considered four to be the leading candidates based on the considerations described immediately above. Nabi’s board of directors determined that these four companies—namely, Biota, Company A and two other companies referred to in this proxy statement as “Company B” and “Company C”—should be the focus of the initial mutual due diligence reviews. At the meeting, representatives from Piper Jaffray informed Nabi’s board of directors that Piper Jaffray had been previously retained, and were currently engaged, by Biota as its financial advisor to assist in a strategic alternatives process for Biota. Nabi’s board of directors discussed Piper Jaffray’s role as Nabi’s financial advisor, including with its legal advisors from Nutter.

During the December 15, 2011 meeting, Nabi’s board of directors met with representatives from Company A regarding Company A’s preliminary proposal. Company A’s preliminary proposal included a deadline by which Nabi was required to enter into an exclusivity agreement, which would have required Nabi to negotiate exclusively with Company A. After the meeting with Company A and after discussions with its financial and legal advisors Nabi’s board of directors determined that it would not be in the best interest of Nabi to enter into an exclusivity agreement at this time with Company A, and Nabi’s management informed Company A of the board’s determination.

During the remainder of December 2011 and January and February 2012, Nabi’s management conducted preliminary due diligence review of all six companies, including on-site visits to four of the six companies (including Biota). On January 27, 2012, Nabi received a revised preliminary non-binding proposal from Company A. On February 13, 2012, Nabi received a revised preliminary non-binding proposal from Biota.

On February 13, 2012, Nabi’s board of directors held a meeting, which included representatives from Piper Jaffray and Nutter and Nabi’s management to discuss the preliminary due diligence review conducted by Nabi’s management and its advisers of the six companies. Following such discussions and based on the considerations set forth at the December 15, 2011 meeting (as described above), Nabi’s board of directors determined not to pursue a potential strategic transaction with two of the six companies but to continue the process with Biota, Company A, Company B and Company C. Nabi’s board of directors instructed Piper Jaffray to inform the two companies of the board’s decision not to pursue a potential business combination transaction with them. Regarding the four remaining companies, Nabi’s board of directors preliminarily determined Biota’s proposal to be most favorable to Nabi as compared to the proposals from the other three companies based on Biota’s financial position, likely future capital needs, product risk, pipeline of potential new products and potential for market appreciation, the proposed premium over Nabi’s cash to be held at closing, and the proposed transaction structure allowing Nabi to return a portion of its cash to Nabi stockholders. Based on such determination, Nabi’s board of directors directed Nabi’s management to advise Biota of Nabi’s interest in pursuing a potential business combination transaction with Biota, to continue with the due diligence review of Biota and to seek to improve the terms of the Biota proposal. Nabi’s board of directors also determined that it should not exclude the remaining three other candidates (Company A, Company B and Company C) from continuing in the process and to continue to evaluate an alternative course of liquidating and dissolving the company. During the second half of February 2012, each of Company A, Company B and Company C was informed by Nabi’s management and/or representatives of Piper Jaffray that Nabi’s board of directors was considering its preliminary proposal and that it was one of the remaining companies in Nabi’s strategic alternatives review process. In addition, Nabi’s management continued with the due diligence review of Biota, Company A, Company B and Company C.

At the February 13, 2012 meeting, Nabi’s board of directors also determined that Piper Jaffray would continue as its financial advisor based on, among other factors, its significant role in Nabi’s strategic alternatives review process up to this point and its confirmation of the implementation of an information wall between the Piper Jaffray representatives advising Nabi and those representatives advising Biota. Nabi’s board of directors also determined that it would engage an additional financial advisor to, if requested by the Nabi board, render an opinion with respect to the fairness to Nabi, from a financial point of view, of the exchange ratio provided for in a proposed transaction.
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Following the February 13, 2012 board meeting, Nabi’s management continued its due diligence review of Biota and sought to obtain improved terms from Biota, including Nabi being able to issue to Nabi stockholders CVRs with respect to NicVAX.

On February 25, 2012, Nabi’s board of directors held a meeting, which included representatives from Piper Jaffray and Nutter and Nabi’s management, and discussed with Nabi’s management the progress of the negotiations with Biota, including the proposed terms of the CVRs with respect to NicVAX. Nabi’s management updated Nabi’s board of directors with respect to its due diligence review of Biota. Nabi’s board of directors also discussed Biota’s proposal as compared to the alternative course of liquidating and dissolving the company.

On February 29, 2012, Nabi received notification from Company C that it would no longer pursue a transaction with Nabi. On March 2, 2012, Nabi received a revised preliminary non-binding proposal from Company B.

On March 15, 2012, Nabi’s board of directors held a meeting, which included representatives from Piper Jaffray and Nutter and Nabi’s management. Representatives of Piper Jaffray discussed with Nabi’s board of directors, among other things, the financial terms of the Biota proposal and certain financial implications of a transaction with Biota, as well as certain factors which the board might consider when evaluating the Biota proposal. Nabi’s management discussed with Nabi’s board of directors its due diligence review of Biota. Later during the March 15, 2012 meeting, at the invitation of Nabi’s board of directors, Peter Cook, Chief Executive Officer of Biota, made a presentation to the board, including a review of Biota’s products, programs, plans and competitive landscape.

On March 16, 2012, Nabi’s board of directors held a meeting, which included representatives from Piper Jaffray, Nutter and Hogan Lovells US LLP, special U.S. transaction counsel to Nabi (“Hogan Lovells”), and Nabi’s management to review the discussions, including the meeting with Mr. Cook, from the previous day. Nabi’s board of directors also reviewed the various aspects of Biota’s proposal and discussed the alternative course of liquidating and dissolving Nabi. Nabi’s board of directors discussed with a representative from Hogan Lovells the legal process involved in combining Biota with Nabi, the likely timetable for a business combination transaction, the preliminary terms and conditions of a draft transaction agreement proposed by Biota, as well as the fiduciary obligations of a board of directors of a Delaware corporation when considering a business combination. Nabi’s board of directors directed Nabi’s management to continue negotiations with Biota on the terms of the proposed transaction and authorized Nabi’s management to retain Houlihan Lokey to, if requested by Nabi’s board, render an opinion to Nabi’s board with respect to the fairness to Nabi, from a financial point of view, of the exchange ratio provided for in a proposed transaction. Nabi’s management discussed with Nabi’s board of directors its due diligence review of Company A and Company B. Nabi’s board of directors determined not to pursue a potential strategic transaction with either Company A or Company B. The board’s determination with respect to Company A was based on the findings from the due diligence review that Company A’s products were at much earlier stages of development than originally expected and with respect to Company B was based on the conclusion by the board that Company B’s revised preliminary proposal was not as competitive as the other remaining proposals and on the findings from the due diligence review that Company B’s products presented potentially more financial risks than originally expected. Following the meeting, representatives of Piper Jaffray informed each of Company A and Company B of the determination by Nabi’s board of directors not to pursue a potential strategic transaction with them.

During the week of March 19, 2012, Nabi and Biota continued to negotiate the terms of the proposed transaction, including the amount of cash required to be held by Nabi at closing, the exchange ratio pursuant to which the Biota shares will be converted to Nabi shares, and the other terms and conditions of the Transaction Agreement, as well as the terms of the CVRs.

On March 25, 2012, Nabi’s board of directors held a meeting, which included representatives from Piper Jaffray, Hogan Lovells and Nutter and Nabi’s management, and discussed with Nabi’s management and its legal and financial advisers the status of the negotiations with Biota.
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During the weeks of March 26, 2012 through April 16, 2012, Nabi and Biota continued to negotiate the terms of the proposed transaction, including, among other things, the amount of cash required to be held by Nabi at closing, the exchange ratio pursuant to which the Biota shares will be converted to Nabi shares, and the other terms and conditions of the Transaction Agreement, as well as the terms of the CVRs.

On April 19, 2012, Nabi’s board of directors held a meeting, at which representatives from Piper Jaffray, Houlihan Lokey, Hogan Lovells and Nutter and Nabi’s management were also present, during which Nabi’s management and representatives from Hogan Lovells discussed with the board the due diligence review of Biota. Representatives from Hogan Lovells also provided a review of the terms of the Transaction Agreement. Hogan Lovells also reviewed the fiduciary obligations of a board of directors of a Delaware corporation when considering a business combination. Representatives from Nabi’s management and from Hogan Lovells discussed with the board the terms of the CVRs. During the course of this meeting, representatives of Houlihan Lokey reviewed their preliminary financial analysis of Nabi, Biota and the proposed Transaction. At the meeting, members of Nabi’s board of directors discussed the financial and legal aspects of the proposed transaction and the other matters described under “—Nabi Reasons for the Transaction” beginning on page 57 of this proxy statement. After such discussion, Nabi’s board of directors unanimously determined that, subject to the receipt of Houlihan Lokey’s updated financial analysis and opinion with respect to the fairness to Nabi, from a financial point of view, of the exchange ratio provided for in the Transaction pursuant to the Transaction Agreement, the Transaction Agreement and the Transaction are advisable, fair to and in the best interests of Nabi and Nabi stockholders and approved the Transaction Agreement. Nabi’s board of directors also unanimously recommended that Nabi stockholders vote “FOR” each of the proposals to be considered and voted upon at the special meeting and described in this proxy statement. Nabi’s board of directors also approved an amendment terminating the stockholder rights agreement, which was adopted for the purpose of preserving Nabi’s NOL tax assets, effective immediately prior to the execution of the Transaction Agreement.

On April 20, 2012, representatives of Houlihan Lokey provided the members of Nabi’s board of directors with Houlihan Lokey’s financial analysis of Nabi, Biota and the proposed Transaction, as well as Houlihan Lokey’s opinion to the effect that, subject to the procedures followed, assumptions made, qualifications and limitations on the review undertaken and other matters considered by Houlihan Lokey in preparing its opinion, as of April 20, 2012, the exchange ratio provided for in the Transaction pursuant to the Transaction Agreement was fair to Nabi from a financial point of view. After receipt of Houlihan Lokey’s updated financial analysis and opinion, Nabi’s board of directors, by unanimous written consent and for the reasons described under “—Nabi Reasons for the Transaction” beginning on page 57 of this proxy statement, determined that the Transaction Agreement and the Transaction are advisable, fair to and in the best interests of Nabi and Nabi stockholders and approved the Transaction Agreement.

On April 22, 2012, Nabi and Biota executed the Transaction Agreement. See “The Transaction Agreement” beginning on page 106 of this proxy statement for a discussion of the terms of the Transaction Agreement. Prior to the opening of the U.S. financial markets on April 23, 2012, Nabi and Biota issued separate press releases publicly announcing the execution of the Transaction Agreement and the Transaction.

Nabi Reasons for the Transaction

In reaching its unanimous determination that it is advisable and in the best interests of Nabi and its stockholders to complete the Transaction as contemplated by the Transaction Agreement and to recommend that Nabi stockholders vote “FOR” the Transaction Proposals described in this proxy statement, Nabi’s board of directors consulted and received advice from its financial and legal advisors and Nabi’s management and considered a number of factors, including the following material factors:

· the lack of significant on-going operations as a stand-alone entity except with respect to the remaining clinical trials for NicVAX and remaining royalty payments (if certain milestones are met) related to Phoslyra;
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· the fact that the $54 million in cash to be held by Nabi at the closing of the Transaction was valued at a 19% premium in the calculation of the exchange ratio for the number of shares of Nabi common stock to be issued for one ordinary share of Biota;

· Nabi’s ability, under the terms of the Transaction Agreement, to return its remaining cash (after satisfying or reserving for certain liabilities) in excess of $54 million, which is currently expected to be in the range of approximately $25 million to $30 million in the aggregate, to its stockholders prior to the completion of the Transaction either in the form of a dividend or return of capital or through an issuer tender offer or a combination thereof;

· the likelihood that Nabi would not be able to distribute immediately all of its remaining cash to its stockholders in the event of a liquidation and dissolution of the company, given the current estimation that Nabi would need to set aside a reserve in the range of approximately $20 million to $25 million in the aggregate to pay, and make provisions for, existing and future contingent and potential claims and liabilities, including severance payments and transaction-related fees and liabilities, expenses related to continuing operations including making required regulatory filings and the establishment of a mechanism for collecting and distributing any future distributions, milestone or royalty payments under existing agreements with respect to NicVAX and Phoslyra (of the foregoing amount, approximately $5 million to $10 million in the aggregate would need to be set aside for future contingent and potential claims and liabilities in accordance with Delaware corporate law) (see “—Considerations by Nabi’s Board of Directors If the Transaction is Not Completed” on page 76 of this proxy statement for more information);

· the likely timing and expenses with respect to any potential liquidation and dissolution process;

· the Transaction will allow Nabi stockholders to participate in the benefits of the combined company, including future potential value from Biota’s marketed products and pipeline of new product candidates;

· the combination of Nabi and Biota will provide substantial financial resources for the combined company for the execution of near-term goals and further development of Biota’s new product candidates;

· Nabi’s ability, under the terms of the Transaction Agreement, to issue CVRs to its stockholders prior to the completion of the Transaction, which CVRs are subject to the terms and conditions contained in the CVR Agreement;

· the financial analysis provided to the Nabi board of directors by representatives of Houlihan Lokey as well as the opinion of Houlihan Lokey to the effect that, subject to the procedures followed, assumptions made, qualifications and limitations on the review undertaken and other matters considered by Houlihan Lokey in preparing its opinion, as of April 20, 2012, the exchange ratio provided for in the Transaction pursuant to the Transaction Agreement was fair to Nabi from a financial point of view; see “—Opinion of Financial Advisor to the Nabi Board of Directors” beginning on page 61 of this proxy statement;

· the terms and conditions of the Transaction Agreement, including the following related factors:

· the determination that the relative percentage ownership of Nabi stockholders and Biota stockholders is fixed, providing certainty as to the number of shares of Nabi common stock to be issued to Biota stockholders and the percentage of the total shares of Nabi common stock that Nabi stockholders will own immediately after the completion of the Transaction;

· Nabi’s ability to provide material non-public information to, and engage in negotiations with, a third party that makes an acquisition proposal that is or is reasonably likely to lead to a superior proposal (as described in “The Transaction Agreement—Exclusivity; No-Solicitation” beginning on page 122 of this proxy statement), on the terms and subject to the conditions of the Transaction Agreement;
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· Nabi’s ability, under certain circumstances, to terminate the Transaction Agreement in order to enter into an alternative transaction that is deemed by Nabi’s board of directors to be a superior proposal;

· the ability of Nabi’s board of directors, under certain circumstances not involving a superior proposal, to change its recommendation that Nabi stockholders vote in favor of the Transaction Proposals described in the proxy statement;

· the circumstances under which the break fee is payable by Nabi under the Transaction Agreement and the view of Nabi’s board of directors that these provisions should not preclude a bona fide alternative proposal involving Nabi;

· the view of Nabi’s board of directors that the size of the A$2 million break fee is reasonable in light of the size and benefits of the Transaction; and

· the fact that the representations, warranties and covenants of Nabi and Biota are generally reciprocal; and

· the results of the due diligence review of Biota by Nabi’s management, financial and legal advisors and outside consultants.

In the course of its deliberations, Nabi’s board of directors also considered a variety of risks and other potentially negative factors related to the

Transaction, including the following material factors:

· the fact that the shares of Nabi common stock to be issued in the Transaction will represent 74% of the outstanding common stock of the combined company immediately after the completion of the Transaction, thus causing existing Nabi stockholders to experience significant dilution in their percentage ownership of Nabi as a result of the Transaction;

· the challenges and costs of combining clinical, regulatory and administrative operations of a U.S. company and an Australian company, which could adversely affect the combined company’s operating results and prevent the achievement of the anticipated benefits of the Transaction;

· the fact that Nabi will incur significant costs associated with the Transaction, some of which will be paid regardless of whether the Transaction is completed, and that such costs will reduce the amount of cash that Nabi may be able to distribute to its stockholders in the form of a dividend or return of capital or through an issuer tender offer;

· the fact that, under the terms of the Transaction Agreement, Nabi must pay to Biota a A$2 million break fee in connection with the Transaction if the Transaction Agreement is terminated under certain circumstances, which may deter other parties from proposing an alternative transaction that may be more advantageous to Nabi stockholders or which may become payable in circumstances where no alternative acquisition agreement or superior proposal is available to Nabi;

· the fact that, while Nabi expects the Transaction to be completed, there can be no assurance that all conditions to the parties’ obligations, including with respect to Nabi obtaining stockholders approval of the Transaction Proposals, to complete the Transaction will be satisfied within the time frames contemplated by the Transaction Agreement and, as a result, the Transaction may not be completed;

· the effect of the pendency of the Transaction and the effect of the delay or failure to complete the Transaction may have on:

· the trading price of shares of Nabi common stock;

· incurring and paying significant expenses in connection with the Transaction; and

· paying a break fee of A$2 million if the Transaction is terminated in certain circumstances or the Transaction is not completed for certain reasons;
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· the fact that Nabi directors and officers may have interests in the Transaction that are different from, or in addition to, Nabi stockholders as described in “—Interests of Nabi Executive Officers and Directors in the Transaction” beginning on page 67 of this proxy statement; and
· the other risks associated with the Transaction and the combined company, including those described in “Risk Factors” beginning on page 28 of this proxy statement and “Cautionary Statement Regarding Forward-Looking Statements” beginning on page 43 of this proxy statement.

The foregoing discussion of the factors considered by Nabi’s board of directors is not intended to be exhaustive, but rather includes the material factors considered by the board. In reaching its decision that it is advisable and in the best interests of Nabi and its stockholders to complete the Transaction as contemplated by the Transaction Agreement and to recommend that Nabi stockholders vote “FOR” the Transaction Proposals set forth in the proxy statement, Nabi’s board of directors did not quantify, rank or otherwise assign relative weights to the factors considered and individual members of the board may have given different weight to different factors. Nabi’s board of directors based its decision on the totality of the information presented.

Biota Reasons for the Transaction

In reaching its unanimous determination that it is advisable and in the best interests of Biota and its shareholders to complete the Transaction as contemplated by the Transaction Agreement and to recommend that Biota shareholders vote in favor of the scheme of arrangement for the Transaction, in the absence of a Superior Proposal (as defined in the Transaction Agreement), Biota’s board of directors (the “Biota board”) consulted and received advice from its financial and legal advisors and Biota’s management and considered a number of factors, including the following:

· the Biota board is of the view that the Transaction is the best way to improve the value of the Biota shares and the U.S. capital markets are best positioned to recognize the value of Biota’s contract with BARDA;

· the Transaction will strengthen Biota’s cash position and provide the combined company with sufficient funds for at least the next two years (based on Biota’s current planned activities). The Biota board considers this to be an appropriate and advisable balance to achieve successful post-Transaction trading on NASDAQ;

· the Biota board is of the view that a NASDAQ listing, rather than an ASX listing, will increase options to deliver higher value from future programs;

· Biota shareholders should be entitled to defer any Australian capital gains tax until the date on which they sell their shares in the combined company (provided Australian capital gains tax roll-over relief is available in their personal circumstances); and

· the Transaction will deliver to Biota an immediate U.S. shareholder base of scale, which should assist share trading liquidity on and from the implementation of the Transaction.

In the course of its deliberations, the Biota board also considered a variety of risks and other potentially negative factors related to the Transaction, including the following:

· the combined company, due to its listing on NASDAQ rather than the ASX, will be subject to a different regulatory regime and currency exposure;

· Biota shareholders’ ownership in Biota will be diluted following completion of the Transaction;
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· if the Transaction is completed, Biota shareholders with registered addresses outside Australia and its external territories, New Zealand, the U.S. and the United Kingdom (“U.K.”) will not receive shares in the combined company. Instead, shares which would otherwise be attributable to such shareholders will be issued to a nominee who will sell those shares on NASDAQ and remit the proceeds to those shareholders; and

· the Transaction could result in taxation consequences for Biota shareholders earlier than may otherwise have been the case.

The foregoing discussion of the factors considered by the Biota board is not intended to be exhaustive, but rather includes the material factors considered by the Biota board. In reaching its decision that it is advisable and in the best interests of Biota and the Biota shareholders to complete the Transaction as contemplated by the Transaction Agreement and to recommend that Biota shareholders vote to approve the scheme of arrangement, the Biota board did not quantify, rank or otherwise assign relative weights to the factors considered and individual members of the board may have given different weight to different factors. The Biota board based its decision on the totality of the information presented.

Recommendation of the Nabi Board of Directors

After careful consideration, Nabi’s board of directors has determined that it is advisable and in the best interests of Nabi and its stockholders to consummate the Transaction as contemplated by the Transaction Agreement. Accordingly, Nabi’s board of directors unanimously recommends that Nabi’s stockholders vote:

· “FOR” approval of an amendment to the Nabi certificate of incorporation to increase the authorized shares of Nabi common stock from 125,000,000 shares to 200,000,000 shares;

· “FOR” approval of an amendment to the Nabi certificate of incorporation to change the name of Nabi from “Nabi Biopharmaceuticals” to “Biota Pharmaceuticals, Inc.”;

· “FOR” approval of an amendment to the Nabi certificate of incorporation to effect a reverse stock split of Nabi common stock at any time prior to December 31, 2012 at a ratio ranging from four-to-one to eight-to-one, as determined by Nabi’s board of directors in its sole discretion;

· “FOR” approval of the issuance of shares of Nabi common stock to Biota stockholders contemplated by the Transaction Agreement;

· “FOR” approval, on an advisory (non-binding) basis, of the compensation payable to certain executive officers of Nabi under existing arrangements in connection with the Transaction; and

· “FOR” approval of one or more adjournments of the special meeting, if necessary or appropriate, including adjournments to permit further solicitation of proxies if there are insufficient votes at the time of the special meeting to approve any of proposals 1 through 4.

When you consider recommendation of Nabi’s board of directors, you should be aware that Nabi’s directors have interests in the Transaction that may be different from, or in addition to, your interests. See “—Interests of Nabi Executive Officers and Directors in the Transaction” beginning on page 67 of this proxy statement for more information regarding such interests.

Opinion of Financial Advisor to the Nabi Board of Directors

On April 20, 2012, Houlihan Lokey rendered its written opinion to Nabi’s board of directors as to the fairness to Nabi from a financial point of view as of such date of the exchange ratio provided for in the Transaction pursuant to the Transaction Agreement.

Houlihan Lokey’s opinion was directed to Nabi’s board of directors (in its capacity as such) and only addressed the fairness to Nabi, from a financial point of view, of the exchange ratio provided for in the Transaction pursuant to the Transaction Agreement and did not address any other aspect or implication
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of the Transaction. The summary of Houlihan Lokey’s opinion in this proxy statement is qualified in its entirety by reference to the full text of its written opinion, which is included as Annex C to this proxy statement and sets forth the procedures followed, assumptions made, qualifications and limitations on the review undertaken and other matters considered by Houlihan Lokey in preparing its opinion. However, neither Houlihan Lokey’s opinion nor the summary of its opinion and the related analyses set forth in this proxy statement are intended to be, and do not constitute, advice or a recommendation to any Nabi stockholder as to how to such stockholder should act or vote with respect to any matter relating to the Transaction.

In arriving at its opinion, Houlihan Lokey:

1. reviewed an execution copy, received on April 20, 2012, of the Transaction Agreement, including the form of the scheme of arrangement set out in annexure A thereto;

2. reviewed certain publicly available business and financial information relating to Biota and Nabi that Houlihan Lokey deemed to be relevant;

3. reviewed certain information relating to the historical, current and future operations, financial condition and prospects of Biota and Nabi made available to Houlihan Lokey by Biota and Nabi, including (a) financial projections prepared by Nabi (and adjustments thereto based on discussions with management of Nabi) relating to the future financial results and condition of Biota for the fiscal years June 30, 2012 through June 30, 2020 based on certain information regarding the future operations, financial condition and prospects of Biota provided to Nabi by management of Biota, which we refer to as the “Nabi Projections for Biota,” (b) limited financial estimates (and adjustments thereto based on discussions with management of Nabi) provided by management of Nabi relating to the future financial results of certain drugs and other biopharmaceutical products currently under development, testing, or production by Nabi which reflected probability weightings applied by Nabi management based on observed average clinical phase transition probabilities and clinical approval success probabilities as published by the Tufts Center for the Study of Drug Development, as further adjusted by the management of Nabi, which we refer to as the “Nabi Projections” and (c) the estimates of Nabi’s NOLs prepared and provided to Houlihan Lokey by management of Nabi, which we refer to as the “Nabi NOLs” and estimates of the potential tax savings available to Nabi on a standalone basis or to a potential buyer in connection with an acquisition of Nabi on a pro forma basis based on the Nabi NOLs as discussed with the management of Nabi, which we refer to as the “Estimated NOL Tax Savings”;

4. spoke with certain members of the managements of Biota and Nabi regarding the respective businesses, operations, financial condition and prospects of Biota and Nabi, the Transaction and related matters;

5. reviewed the current and historical market prices and trading volume for certain of Biota’s and Nabi’s publicly traded securities, and the current and historical market prices and trading volume of the publicly traded securities of certain other companies that Houlihan Lokey deemed to be relevant; and

6. conducted such other financial studies, analyses and inquiries and considered such other information and factors as Houlihan Lokey deemed appropriate.

Houlihan Lokey relied upon and assumed, without independent verification, the accuracy and completeness of all data, material and other information furnished, or otherwise made available, to it, discussed with or reviewed by it, or publicly available, and did not assume any responsibility with respect to such data, material and other information. In addition, management of Nabi advised Houlihan Lokey, and Houlihan Lokey assumed, that the Nabi Projections for Biota were reasonably prepared in good faith on bases reflecting the best currently available estimates and judgments of the management of Nabi as to the future financial results and condition of Biota and were a reasonable basis on which to evaluate Biota and, for purposes of Houlihan Lokey’s analyses
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and opinion, management of Nabi directed Houlihan Lokey to rely on the Nabi Projections for Biota. Furthermore, management of Nabi advised Houlihan Lokey, and Houlihan Lokey assumed, that (A) the Nabi Projections reviewed by Houlihan Lokey were reasonably prepared in good faith on bases reflecting the best currently available estimates and judgments of management of Nabi as to the future financial results of such drugs and other biopharmaceutical products currently under development, testing or production by Nabi and (B) the Nabi NOLs were reasonably prepared in good faith on bases reflecting the best currently available estimates and judgments of management of Nabi as to the amount of such NOLs, and the Estimated NOL Tax Savings were a reasonable basis on which to evaluate the Nabi NOLs. Houlihan Lokey expressed no opinion with respect to any of the foregoing projections or estimates or the assumptions on which they were based. For purposes of Houlihan Lokey’s analyses and opinion, Nabi advised Houlihan Lokey, and Houlihan Lokey assumed that: (i) immediately prior to closing of the Transaction, Nabi would not have any material assets other than (a) cash held in a bank account in an amount not in excess of $54 million,

(b) certain payment rights arising from the future sale, transfer, license or a similar transaction involving NicVAX®, (c) certain payment rights with respect to Phoslyra® and (d) the Nabi NOLs; (ii) on a standalone basis, Nabi was not expected to be able to utilize the Nabi NOLs to reduce taxes in the foreseeable future and, consequently, the Nabi NOLs had little if any value to Nabi on a standalone basis; and (iii) there was a low probability that the payment rights referred to above with respect to NicVAX® and Phoslyra® would result in significant payments to Nabi. Houlihan Lokey also relied upon, without independent verification, the assessments of the managements of Biota and Nabi as to Biota’s existing and future technology, products, services and the validity and marketability of, and risks associated with, such technology, products and services (including, without limitation, the development, testing and marketing of such technology, products and services; the receipt of all necessary governmental and other regulatory approvals for the development, testing and marketing thereof; and the life of all relevant patents and other intellectual and other property rights associated with such technology, products and services), and Houlihan Lokey assumed, at Nabi’s direction, that there would be no developments with respect to any such matters that would adversely affect Houlihan Lokey’s analyses or opinion. Houlihan Lokey relied upon and assumed, without independent verification, that there had been no change in the business, assets, liabilities, financial condition, results of operations, cash flows or prospects of Biota and Nabi since the respective dates of the most recent financial statements and other information, financial or otherwise, provided to Houlihan Lokey that would be material to its analyses or opinion, and that there was no information or any facts that would make any of the information reviewed by Houlihan Lokey incomplete or misleading.

Houlihan Lokey relied upon and assumed, without independent verification, that (a) the representations and warranties of all parties to the Transaction Agreement and all other related documents and instruments that are referred to therein were true and correct, (b) each party to the Transaction Agreement and such other related documents and instruments would fully and timely perform all of the covenants and agreements required to be performed by such party, (c) all conditions to the consummation of the Transaction will be satisfied without waiver thereof, (d) the CVRs would be distributed to Nabi’s stockholders, and the Permissible Nabi Stockholder Cash Transactions (which is defined in the Transaction Agreement as one or more of an issuer tender offer, a dividend or a capital distribution by Nabi to Nabi stockholders, to be launched or declared at Nabi’s sole and absolute discretion, provided that the applicable Nabi closing net cash balance certificate provided by Nabi under the Transaction Agreement show a Nabi closing net cash balance of no less than $54 million) would be effected by means of a pro-rata cash dividend to Nabi’s stockholders prior to the record date for the implementation of the Transaction, (e) any substantial payments with respect the sale, transfer, license or a similar transactions relating to NicVAX® would occur prior to the expiration of the CVRs and (f) the Transaction would be consummated in a timely manner in accordance with the terms described in the Transaction Agreement and such other related documents and instruments, without any amendments or modifications thereto. Houlihan Lokey also relied upon and assumed, without independent verification, that (i) the Transaction would be consummated in a manner that complies in all respects with all applicable international, federal and state statutes, rules and regulations, and (ii) all governmental, regulatory, and other consents and approvals necessary for the consummation of the Transaction would be obtained and that no delay, limitations, restrictions or conditions would be imposed or amendments, modifications or waivers made that would result in the disposition of any assets of Biota or Nabi, or otherwise have an effect on the Transaction, Biota or Nabi or any expected benefits of the Transaction that would
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be material to Houlihan Lokey’s analyses. In addition, Houlihan Lokey relied upon and assumed, without independent verification, that any adjustment to the exchange ratio pursuant to the Transaction Agreement or otherwise would not be material to its analyses or its opinion and that the final form of the Transaction Agreement would not differ in any respect from the execution copy of the Transaction Agreement identified above.

Furthermore, in connection with its opinion, Houlihan Lokey was not requested to make, and did not make, any physical inspection or independent appraisal or evaluation of any of the assets, properties or liabilities (fixed, contingent, derivative, off-balance-sheet or otherwise) of Biota, Nabi or any other party, nor was Houlihan Lokey provided with any such appraisal or evaluation. Houlihan Lokey did not estimate, and expressed no opinion regarding, the liquidation value of any entity or business. Houlihan Lokey did not undertake any independent analysis of any potential or actual litigation, regulatory action, possible unasserted claims or other contingent liabilities to which Biota or Nabi was or may be a party or was or may be subject, or of any governmental investigation of any possible unasserted claims or other contingent liabilities to which Biota or Nabi was or may be a party or was or may be subject.

Houlihan Lokey was not requested to, and did not, (a) initiate or participate in any discussions or negotiations with, or solicit any indications of interest from, third parties with respect to the Transaction, the securities, assets, businesses or operations of Nabi or any other party, or any alternatives to the Transaction,
(b) negotiate the terms of the Transaction, or (c) advise Nabi’s board of directors or any other party with respect to alternatives to the Transaction. Houlihan Lokey’s opinion was necessarily based on financial, economic, market and other conditions as in effect on, and the information made available to it as of, the date of its opinion. Houlihan Lokey did not undertake, and is under no obligation, to update, revise, reaffirm or withdraw its opinion, or otherwise comment on or consider events occurring or coming to its attention after the date thereof. Houlihan Lokey did not express any opinion as to what the value of Nabi’s shares of common stock actually would be when issued pursuant to the Transaction or the price or range of prices at which the shares of common stock of Nabi or the ordinary shares of Biota could be purchased or sold at any time.

Houlihan Lokey’s opinion was furnished for the use by Nabi’s board of directors (in its capacity as such) in connection with its evaluation of the Transaction and may not be used for any other purpose without Houlihan Lokey’s prior written consent. Houlihan Lokey’s opinion should not be construed as creating any fiduciary duty on Houlihan Lokey’s part to any party. Houlihan Lokey’s opinion is not intended to be, and does not constitute, a recommendation to Nabi’s board of directors, Nabi, any of Nabi’s stockholders or any other party as to how to act or vote with respect to any matter relating to the Transaction or otherwise.

Houlihan Lokey’s opinion only addressed whether, as of the date thereof, the exchange ratio provided for in the Transaction pursuant to the Transaction Agreement was fair to Nabi from a financial point of view, and did not address any other aspect or implication of the Transaction or any agreement, arrangement or understanding entered into in connection therewith or otherwise. Houlihan Lokey’s opinion did not express an opinion as to or otherwise address, among other things: (i) the underlying business decision of Nabi’s board of directors, Nabi, its security holders or any other party to proceed with or effect the Transaction,

(ii) the terms of any arrangements, understandings, agreements or documents related to, or the form, structure or any other portion or aspect of, the Transaction or otherwise (other than the exchange ratio to the extent expressly specified herein), (iii) the fairness of any portion or aspect of the Transaction to the holders of any class of securities, creditors or other constituencies of Nabi, or to any other party, except if and only to the extent expressly set forth in the last sentence of its opinion, (iv) the relative merits of the Transaction as compared to any alternative business strategies or transactions that might be available for Nabi or any other party, (v) the fairness of any portion or aspect of the Transaction to any one class or group of Nabi’s or any other party’s security holders or other constituents vis-à-vis any other class or group of Nabi’s or such other party’s security holders or other constituents (including, without limitation, the allocation of any consideration amongst or within such classes or groups of security holders or other constituents), (vi) whether or not Biota, Nabi, their respective security holders or any other party is receiving or paying reasonably equivalent value in the Transaction, (vii) the solvency,
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creditworthiness or fair value of Biota, Nabi or any other participant in the Transaction, or any of their respective assets, under any applicable laws relating to bankruptcy, insolvency, fraudulent conveyance or similar matters, or (viii) the fairness, financial or otherwise, of the amount, nature or any other aspect of any compensation to or consideration payable to or received by any officers, directors or employees of any party to the Transaction, any class of such persons or any other party, relative to the exchange ratio or otherwise. Furthermore, no opinion, counsel or interpretation was intended in matters that require legal, regulatory, accounting, insurance, tax or other similar professional advice. It was assumed that such opinions, counsel or interpretations have been or will be obtained from the appropriate professional sources. Furthermore, Houlihan Lokey relied, with the consent of Nabi’s board of directors, on the assessments by Biota, Nabi and their respective advisors, as to all legal, regulatory, accounting, insurance and tax matters with respect to Biota, Nabi and the Transaction or otherwise.

In preparing its opinion to Nabi’s board of directors, Houlihan Lokey performed a variety of analyses, including those described below. The summary of Houlihan Lokey’s analyses described below is not a complete description of the analyses underlying Houlihan Lokey’s opinion. The preparation of such opinions is a complex process involving various quantitative and qualitative judgments and determinations with respect to the financial, comparative and other analytical methods employed and the adaptation and application of those methods to the unique facts and circumstances presented. As a consequence, neither Houlihan Lokey’s opinion nor its underlying analyses is readily susceptible to summary description. Houlihan Lokey arrived at its opinion based on the results of all analyses undertaken by it and assessed as a whole and did not draw, in isolation, conclusions from or with regard to any individual analysis, methodology or factor. Accordingly, Houlihan Lokey believes that its analyses and the following summary must be considered as a whole and that selecting portions of its analyses, methodologies and factors, without considering all analyses, methodologies and factors or the narrative description of the analyses, could create a misleading or incomplete view of the processes underlying Houlihan Lokey’s analyses and opinion. Each analytical technique has inherent strengths and weaknesses, and the nature of the available information may further affect the value of particular techniques.

In performing its analyses, Houlihan Lokey considered general business, economic, industry and market conditions, financial and otherwise, and other matters as they existed on, and could be evaluated as of, the date of the opinion. The implied exchange ratio reference ranges and valuation reference ranges indicated by Houlihan Lokey’s financial analyses are illustrative and not necessarily indicative of actual values or predictive of future results or values, which may be significantly more or less favorable than those suggested by the analyses. In addition, such analyses do not purport to be appraisals or to reflect the prices at which businesses or securities actually may be sold, which may depend on a variety of factors, many of which are beyond Nabi’s control. Much of the information used in, and accordingly the results of, Houlihan Lokey’s analyses are inherently subject to substantial uncertainty.

Houlihan Lokey’s analyses and opinion were provided to Nabi’s board of directors in connection with its consideration of the proposed Transaction and were among many factors considered by Nabi’s board of directors in evaluating the proposed Transaction. Neither Houlihan Lokey’s opinion nor its analyses were determinative of the exchange ratio or of the views of Nabi’s board of directors or management with respect to the Transaction or exchange ratio. The type and amount of consideration payable in the Transaction were determined through negotiation between Nabi and Biota, and the decision to enter into the Transaction Agreement was solely that of Nabi’s board of directors.

The following is a summary of the material financial analyses performed by Houlihan Lokey in preparing its written opinion, dated April 20, 2012, to Nabi’s board of directors.

Biota Discounted Cash Flow/Nabi Sum of the Parts Analyses

Houlihan Lokey calculated an implied exchange ratio reference range based on:

· for Biota, the net present value of Biota’s unlevered, after-tax future free cash flows:

· in performing a discounted cash flow analysis with respect to Biota, Houlihan Lokey applied:
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· discount rates ranging from 14% to 17% to the unlevered, after-tax future free cash flows for Biota through the fiscal year ended June 30, 2020 based on the Nabi Projections for Biota, and

· terminal value multiples ranging from 2.00x to 2.50x to estimated revenue for Biota for the fiscal year ended June 30, 2020 based on the Nabi Projections for Biota, which range was selected taking into account, among other things, the selected companies’ data described below; and

· for Nabi, the net present value of Nabi based on a sum-of-the-parts analysis:

· for purposes of its sum of the parts analysis with respect to Nabi, Houlihan Lokey was advised by Nabi and assumed that immediately prior to closing of the Transaction and after giving effect to the distribution of the CVRs and Permissible Nabi Stockholder Cash Transactions, Nabi would not have any material assets other than:

· cash held in a bank account in an amount not in excess of $54 million;

· certain payment rights arising from the future sale, transfer, license or a similar transaction involving NicVAX® and Phoslyra®, with respect to which, in performing a discounted cash flow analysis, Houlihan Lokey applied discount rates ranging from 14% to 17% to the probability weighted cash flows for NicVAX® and Phoslyra® included in the Nabi Projections; and

· the Nabi NOLs, which management of Nabi had advised Houlihan Lokey and Houlihan Lokey had assumed Nabi was not expected to be able to utilize to reduce taxes in the foreseeable future.

The discounted cash flow analysis with respect to Biota indicated an implied aggregate equity valuation range for Biota of $231 million to $298 million. The sum of the parts analysis with respect to Nabi indicated an implied aggregate equity valuation range of $54 million to $61.3 million consisting of an implied aggregate valuation of the cash in a Nabi bank account at closing of $54 million; an implied aggregate valuation reference range of the payment rights arising from the future sale, transfer, license or a similar transaction involving NicVAX® and Phoslyra® of approximately $0.0 to $6.4 million; and an implied aggregate valuation reference range for the Nabi NOLs of approximately $0.0 to $0.9 million. Based on the discounted cash flow analysis with respect to Biota and the sum of the parts analysis with respect to Nabi, Houlihan Lokey calculated an implied exchange ratio reference range of 0.977 to 1.111 shares of Nabi common stock for each ordinary share of Biota, as compared to the exchange ratio in the proposed Transaction of 0.669212231 of a share of Nabi common stock for each ordinary share of Biota.

Other Analysis

Solely for illustrative purposes, Houlihan Lokey also calculated the implied exchange ratio reference range indicated by historical stock trading prices of Nabi common stock and Biota ordinary shares and the implied exchange ratio reference range indicated by the sum of the parts analysis with respect to Nabi and historical stock trading prices of Biota ordinary shares. The analysis of historical stock trading prices of Nabi common stock and Biota ordinary shares indicated an implied exchange ratio reference range of 0.830 to 0.841 of a share of Nabi common stock for each ordinary share of Biota, as compared to the exchange ratio in the proposed Transaction of 0.669212231 of a share of Nabi common stock for each ordinary share of Biota. The analysis of the sum of the parts analysis with respect to Nabi and historical stock trading prices of Biota ordinary shares indicated an implied exchange ratio reference ranges of 0.754 to 0.781 of a share of Nabi common stock for each ordinary share of Biota, as compared to the exchange ratio in the proposed Transaction of 0.669212231 of a share of Nabi common stock for each ordinary share of Biota.
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Selected Companies’ Data

Houlihan Lokey also reviewed certain data for selected biopharmaceutical companies with publicly traded equity securities that Houlihan Lokey deemed relevant, including enterprise values as multiples of 2012E revenue and 2013E revenue. The selected companies were selected because they were deemed similar to Biota in one or more respects, including the nature of their business, size, diversification and financial performance. The selected companies and resulting data were:

AVI Biopharma, Inc.

Bavarian Nordic A/S

BioCryst Pharmaceuticals, Inc.

Dynavax Technologies Corporation

Emergent BioSolutions, Inc.

Eurocine Vaccines AB

Hemispherx Biopharma, Inc.

Human Genome Sciences Inc.

iBio, Inc.

Inovio Pharmaceuticals, Inc.

Medicago Inc.

Novavax, Inc.

PharmAthene, Inc.

SIGA Technologies, Inc.

	
	
	
	Enterprise Value/

	
	2012E Revenue
	2013E Revenue

	Low
	
	1.21x
	
	0.86x
	

	High
	
	9.53x
	
	6.81x

	Median
	
	4.05x
	
	2.52x

	Mean
	
	4.35x
	
	3.28x



Other Matters

Houlihan Lokey was engaged by Nabi to provide an opinion to Nabi’s board of directors regarding the fairness to Nabi, from a financial point of view, of the exchange ratio provided for in the Transaction pursuant to the Transaction Agreement. Nabi selected Houlihan Lokey based on Houlihan Lokey’s experience and reputation. Houlihan Lokey is regularly engaged to render financial opinions in connection with mergers, acquisitions, divestitures, leveraged buyouts, recapitalizations, and for other purposes. Houlihan Lokey will receive a fee of $275,000 for its services, no portion of which is contingent upon the successful completion of the Transaction. Nabi has also agreed to reimburse Houlihan Lokey for certain expenses and to indemnify Houlihan Lokey, its affiliates and certain related parties against certain potential liabilities and expenses arising out of Houlihan Lokey’s engagement.

In the ordinary course of business, certain of Houlihan Lokey’s employees and affiliates, as well as investment funds in which they may have financial interests, may acquire, hold or sell, long or short positions, or trade or otherwise effect transactions, in debt, equity, and other securities and financial instruments (including loans and other obligations) of, or investments in, Biota, Nabi or any other party that may be involved in the Transaction and their respective affiliates, or any currency or commodity that may be involved in the Transaction. Houlihan Lokey and certain of its affiliates may provide investment banking, financial advisory and other financial services to Biota, Nabi, other participants in the Transaction and certain of their respective affiliates in the future, for which Houlihan Lokey and such affiliates may receive compensation.

Interests of Nabi Executive Officers and Directors in the Transaction

In considering the recommendations of Nabi’s board with respect to the Transaction Agreement, you should be aware that Nabi’s directors and executive officers have interests in the Transaction that may be different from,
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or in addition to, those of Nabi’s stockholders generally. These interests may create potential conflicts of interest. The board of directors was aware of these interests and considered them, among other matters, when it adopted the Transaction Agreement and approved the Transaction and voted to recommend that Nabi’s stockholders vote in favor of approving the Transaction Agreement.

Employment and Change of Control Agreements

We have entered into agreements with each of our executive officers providing for the payment of severance benefits in the event of a qualifying termination of employment following a change of control of Nabi. Nabi’s obligation to provide severance benefits in connection with a change of control is conditioned upon the executive’s execution of a separation agreement containing a release of claims against Nabi.

Change of Control Agreements with Paul Kessler and Matthew Kalnik

Each of Dr. Kessler, Nabi’s Senior Vice President—Clinical, Medical and Regulatory Affairs, and Dr. Kalnik, Nabi’s Senior Vice President—Strategic Planning and Business Operations, has entered into a separate change of control agreement pursuant to which he is entitled to receive change of control benefits if, within twelve months after a change of control, his employment is terminated by Nabi without cause or he terminates his employment with Nabi for good reason. Drs. Kessler and Kalnik’s benefits under the agreements include a payment equal to two times their base salary plus target bonus for the year in which the change of control occurs, payable in equal installments over a 24-month period. They also are entitled to receive the continuation of benefits under Nabi’s employee welfare benefit plans and any other employee benefit program or arrangements (including without limitation, medical and dental insurance plans and disability and life insurance plans) for twelve months following termination if it is possible to do so under the general terms and provisions of such plans and programs and up to $18,000 for executive outplacement services. In addition, all outstanding equity awards vest upon a change of control of Nabi and, in the case of options, remain exercisable for 24 months or, in most circumstances in connection with the Transaction Agreement, for the full remaining option term. See “— Amendment of Outstanding Option Terms” on page 70 of this proxy statement. Any severance benefit paid under these change of control provisions is in lieu of any severance benefits that might otherwise be payable to the executive under any employment agreement with Nabi.

Change of Control Provisions in Employment Agreement with Raafat Fahim

In March 2011, Dr. Fahim, our President and Chief Executive Officer, entered into an amended and restated employment agreement with Nabi. Under this agreement, Dr. Fahim is entitled to receive change of control benefits under his employment agreement if (i) within twelve months after a change of control or during a potential change of control period he terminates his employment with Nabi for good reason or dies or becomes disabled; (ii) during a potential change of control period or within twelve months after a change of control his employment is terminated by Nabi without cause (including Nabi’s failure to renew his employment agreement); or (iii) during the six-month period beginning six months after a change of control he terminates his employment for any reason, unless the change of control arises from the exercise by GSK of the NicVAX option under the Exclusive Option and License Agreement, dated as of November 13, 2009, between Nabi and GSK. In 2012, GSK notified Nabi that GSK did not intend to exercise such NicVAX option. Dr. Fahim also will be entitled to receive change of control benefits in the event that his employment is terminated (i) by Nabi without cause, (ii) by Nabi if it fails to renew his agreement at the expiration of the term or (iii) by Dr. Fahim for good reason, within (a) the twelve-month period ending upon a change of control (other than as a result of a liquidation or dissolution of Nabi approved by Nabi’s stockholders), (b) the twelve-month period ending upon the execution by Nabi of a definitive agreement and providing for and resulting in a change of control or (c) the 18-month period ending upon a change of control constituted solely by a liquidation or dissolution of Nabi approved by Nabi’s stockholders.

Dr. Fahim’s change of control severance benefits include his regular severance benefits that he would receive in any non-change of control situation (which are described below) plus a lump sum amount equal to (A) two and one-half (2.5) times the sum of (a) the higher of (x) Dr. Fahim’s then current annual base salary or
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(y) his base salary immediately prior to the date of termination plus (b) the target bonus Dr. Fahim could have earned under Nabi’s VIP Management Incentive Plan or any comparable bonus plan maintained by Nabi for the fiscal year in which the date of termination occurs), reduced by (B) an amount equal to the sum of
(x) two times Dr. Fahim’s base salary in effect as of the last day of the employment term, plus (y) the amount of any pro-rated bonus paid or payable pursuant to any such bonus plan (i.e., reduced by the amount of Dr. Fahim’s regular severance benefits). In addition, all outstanding equity awards vest upon a change of control of Nabi and, in the case of options, remain exercisable for 24 months or, in most circumstances in connection with the Transaction Agreement, for the full remaining option term. See “—Amendment of Outstanding Option Terms” on page 70 of this proxy statement. While Dr. Fahim’s regular severance benefits include 24 months of salary continuation, following a change of control or an approval of a bankruptcy court that (A) qualifies as an event described in Treasury Regulation Section 1.409A-3(j)(4)(ix)(A) or (B) permits acceleration of Dr. Fahim’s regular severance pay, all unpaid amounts of the regular severance pay will be paid to him in a lump sum on the date of the change of control or within 10 days of the approval of the bankruptcy court, as the case may be. Nabi has agreed to reimburse Dr. Fahim on a grossed-up basis for any excise tax that is payable by him under Sections 409A or 4999 of the IRC as a result of any payments by Nabi to him under his employment agreement with Nabi.

Dr. Fahim’s regular severance benefits that he would receive in a non-change of control situation consist of (i) severance pay equal to his base salary as in effect at the time of such termination for 24 months, (ii) bonus compensation prorated for the portion of the year worked, (iii) the continuation of certain fringe benefits for 24 months, (iv) immediate vesting of any non-vested stock options or shares of restricted stock held by the executive, which will be exercisable for 12 months after the termination date, but in no event later than the original option expiration date, and (v) up to $20,000 for executive outplacement services.

Other key Nabi employees also have change of control agreements with terms that vary from the terms of the change of control agreements with Drs.

Fahim, Kessler and Kalnik.

VIP Management Incentive Plan Special Bonus

In connection with the approval by the compensation committee of Nabi’s board of directors of Nabi’s VIP Management Incentive Plan , the compensation committee approved a special additional bonus available to all 2012 VIP Management Incentive Plan participants in the event that Nabi completes a transaction resulting from the announced strategic alternative process that results in a premium for Nabi’s stockholders to Nabi’s net cash at the time of the execution of the definitive agreement for any such transaction. In the event that Nabi completes a transaction resulting from the strategic alternatives process that results in a premium for Nabi’s stockholders to Nabi’s net cash, each participant in the 2012 VIP Management Incentive Plan will be entitled to receive an additional bonus equal to the to the bonus amount that such participant would have received under the VIP Plan for 2011, but for the fact that the Compensation Committee exercised its discretion to reduce the payments under the VIP Plan for 2011. The maximum potential cash award available under the special additional bonus to Drs. Fahim, Kessler and Kalnik is $59,373, $37,548 and $36,748 respectively.

Indemnification and Insurance

Under the terms of the Transaction Agreement, Biota’s directors and executive officers will be entitled to indemnification by Nabi after consummation of the Transaction in specified circumstances. In addition, for a period of six years after the completion of the Transaction, Nabi will maintain in effect directors’ and officers’ liability insurance covering those persons who are currently covered by Nabi’s and Biota’s directors’ and officers’ liability insurance policy on terms no less favorable to those applicable to the then current directors and officers of Nabi; provided, that Nabi will not be required to expend in excess of 300% of the annual premium paid by Nabi at the time of the completion of the Transaction for such coverage or such coverage as is available for 300% of the annual premium. See “The Transaction Agreement—Additional Obligations—Indemnification and Insurance” beginning on page 120 of this proxy statement for more information regarding these indemnification and insurance provisions.
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Amendment of Outstanding Option Terms

Effective June 8, 2012, Nabi’s board of directors modified the terms of all outstanding Nabi stock options held by all current employees, officers and directors of Nabi to provide that the term of any Nabi stock option held by any person whose employment with or service to Nabi ends while the Transaction Agreement is in effect or after completion of the Transaction, other than as a result of such person’s voluntary termination while the Transaction Agreement is in effect or termination by Nabi for cause, shall be the full original term of such option. Without the modification, the stock options held by Nabi employees who are not officers would terminate 90 days after the termination of their employment, the stock options held by Nabi executive officers would terminate two years after the termination of their employment (in connection with a change of control) and the stock options held by Nabi directors and the corporate secretary would terminate one year after their service to Nabi ends. The majority of Nabi’s outstanding options have terms of seven years. Prior to 2007, most Nabi stock options had a term of 10 years. Nabi’s outstanding stock options had a weighted average exercise price of $6.09 as of December 31, 2011. The lowest currently outstanding stock option exercise price is $1.87.

Executive Compensation Payable in Connection with the Transaction

The following table sets forth the amount of payments and benefits that each of Nabi’s named executive officers would receive in connection with the Transaction, assuming (i) the Transaction was completed on September 30, 2012, (ii) that each of the named executive officers incurred a severance-qualifying termination under the officer’s employment or change of control agreement on such date and (iii) the price per share of Nabi’s common stock is $1.65. These payments and benefits are the subject of an advisory (non-binding) vote of Nabi stockholders, as described below under “Proposal 5: Advisory Vote on Executive Compensation” beginning on page 139 of this proxy statement.

Change in Control Compensation

	
	
	
	
	
	
	
	Perquisites/
	
	Tax
	
	
	
	
	
	

	Name
	
	
	
	
	
	
	
	Benefits
	Reimbursement
	
	
	
	
	
	

	
	
	Cash ($) (1)
	Equity (2)
	
	
	(3)
	
	
	(4)
	
	
	Other
	Total
	

	Raafat E.F. Fahim, Ph.D. (5)
	$2,228,498
	
	$
	200,063
	
	$
	177,316
	
	$
	328,033
	
	$
	127,044
	
	$2,959,797
	
	

	Paul D. Kessler, M.D. (6)
	$1,085,302
	$
	141,075
	$
	59,650
	$
	11,017
	$
	41,850
	
	$1,316,708
	
	

	Matthew W. Kalnik, Ph.D. (6)
	$  986,637
	$
	97,020
	$
	61,926
	$
	10,938
	$
	41,750
	
	$1,170,046
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(1) The amounts included in the “Cash” column consist of cash severance and bonus payments. The cash severance amount is a multiple of the named executive officer’s base salary, determined in accordance with each named executive officer’s change of control or employment agreement with Nabi. The cash severance amount for Dr. Fahim is $1,236,944, for Dr. Kessler is $700,195 and for Dr. Kalnik is $636,540. The bonus amount assumes the bonus earned in the year of termination under the VIP Management Incentive Plan was equal to 100% of the target bonus, and that each of the executive officers received the special additional bonus. The bonus amount for Dr. Fahim is $989,555, for Dr. Kessler is $385,107 and for Dr. Kalnik is $350,097.

(2) Represents the value of awards of shares of restricted common stock held by the named executive officer on the date of termination as to which vesting would accelerate.

(3) Consists of (i) the value of continued health and dental insurance plans in an amount equal to $50,272, $17,800, and $20,176 with respect to each Drs. Fahim, Kessler and Kalnik, respectively; (ii) reimbursement of $28,800 for automobile allowances payable to Dr. Fahim; (iii) payment of $30,000, $18,000 and $18,000 to Drs. Fahim, Kessler and Kalnik, respectively, for financial planning and outplacement expenses, (iv) reimbursement of $32,910, $14,050 and $13,950 for premiums payable under Nabi’s Supplemental Executive Retirement Plan and supplemental life insurance policy payable to Drs. Fahim, Kessler and Kalnik; (v) matching contributions of $9,800, $9,800 and $9,800 under Nabi’s 401(k) Plan payable to Drs. Fahim, Kessler and Kalnik; and (vi) for Dr. Fahim, the value of a supplemental disability insurance policy ($25,534).
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(4) Reflects reimbursements for Maryland state taxes payable by Dr. Fahim on his taxable income and reimbursements for federal taxes payable by Dr. Fahim on contributions made by Nabi under its Supplemental Executive Retirement Plan. Reflects reimbursements for federal taxes payable by Drs. Kessler and Kalnik on contributions made by Nabi under its Supplemental Executive Retirement Plan and supplemental life insurance policies.

(5) In certain circumstances, all amounts payable to Dr. Fahim may be payable upon a single trigger (that is, amounts triggered by a change-in-control for which payment is not conditioned upon the executive officer’s termination without cause or resignation for good reason). In other circumstances, all amounts may be payable only following a double trigger (that is, amounts triggered only if there is a change-in-control and the executive officer’s employment is terminated without cause or the executive resigns for good reason).

(6) All amounts payable to Drs. Kessler and Kalnik are payable only upon a double trigger (that is, a qualified termination of the executive’s employment within twelve months following consummation of the Transaction).

A description of the arrangements pursuant to and circumstances in which the amounts set forth in the table above would be payable to the named executive officers is set forth above under “—Interests of Nabi Executive Officers and Directors in the Transaction—Employment and Change of Control Agreements” beginning on page 68 of this proxy statement. The potential amounts of payments and benefits upon termination of employment in connection with a change of control disclosed above are estimates only and do not necessarily reflect (except as otherwise indicated) the actual amounts that would be paid to the named executive officers, which would only be known at the time that they become eligible for payment and would only be payable if a termination of employment or change of control were to occur.

Accounting Treatment

Under U.S. GAAP, the Transaction will be accounted for as a “reverse acquisition” pursuant to which Biota will be considered the acquiring entity for accounting purposes. As such, Biota will allocate the total purchase consideration to Nabi’s tangible and identifiable intangible assets and liabilities based on their relative fair values at the date of the completion of the Transaction. Biota’s historical results of operations will replace Nabi’s historical results of operations for all periods prior to the Transaction; after completion of the Transaction, the results of operations of both companies will be included in Nabi’s consolidated financial statements.

Nabi will account for the Transaction using the purchase method of accounting under U.S. GAAP. Accounting Standards Codification 805 “Business Combinations,” referred to as “ASC 805,” provides guidance for determining the accounting acquiror in a business combination when equity interests are exchanged between two entities. ASC 805 provides that in a business combination effected through an exchange of equity interests, such as the Transaction, the entity that issues the equity interests is generally the acquiring entity. Commonly, the acquiring entity is the larger entity. However, the facts and circumstances surrounding a business combination sometimes indicate that a smaller entity acquires a larger one. ASC 805 further provides that in identifying the acquiring entity in a combination effected through an exchange of equity interests, all pertinent facts and circumstances must be considered, including the relative voting rights of the stockholders of the constituent companies in the combined entity, the composition of the board of directors and senior management of the combined company and the terms of the exchange of equity securities in the business combination, including payment of any premium.

Based on the facts that the board of directors of the combined entity will be composed of six former-Biota board members and two former-Nabi directors and that the chief executive officer and chief financial officer of the combined entity will be the former chief executive officer and former chief financial officer of Biota, as well as the terms of the exchange, pursuant to which the Nabi stockholders will receive a premium of approximately 19.0% over the $54 million cash contribution of Nabi to the combined company at the date of signing the Transaction Agreement, Biota is considered to be the acquiror of Nabi for accounting purposes. This means that
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the total purchase price will be allocated to Nabi’s tangible and identifiable intangible assets and liabilities based on their estimated relative fair market values at the date of the completion of the Transaction. Final valuations of property, plant and equipment, and intangible and other assets have not yet been completed as management is still reviewing the existence, characteristics and useful lives of Nabi’s intangible assets. The completion of the valuation work could result in significantly different amortization expenses and balance sheet classifications. After completion of the Transaction, the results of operations of both companies will be included in the consolidated financial statements of Nabi. For further discussion of the accounting treatment, see “Unaudited Pro Forma Condensed Consolidated Financial Information” beginning on page 12 of this proxy statement.

Board of Directors and Management of the Combined Company Following the Transaction; Headquarters

Board of Directors. Following the completion of the Transaction, the board of directors of the combined company will consist of eight directors, six of whom will be former directors of Biota and two of whom will be existing directors of Nabi. Set forth below is biographical information regarding each of the former directors of Biota who will serve as directors of the combined company following the effective time of the Transaction.

Dr. James Fox

Dr. Fox will serve as Chairman of the Board of the combined company.

James Fox, age 60, has served as a director of Biota since February 2009 and has served as Biota’s non-executive Chairman of the Board since such appointment. Dr. Fox has extensive experience in global technology and healthcare businesses. Prior to joining Biota, Dr. Fox founded Invetech, an Australian contract research and development company that specializes in healthcare products and complex instruments for international markets, in 1986. Invetech was merged with ASX listed Vision Systems Limited in 1993, with Dr. Fox taking over as Group Managing Director of the combined entity. In January 2007, Vision Systems Ltd. was acquired by Danaher Corporation. Prior to Invetech, Dr. Fox spent seven years working as a consultant and director with PA Technology.

Dr. Fox currently serves on the boards of directors of GenMark Diagnostics, Inc., a molecular diagnostics company listed on the NASDAQ Global Market, Air New Zealand Ltd., a New Zealand-based airline listed on the New Zealand Stock Exchange and ASX, TTP Group plc, a privately held technology and product development company, and MS Research Australia, a not-for-profit organization aimed at financing public multiple sclerosis research. Dr. Fox received his Bachelor’s, Master’s and Ph.D. degrees in engineering from the University of Melbourne. Dr. Fox’s extensive experience in the healthcare industry, including technology and product development, and his business leadership as a director of several companies led to the conclusion that he should serve on the board of directors of the combined company.

Mr. Peter Cook

Peter Cook, age 64, has served as Chief Executive Officer and Managing Director of Biota in December 2005. Prior to joining Biota, Mr. Cook was the Chief Executive Officer and Managing Director of Orbital Corporation Limited, a powertrain engineering company with unique technologies in direct injection of internal combustion engines, from 2002 to 2005. Prior to joining Orbital Corporation Limited, Mr. Cook served as Chief Executive Officer of Faulding Pharmaceuticals, President of Ansell’s Protective Products Division, Deputy Managing Director of Invetech and Director of Research and Development for Nicholas Kiwi. Mr. Cook currently serves as a Non-Executive Director of Quickstep Holdings Limited, a holding company with investments in advanced composite manufacturing facilities in Australia and advanced composite manufacturing technologies for the global market listed on the ASX. Mr. Cook holds a Master’s Degree in Pharmacy from Monash University and post graduate qualifications in Management from RMIT University. Mr. Cook’s extensive experience in restructures, mergers and acquisitions, innovation and innovation commercialization with technology-based companies, strong manufacturing background and extensive business experience in Australia, Europe, the U.S. and Asia led to the conclusion that he should serve on the board of directors of the combined company.
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Mr. Paul Bell

Paul Bell, age 66, has served as a director of Biota since September 2006. Mr. Bell has extensive international business experience in the pharmaceutical, biotechnology and medical devices industries. Most of his executive career was with Merck & Co Inc. including approximately 10 years as Managing Director of MSD Australia Pty Ltd from 1988 to 1997 and President of Merck’s Asia Pacific Region from 1997 to 2002. Mr. Bell currently serves as a non-executive director of Cochlear Ltd and of the Westmead Millenium Institute for Medical Research. He is a former director of Gropep Limited and Biolink Partners Ltd, and a former member of the Business Development Advisory Board of the Garvan Institute of Medical Research and of the Australian Federal Governments Pharmaceutical Partnerships Program Committee. Mr. Bell holds an MA (Hons) from University of Canterbury, New Zealand. Mr. Bell’s expertise in medical research and product commercialization, his experience as an executive officer of a global pharmaceutical company and his business leadership as a director of Cochlear Limited led to the conclusion that he should serve on the board of directors of the combined company.

Prof. Jeffery Errington

Jeff Errington, age 56, has served as a director of Biota since February 2010. Prof. Errington has served as the Director of the Institute for Cell and Molecular Biosciences since 2005 and as the Director of the Centre for Bacterial Cell Biology at Newcastle University since 2007. Prof. Errington is a renowned scientist in the field of microbial cell and molecular biology and is a Fellow of the Royal Society of London, a Fellow of the U.K. Academy of Medical Sciences and a Fellow of the American Academy of Microbiology. Prof. Errington is a world authority on the biochemical pathways responsible for bacterial replication, an essential pre-requisite to the successful development of novel antibacterial drugs. Prof. Errington holds a Bachelor of Science (BSc) from Newcastle University, a Doctorate (PhD) from the U.K. Centre for National Academic Awards, and a Masters (MA) from the University of Oxford. Prof. Errington’s long and distinguished career as a microbiologist and his deep knowledge of the molecular cell biology of bacteria, along with his background and perspective as an academic in these fields, led to the conclusion that he should serve on the board of directors of the combined company.

Prof. Ian Gust

Ian Gust, age 71, has served as a director of Biota since July 2001. Prior to joining Biota, Prof. Gust served from 1990 to 2000 as the Director of Research and Development at CSL Limited, an ASX listed global specialty biopharmaceutical company that researches, develops, manufactures and markets products to treat and prevent serious medical conditions. During this period Prof. Gust was closely involved in CSL Limited’s successful domestic and international expansion. Prof. Gust also currently serves as a Professorial Fellow of the Department of Microbiology and Immunology at the University of Melbourne, as a consultant to several organizations funded by the Bill and Melinda Gates Foundation, UNICEF, the World Bank and the World Health Organization. Prof. Gust holds an MD from University of Melbourne, and has post graduate degrees in pathology and microbiology. Prof. Gust’s long and distinguished career in medical research, including his wide international recognition for his contributions to the field of virology, along with his background and perspective as an academic in these fields, led to the conclusion that he should serve on the board of directors of the combined company.

Mr. Richard Hill

Richard Hill, age 65, has served as a director of Biota since November 2008. Mr. Hill currently serves as chairman of the boards of directors of Sirtex Medical Limited, a biotechnology and medical device company listed on the ASX, Calliden Group Limited, an Australia-based company that underwrites general insurance and is listed on the ASX, and is Chairman of Blackwall Property Funds Limited, a vertically integrated property funds manager listed on the ASX.

Mr. Hill was a founding partner of Hill Young & Associates a corporate advisory firm and previously held multiple senior executive positions in Hong Kong and New York with Wardley Holdings Limited, a wholly owned subsidiary of Hong Kong & Shanghai Banking Corporation (HSBC). Mr. Hill has been admitted as an attorney in New York, and holds a BA LLB (Sydney), and LLM (London).
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Mr. Hill’s business leadership as chairman and director of multiple companies and his extensive experience in finance and investing led to the conclusion that he should serve on the board of directors of the combined company.

Dr. Raafat E. F. Fahim

Dr. Fahim, age 58, has been President, Chief Executive Officer and a director of Nabi since January 2008 and acting Chief Financial Officer of Nabi since May 2008. From July 2007 to January 2008, Dr. Fahim served as Senior Vice President, Research, Technical and Production Operations of Nabi and Chief Operating Officer and General Manager of its Biologics Strategic Business Unit. From March 2003 to July 2007, Dr. Fahim served as Senior Vice President, Research, Technical and Production Operations of Nabi. Dr. Fahim is also non-executive Chairman of the Board of VM Farms, a Toronto, Canada-based private equity web hosting technology company. From 2002 to 2003, Dr. Fahim was an independent consultant, working with Aventis Pasteur, a pharmaceutical company, and other companies worldwide on projects that included manufacturing, process improvement, quality operations and regulatory issues. From 2001 to 2002, he served as President and Chief Operating Officer of Lorus Therapeutics, Inc., a biopharmaceutical company. From 1987 to 2001, Dr. Fahim was employed by Aventis Pasteur where he was instrumental in developing several vaccines from early research to marketed products. During his employment with Aventis Pasteur, Dr. Fahim held the positions of Vice President, Industrial Operations, Vice President, Development, Quality Operations and Manufacturing, Director of Product Development, and head of bacterial vaccines research/research scientist. Dr. Fahim’s background in the biopharmaceutical industry and current position as President and Chief Executive Officer of Nabi led to the conclusion that he should serve on the board of directors of the combined company.

Dr. Geoffrey F. Cox

Dr. Cox, age 68, has been a director of Nabi since 2000 and has served as non-executive Chairman of Nabi’s board of directors since February 2007. Dr. Cox is a partner with Red Sky Partners LLC and a member of the board of directors of QLT Inc. Dr. Cox previously served as Chairman of the Board, President and Chief Executive Officer of GTC Biotherapeutics, Inc., a biopharmaceutical company, from 2001 to 2010. From 1997 to 2001, he was Chairman of the Board and Chief Executive Officer of Aronex Pharmaceuticals, Inc., a biotechnology company. From 1984 to 1997, he was employed by Genzyme Corporation, a biotechnology company, last serving as its Executive Vice President, Operations. Dr. Cox is Immediate Past Chairman of the Massachusetts Biotechnology Council and served for a number of years on the Board of the Biotechnology Industries Association (“BIO”), together with the Health Governing Sections and Emerging Companies Sections of BIO. Dr. Cox received a BS in biochemistry from the University of Birmingham, U.K., and a Ph.D. in biochemistry from the University of East Anglia, U.K. Dr. Cox’s extensive biotechnology industry expertise, including his many years of experience as an executive officer and board member of publicly-traded biotechnology companies led to the conclusion that he should serve on the board of directors of the combined company.

Dr. Fahim and Dr. Cox are the existing directors of Nabi who will serve as directors of the combined company following the completion of the Transaction. If Nabi becomes aware, before the completion of the Transaction, that either Dr. Fahim or Dr. Cox is unable or unwilling to serve as a director of the combined company, then Nabi’s board of directors will have the sole right to replace such individual director with a new director designee, with the prior written consent of Biota, which consent will not to be unreasonably withheld.

The Transaction Agreement provides that the appointment of each of the former Biota directors and Nabi directors listed above to serve as a director of the combined company is subject to satisfaction of the regulatory requirements for directors set out in any applicable laws and the rules of NASDAQ.

Executive Officers. Following the effective time of the Transaction, Biota’s current chief executive officer, Mr. Peter Cook, and Biota’s current chief financial officer, Mr. Damian Lismore, are expected to serve as the chief executive officer and chief financial officer, respectively, of the combined company. See “—Board of Directors and Management of the Combined Company Following the Transaction; Headquarters—Board of Directors” beginning on page 72 of this proxy statement for biographical information regarding Mr. Peter Cook. Set forth below is biographical information regarding Mr. Damian Lismore.
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Mr. Damian Lismore

Damian Lismore, age 53, has served as Chief Financial Officer of Biota since his appointment in August 2005. Mr. Lismore’s experience includes 10 years with Price Waterhouse (now PriceWaterhouseCoopers) in Australia and six years with Deloitte Haskins & Sells in the U.K. Mr. Lismore has held several management roles, including Group Financial Controller and General Manager Buying & Finance, for Sigma, an Australian pharmaceutical company.

Mr. Lismore has extensive experience in the healthcare industry, particularly in acquisitions and restructurings, commercialization of new technologies and investor relations. Mr. Lismore holds a Bachelor of Arts (Honours) in Accountancy from the University of Ulster, is a member of the Institute of Chartered Accountants in Australia, a Fellow of the Institute of Chartered Accountants in Ireland and is a member of the Australian Institute of Company Directors.

Following the Transaction, Biota’s current chief executive officer, Peter Cook, and Biota’s current chief financial officer, Damian Lismore, will fill those roles within the combined company for an appropriate transition period until U.S.-based executives are appointed and assume responsibility. It is anticipated that senior management positions in the combined company will be filled principally from current members of the Biota management teams.

Headquarters. It is currently proposed that following the completion of the Transaction, the corporate offices of the combined company will initially be located in Rockville, Maryland.

Federal Securities Laws Consequences; Stock Transfer Restrictions

The shares of Nabi common stock to be issued in the Transaction have not been, and are not expected to be registered under the Securities Act or the securities laws of any other jurisdiction. The shares of Nabi common stock to be issued in the Transaction will be issued pursuant to an exemption from the registration requirements provided by Section 3(a)(10) of the Securities Act based on the approval of the Transaction by the Supreme Court of Victoria, Australia. In the event that the exemption from the registration requirements provided by Section 3(a)(10) of the Securities Act is not available for any reason, Nabi has agreed to use its best endeavors (as such term is qualified in the Transaction Agreement) to file a Registration Statement on Form S-4 (or on such other form that may be available to Nabi) in order to register the shares of Nabi common stock to be issued in the Transaction and to use its best endeavors to cause such registration statement to become effective prior to the completion of the Transaction.

Section 3(a)(10) of the Securities Act exempts securities issued in exchange for one or more bona fide outstanding securities from the general requirement of registration where the fairness of the terms and conditions of the issuance and exchange of the securities have been approved by any court or authorized governmental entity, after a hearing upon the fairness of the terms and conditions of exchange at which all persons to whom the securities will be issued have the right to appear and to whom adequate notice of the hearing has been given. If the Supreme Court of Victoria, Australia approves the Transaction, its approval will constitute the basis for the shares of Nabi common stock to be issued without registration under the Securities Act in reliance on the exemption from the registration requirements of the Securities Act provided by Section 3(a)(10) of the Securities Act.

The shares of Nabi common stock issued in the Transaction to Biota stockholders will be freely transferable under U.S. federal securities laws, except by persons who are deemed to be “affiliates” (as that term is defined under the Securities Act) of Nabi, including persons who are deemed to have been affiliates of Nabi within 90 days before the date of the closing of the Transaction. In the event that the shares issued by Nabi in the Transaction are in fact held by affiliates of Nabi, those holders may resell the shares (1) in accordance with the provisions of Rule 144 promulgated under the Securities Act, or (2) as otherwise permitted under the Securities Act. Rule 144 generally provides that “affiliates” of Nabi may not sell securities of Nabi received in the Transaction unless the sale is effected in compliance with the volume, current public information, manner of sale
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and timing limitations set forth in such rule. These limitations generally permit sales made by an affiliate in any three-month period that do not exceed the greater of 1% of the outstanding shares of Nabi common stock or the average weekly reported trading volume in such securities over the four calendar weeks preceding the placement of the sale order, provided that the sales are made in unsolicited, open market “broker transactions” and that current public information on Nabi is available. Persons who may be deemed to be affiliates of an issuer generally include individuals or entities that directly or indirectly control, are controlled by, or are under common control with, that issuer and may include officers and directors of the issuer as well as beneficial owners of 10% or more of any class of capital stock of the issuer.

Material U.S. Federal Income Tax Consequences of the Transaction

There are no material U.S. federal income tax consequences to Nabi’s existing stockholders that will result from the issuance of Nabi shares in the Transaction.

Considerations by Nabi’s Board of Directors If the Transaction is Not Completed

In the event that the Transaction is not completed, either because of the failure of either Nabi’s or Biota’s stockholders to approve the Transaction, or the failure of another condition to completion of the Transaction, Nabi’s board of directors will consider whether to distribute its remaining cash through a dividend or other return of capital or by the liquidation and dissolution of Nabi. If Nabi’s board of directors determines that liquidation and dissolution is advisable, it will approve a plan of liquidation and dissolution and submit it to Nabi stockholders for their approval. If Nabi’s board of directors recommends liquidation and dissolution to the stockholders, a meeting of Nabi stockholders to consider any proposed plan of liquidation and dissolution likely would not be held until approximately three or four months after the termination of the Transaction Agreement. Thereafter, if the plan is approved by stockholders, it will take Nabi approximately three years to complete the dissolution process and distribute all remaining assets to Nabi stockholders in accordance with Delaware corporate law. Depending on wind-up costs and anticipated and unanticipated claims, Nabi likely would distribute to its stockholders a majority of its remaining cash assets following stockholder approval of a plan of liquidation and dissolution. Nabi currently estimates that, assuming that Nabi completes the currently contemplated issuer tender offer, it would need to set aside a reserve in the range of approximately $20 million to $25 million in the aggregate to pay, and make provisions for, existing and future contingent and potential claims and liabilities, including severance payments and transaction-related fees and liabilities, expenses related to continuing operations including making required regulatory filings and the establishment of a mechanism for collecting and distributing any future distributions, milestone or royalty payments under existing agreements with respect to NicVAX and Phoslyra (of the foregoing amount, approximately $5 million to $10 million in the aggregate would need to be set aside for future contingent and potential claims and liabilities in accordance with Delaware corporate law). Nabi also expects that it would retain an as yet undetermined significant portion of its assets during at least the first year of the three-year process until it determines the risk and likely amount of unanticipated claims against it. After Nabi has paid or made adequate provision for payment of all of its liabilities and obligations (including future contingent and potential claims and liabilities) in the manner provided under the Delaware corporate law, one or more distributions of the remaining cash, if any, will be made to Nabi stockholders. Nabi currently is unable to predict the precise nature, amount or timing of any such dissolution and liquidating distributions.

NO APPRAISAL RIGHTS

Under Delaware law, holders of shares of Nabi common stock are not entitled to appraisal rights in connection with the Transaction or any of the matters to be acted on at the special meeting.
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REPURCHASE OF SHARES OF NABI COMMON STOCK; DIVIDENDS AND DISTRIBUTIONS Issuer Tender Offer; Dividends and Distributions

Nabi plans to return to its stockholders, before the completion of the Transaction, its remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction after satisfying outstanding liabilities. Such distribution is expected to take the form of a repurchase of certain of the outstanding shares of Nabi common stock through an issuer tender offer or other transaction and, for any remaining amounts, through a dividend or other return of capital, and currently is expected to be in the range of approximately $25 million to $30 million in the aggregate. Nabi plans to evaluate and, if deemed appropriate, to commence an issuer tender offer or other transaction to repurchase certain of the outstanding shares of Nabi common stock after filing a preliminary form of this proxy statement with the SEC and to complete such repurchase before mailing a definitive form of this proxy statement to Nabi stockholders. After the completion of the repurchase but prior to the completion of the Transaction, Nabi plans to declare a dividend or effect return of capital, as applicable, to distribute any remaining cash in excess of the $54 million required to be held by Nabi at the completion of the Transaction that is not required to satisfy any outstanding liabilities.

Contingent Value Rights

Nabi plans to issue CVRs to existing Nabi stockholders before the completion of the Transaction. Nabi expects that one CVR will be issued for each share of Nabi common stock outstanding as of a record date to be set at a date prior to the completion of the Transaction. However, the CVRs will not be attached to the shares of Nabi common stock. Nabi plans to enter into the CVR Agreement with a rights agent for the purpose of establishing the terms and conditions of the CVRs and the procedures by which payments, if any, will be made to the CVR holders. The form of the CVR Agreement is attached to this proxy statement as Annex G and is incorporated by reference herein.

The following is a summary of the material terms of the CVR Agreement. This summary does not purport to describe all of the terms of the CVR Agreement and is qualified by reference to the complete text of the form of the CVR Agreement. Nabi urges you to read the form of the CVR Agreement carefully and in its entirety.

The CVRs will be nontransferable, subject to certain limited exceptions as set forth in the CVR Agreement. The CVRs will not represent an equity or ownership interest, and CVR holders will have no voting or dividend rights. The rights of CVR holders will be limited to those rights expressly set forth in the CVR Agreement.

Pursuant to the CVR Agreement, CVR holders may, under certain circumstances, have rights to receive a portion of the cash proceeds actually received by the combined company in connection with a NicVAX Transaction. A “NicVAX Transaction” means a full or partial sale, license, transfer or any other similar transaction entered into by Nabi or the combined company with respect to the NicVAX Program (which is defined in the CVR Agreement to include those assets of Nabi that currently are or have been used in the research, development and manufacture of Nabi’s products for the prevention or treatment of nicotine addiction or for use as an aid to smoking prevention and/or cessation, including Nabi’s proprietary vaccine known as NicVAX® (Nicotine Conjugate Vaccine). NicVAX Transactions also include those transactions contemplated by the Exclusive Option and License Agreement, dated as of November 13, 2009, between Nabi and GSK, and any transactions involving any Nabi intellectual property not licensed to GSK under such agreement.

Subject to the terms and conditions of the CVR Agreement, if the combined company consummates a NicVAX Transaction within the 18-month period following the completion of the Transaction (the “Initial CVR Term”), CVR holders will be entitled to receive cash payments equal to such holder’s pro rata portion of (1) 75%
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of the cash proceeds in excess of $5 million actually received by the combined company in connection with such NicVAX Transaction during the Initial CVR Term (provided that such right is triggered only when the combined company actually receives $5.5 million or more in connection with such NicVAX Transaction) and (2) 75% of the first cash milestone payment actually received by the combined company in connection with such NicVAX Transaction during a five-year tail period following the expiration of the Initial CVR Term (provided that such right is triggered only when the combined company actually receives $0.5 million or more as such milestone payment and certain other thresholds are met). If the combined company does not consummate a NicVAX Transaction during the Initial CVR Term, or if the cash proceeds actually received by the combined company in connection with a NicVAX Transaction do not exceed certain thresholds as set forth in the CVR Agreement, no cash payment will be payable to CVR holders.

Under the CVR Agreement, the combined company will not have any obligation whatsoever to pursue, engage in, negotiate, enter into or consummate an actual or potential NicVAX Transaction or to research, develop or commercialize NicVAX® (Nicotine Conjugate Vaccine) or any other product that would trigger a payment to CVR holders; provided, that if the combined company makes a decision to pursue, engage in, negotiate or enter into a NicVAX Transaction, then it will need to use commercially reasonable efforts to seek to ensure that consideration paid to it in connection with a NicVAX Transaction is paid in cash and prior to the expiration of the Initial CVR Term.

Although Nabi currently plans to enter into the CVR Agreement and issue CVRs to Nabi stockholders, there is no assurance that CVRs will be issued at all or based on the terms currently set forth in the form of the CVR Agreement. Nabi currently has not entered into the CVR Agreement and Nabi’s board of directors may determine in its sole discretion not to issue the CVRs based on, among other things, the progress of the remaining investigator-initiated combination clinical trial in the Netherlands for NicVAX with Pfizer Inc.’s varenicline (Chantix/Champix). Furthermore, if Nabi and Biota agree, the terms of the CVR Agreement as currently contemplated may be changed prior to Nabi entering into the CVR Agreement.
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REGULATORY AND OTHER APPROVALS REQUIRED FOR THE TRANSACTION

Australian Regulatory Matters

Under the Corporations Act, the Transaction must be approved by Biota stockholders and a Supreme or Federal Court of Australia (expected to be the

Supreme Court of Victoria, Australia) to become effective. The Corporations Act expressly prevents a court from granting approval unless:

· ASIC provides the court with a statement that it has no objection to the Transaction; or

· the court is satisfied that the Transaction has not been proposed for the purpose of enabling any person to avoid the operation of any of the provisions of Chapter 6 of the Corporations Act (which relates to takeovers).

Biota intends to apply to the Supreme Court of Victoria, Australia at the first court hearing for (1) an order that meetings for each relevant class of Biota stockholders be convened and (2) an approval of the distribution of the explanatory memorandum about the Transaction to Biota stockholders. Biota must give ASIC at least 14 days’ notice before the first court hearing and must allow ASIC a reasonable opportunity to review the explanatory memorandum and to make submissions to the court with respect to it. Biota also intends to apply to ASIC for ASIC to provide to the court a written statement that it has no objection to the Transaction. Provided that ASIC is satisfied with the terms of the Transaction documents (including the Transaction Agreement) and the explanatory memorandum to be provided to Biota stockholders, Biota expects that ASIC will provide to the court at the first court hearing a letter stating that ASIC intends to issue a no-objection statement at the second court hearing.

Pursuant to the orders made by the court at the first court hearing, Biota will convene a meeting of Biota stockholders to vote on a resolution to approve the Transaction. The Transaction must be approved by a majority in number of Biota stockholders that are present and voting in person or by proxy at the meeting, as well as at least 75% of the votes cast on the resolution in person or by proxy by Biota stockholders at the meeting. The Biota stockholders meeting is expected to occur on or about [****], 2012.

If the Transaction is approved at the Biota stockholders meeting and all other conditions to the Transaction are satisfied, Biota will seek to obtain court approval of the Transaction at the second court hearing. The second court hearing is expected to occur on or about [****], 2012.

If the court approves the Transaction at the second court hearing, a copy of the court order will be filed with ASIC and the Transaction will become binding on all classes of Biota stockholders, including those who voted against the Transaction (referred to herein as the “effective date of the scheme of arrangement”).

Trading in Biota’s ordinary shares on the ASX will be suspended from the close of trading on the effective date of the scheme of arrangement, which is anticipated to be shortly after the court approval of the scheme. A record date (which will be the fifth business day following the effective date of the scheme of arrangement) will be set to determine the Biota stockholders entitled to receive shares of Nabi common stock as consideration for the Transaction. The Transaction consideration will be provided to Biota stockholders three business days after such record date and the Transaction will be deemed to have been completed or implemented on that date (referred to herein as the “implementation date”).

Biota Stockholder Approval

As described above, Biota will hold a special meeting of its stockholders on or about [****], 2012 to consider and vote upon a resolution to approve the Transaction. The Transaction must be approved by the requisite majorities of the Biota stockholders under Section 411(4)(a)(ii) of the Corporations Act (a majority in number of Biota stockholders that are present and voting in person or by proxy at the meeting, as well as at least 75% of the votes cast on the resolution in person or by proxy by Biota stockholders at the meeting).
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NASDAQ Initial Listing Application Requirement

Under the NASDAQ Listing Rule 5110(a), a NASDAQ listed corporation must apply for initial listing in connection with a transaction whereby the NASDAQ listed corporation combines with a non- NASDAQ entity, resulting in a change of control of the NASDAQ listed corporation and potentially allowing the non- NASDAQ entity to obtain a NASDAQ listing. On May 14, 2012, Nabi received a letter from The NASDAQ Stock Market notifying the staff’s conclusion that the Transaction would constitute a change of control under NASDAQ Rule 5110(a). Nabi plans to re-apply for initial listing prior to the completion of the Transaction.

HSR Approval

The HSR Act requires the parties to certain acquisitions and other transactions that meet specified minimum size requirements to file notifications with the Antitrust Division of the U.S. Department of Justice and the U.S. Federal Trade Commission and observe a waiting period before closing, unless an exemption applies. Nabi and Biota believe that the Transaction is exempt from the notification requirements based on the fair market value of Biota’s non-exempt assets, namely its assets in the U.S. Accordingly, neither Nabi nor Biota is expected to make a notification under the HSR Act with respect to the Transaction. If such exemption does not apply, the Transaction would not be able to be consummated until notification and report forms have been filed with the Antitrust Division of the U.S. Department of Justice and the Federal Trade Commission by Nabi and Biota, and the applicable waiting period has expired or been terminated.

Other than as described above, neither Nabi nor Biota is aware of any regulatory approvals required to be obtained, or waiting periods required to expire, to complete the Transaction. If Nabi and Biota discover that other approvals or waiting periods are necessary, Nabi and Biota intend to seek to obtain or comply with them in accordance with the Transaction Agreement.
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INFORMATION ABOUT THE COMPANIES

Nabi Biopharmaceuticals

Nabi is a biopharmaceutical company that has focused on the development of vaccines addressing unmet medical needs, including nicotine addiction. Nabi has sought to leverage its experience and knowledge in powering the human immune system to target these serious unmet medical needs. Nabi has been incorporated in Delaware since 1969 and its operations are located in Rockville, Maryland.

Nabi’s sole remaining product currently in development is NicVAX® (Nicotine Conjugate Vaccine), an innovative and proprietary investigational vaccine for the treatment of nicotine addiction and prevention of smoking relapse based on patented technology. Nabi suffered a significant setback in 2011 when NicVAX did not achieve the primary endpoint in two Phase III efficacy trials conducted in the U.S. As of March 31, 2012, Nabi’s remaining assets include the following: (1) $94.9 million of cash and cash equivalents, (2) the potential residual value of NicVAX as well as any next-generation nicotine vaccine which was licensed to GSK in 2010, (3) the potential royalty from Phoslyra which was sold to Fresenius USA Manufacturing, Inc. in 2006, and (4) the potential value of our NOLs.

Biota Holdings Limited

Business

Biota is an anti-infective drug development company based in Melbourne, Australia. Since its initial public offering in Australia on the ASX in 1985, Biota has evolved from a one-program research company to a diversified drug discovery and development company. Biota currently receives royalties from sales of two influenza antiviral drugs by its licensees and has a pipeline of candidate drugs aimed at treating HRV, RSV, HCV and bacterial infections. Biota also has recently completed a Phase IIb study in asthmatics of its lead compound, vapendavir, for HRV infections.

Biota’s first revenue-producing product, zanamivir, was developed and commercialized as the first-in-class NI to treat influenza pursuant to a research and license agreement entered into with GSK in 1990. Under the terms of the agreement, Biota licensed zanamivir on an exclusive, worldwide basis to GSK, which markets the product as Relenza™. Under the agreement, Biota receives royalty payments of 7% of GSK’s annual net sales of Relenza™ in major countries and 10% of GSK’s annual net sales of Relenza™ in Australia, New Zealand, South Africa and Indonesia. Biota’s relationship and agreements with GSK are described in more detail below under “—Biota’s Products and Product Candidates—Zanamivir: marketed globally by GSK as Relenza™” beginning on page 85 of this proxy statement.

Biota’s second revenue-producing product is laninamivir, a second-generation NI, which was developed in collaboration with Daiichi Sankyo, pursuant to a collaboration and license agreement which provides for the cross-licensing of NI patents and other information relating to long acting NI (“LANI”) drugs, including laninamivir. Under the collaboration and license agreement, Biota and Daiichi Sankyo agreed to share equally any royalties, license fees, or milestone or other payments received from any third party licensee of laninamivir outside of Japan.

In September 2010, Inavir® was approved by the Japanese Ministry of Health and Welfare for the treatment of influenza in adults and children, which enabled Daiichi Sankyo to market the product in time for the 2010/2011 influenza season. Daiichi Sankyo is currently conducting a Phase III trial in Japan to investigate the effectiveness of laninamivir to prevent influenza. A successful outcome in this study would increase Biota’s revenue potential by allowing Daiichi Sankyo to market Inavir® in Japan for the prevention of influenza.

Laninamivir is marketed in Japan by Daiichi Sankyo as Inavir® pursuant to a commercialization agreement. Under the commercialization agreement, Biota receives a 4% royalty on Daiichi Sankyo’s net sales of Inavir®
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and has the right to earn up to an additional $18 million upon the achievement of sales milestones by Daiichi Sankyo in Japan. The royalty rate can increase to up to 6% of Daiichi Sankyo’s net sales of Inavir® in Japan if laninamivir is licensed under suitable terms to a third party outside of Japan.

Biota’s relationship and agreements with Daiichi Sankyo are described in more detail below under “—Biota’s Products and Product Candidates— Laninamivir: marketed in Japan by Daiichi Sankyo as Inavir®” beginning on page 85 of this proxy statement and “—Collaborative Relationships—Collaboration and License Agreement between Biota and Daiichi Sankyo” beginning on page 90 of this proxy statement.

On March 31, 2011, Biota’s wholly owned subsidiary, Biota Scientific Management Pty Ltd. (“BSM”), was awarded a contract by BARDA. BARDA is part of the U.S. Office of the Assistant Secretary for Preparedness and Response (“ASPR”) within the U.S. Department of Health and Human Services (“HHS”). The BARDA contract is for the late stage development of laninamivir on a cost-plus-fixed-fee basis, not to exceed $231,252,675 (of which $15,128,679 represents BSM’s fixed-fee and $216,123,996 represents the estimated costs reimbursable by BARDA). Pursuant to the BARDA contract, reimbursable costs include those costs incurred by BSM for manufacturing, a pilot clinical evaluation, scale-up development, and manufacturing facility design (but not facility construction) leading towards licensure of laninamivir by the FDA. The BARDA contract is designed to fund and provide BSM with technical and clinical data and U.S. based manufacturing to support a U.S. new drug application (“NDA”) to the FDA for laninamivir. The performance period of the BARDA contract commenced on March 31, 2011, and continues for 60 months. Biota’s agreement with BARDA is described in more detail below under “—BARDA Contract” beginning on page 86 of this proxy statement.

Market Opportunity

What is Influenza?

Influenza is a respiratory infection caused by a member of the influenza virus family. Influenza virus infections are usually more severe than other respiratory virus infections and typically involve a combination of respiratory (cough, sore throat) and constitutional (fever, headache, muscle aches) symptoms. In older adults and people with certain pre-existing medical conditions, influenza infections can lead to serious and even life-threatening complications. A notable feature of influenza is that repeated infections can occur throughout life.

Influenza viruses circulate in every part of the world. Seasonal influenza is an acute viral infection caused by an influenza virus. There are three types of seasonal influenza—A, B and C. Type A and type B viruses are of particular public health concern. They can be readily distinguished from each other by laboratory tests but not by clinical symptoms. Type C influenza viruses occur much less frequently than A and B and are of limited public health significance. Only influenza A and B viruses are included in seasonal influenza vaccines.

Type A influenza viruses are further classified into subtypes according to different kinds and combinations of virus surface proteins. Influenza viruses are coated with two proteins, called haemagglutinin (“HA”) and neuraminidase (“NA”). There are many subtypes of influenza A with different variants of HA and NA, although most of these subtypes only circulate in birds.

Influenza B viruses only infect humans and are not classified into subtypes. Two-closely related lineages of type B viruses are currently circulating in humans.

Occasionally a new subtype of influenza A virus emerges that has an HA to which most humans have not previously been exposed—this is known as “antigenic shift.” In addition to “antigenic shift,” the HA and NA of type A and B viruses continually change by mutation to produce new strains of the virus, a process referred to as “antigenic drift.”
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The highest risk of complications arising from yearly influenza outbreaks occurs among children younger than age two, adults age 65 or older, and people of any age with certain medical conditions, such as chronic heart, lung, kidney, liver, blood or metabolic diseases (such as diabetes), or weakened immune systems.

Seasonal influenza occurs yearly during autumn and winter in temperate regions. Illnesses result in hospitalizations and deaths mainly among high-risk groups (the very young, elderly or chronically ill). Worldwide, these annual outbreaks result in about three to five million cases of severe illness, and about 250,000 to 500,000 deaths. Most deaths associated with influenza in industrialized countries occur among people age 65 or older. In some tropical countries, influenza viruses circulate throughout the year with two peaks during wet seasons.

Pandemic Influenza

In addition to seasonal influenza, from time to time there are influenza pandemics that spread worldwide and infect a large proportion of the population. These pandemics occur irregularly, typically when a new strain of influenza emerges to which most of the human population has not been exposed or which is transmitted to humans from another species. The lack of previous exposure means that immunity within the community is low, allowing rapid infection and transmission of the new strain amongst people on a global scale. Over the course of the last 100 years, there have been four influenza pandemics.

In 2009, the world experienced its first pandemic in 41 years with the emergence of the Pandemic A(H1N1) 2009 virus. This virus had many characteristics of viruses circulating in swine and also is related to the 1918 pandemic virus (known as the Spanish flu). Other major influenza outbreaks during the last century include the 1957 Asian flu and the 1968 Hong Kong flu. Pandemics can cause high mortality and it has been estimated that the Spanish flu killed over 50 million people.

For most people infected by the H1N1 2009 pandemic virus, symptoms were relatively mild. However, certain population groups were at higher risk for severe illness or complications.

The timing and severity of pandemics are unpredictable. The key event that leads to a pandemic is a random genetic shuffling which generates a new influenza virus able to spread easily among humans.

Avian H5N1 and other influenza viruses

While only two influenza A subtypes currently circulate broadly in humans, influenza A viruses of all subtypes can infect birds. Of particular concern to public health authorities is the highly pathogenic avian influenza A(H5N1) virus (“bird flu”) which causes devastating disease in domestic poultry flocks. H5N1 viruses spread rapidly at a local level amongst poultry and their global transmission has been facilitated by international trade in poultry and poultry products and, to some extent, by migratory birds. Most known cases of human infection with these viruses have occurred in people who have had close contact with infected birds. To date cases of human-to-human transmission of A(H5N1) viruses have been extremely rare. H7 and H9 avian influenza subtypes are also known to infect humans occasionally but such cases are also relatively rare.

Public health authorities are concerned that an H5N1 virus may undergo changes that allow it to spread easily between humans, causing a pandemic. Furthermore, in cases where people have been infected by the H5N1 virus, the disease has been particularly severe and aggressive. If the new virus retained the properties of current H5N1 viruses that cause severe disease in humans, the mortality rate would be expected to be high.

While birds can be infected by all known influenza A subtypes, a smaller number of subtypes are also known to infect pigs, horses, dogs and other species. Historically there have been no recorded instances of natural transmission from horses or dogs to humans, but transmission from pigs to humans does occur from time to time. The Pandemic H1N1 influenza strain that emerged in 2009, commonly referred to as the “swine flu,”
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was the result of a series of genetic shuffling events between swine, avian and human influenza viruses that had occurred over many years, ultimately producing a virus that is now transmitted readily between people.

Current Approaches to Management and Treatment of Influenza

There are two different approaches to managing influenza outbreaks: prevention-only versus treatment and prevention.

The prevention-only approach involves administration of a vaccine to a wide population of people who may be vulnerable to influenza. The goal of the vaccine is to stimulate the production of the body’s own antibodies to combat future exposure to the influenza virus. While the prevention-only approach to managing influenza outbreaks is not as expensive as the treatment and prevention approach, it has limitations. First, influenza vaccinations are most effective when circulating viruses are well-matched with vaccine viruses. Influenza viruses are constantly changing. Second, the efficacy of the prevention-only approach depends on vaccinating a sufficient percentage of the potential patient population to contain the spread of the disease. Third, the effectiveness of influenza vaccine varies according to the age and immunocompetence of the vaccine recipient.

Unlike the prevention-only approach to managing influenza, the treatment and prevention approach involves using drugs known as neuraminidase inhibitors or NIs to both treat and prevent the disease. NIs are drugs that block the enzyme that releases virons from the host lung cell, following replication. The neuraminidase enzyme is common to all strains of influenza and therefore NIs are the only option to treat all strains. In addition, NIs can be used for prevention of influenza.

There are two forms of treatment for influenza: symptomatic and antiviral. Drugs that lessen the symptoms of the disease, such as a runny nose, high temperature, coughs and headache, are available over the counter in pharmacies and sometimes supermarkets but these treatments have no effect on the course of the infection. Other drugs that limit the multiplication of the virus are generally only available by prescription from a doctor. This second group comprises the drugs known as NIs, zanamivir (Relenza™), laninamivir (Inavir®) and oseltamivir (Tamiflu®) which act on both influenza A and B, and the older drugs amantadine and rimantadine. Amantadine and rimantadine are no longer recommended for treatment of influenza as currently circulating strains have developed resistance to this class of drugs. Not all antiviral drugs are available in all countries.

Biota holds a significant portion of the current treatment options and development pipeline of NIs.

The Global Market for NIs

NIs are sold in two ways—through prescriptions to treat patients who have contracted influenza and to governments, which seek to build stockpiles to ensure adequate supplies in the case of an epidemic or pandemic.

According to IMS Health, during the 2009/2010 influenza season worldwide prescription sales of NIs from July 2009 through June 2010 were approximately $1.4 billion, distributed through pharmacies. Of this total, approximately $800 million of sales were in the U.S. and approximately $400 million were in Japan. Biota believes that Relenza™ accounted for approximately 17% of worldwide NI sales in this period, while Tamiflu® accounted for the remainder.

Unlike the prescription market, the stockpile market is focused on sales to U.S. and foreign governments. Stockpiling is desirable because the shelf life for NIs is relatively long—up to seven years. The World Health Organization (“WHO”) recommends that NIs be stockpiled to cover 25% of the global population. The U.S. government has a policy to keep a stockpile that would cover 35% of its population, while some other developed countries are aiming for over 50% coverage.

A report published in 2011 by Market Research Media Ltd indicates that over the past five years, government spending worldwide on pandemic influenza preparedness (including vaccines, antivirals and medical supplies) has more than tripled from $2.2 billion in 2004 to $7 billion in 2009.
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Biota believes that prior to reports of emerging resistance to Tamiflu® in 2009, the relative percentages of Tamiflu® and Relenza™ in government stockpiles were approximately 85% and 15%, respectively. However, Biota believes that the market share of Relenza™ in new stockpile purchases should increase due to concerns about viral resistance and side effects associated with Tamiflu® and statements by relevant government authorities that they intend to rebalance stockpiles of NIs. A significant portion of the U.S. stockpile of Tamiflu® expires in 2012. Biota believes that there is significant opportunity for sales to the U.S. government as the current stockpile expires and is replenished.

Biota’s Products and Product Candidates

Zanamivir: marketed globally by GSK as Relenza™

In 1990, Biota and GSK entered into a research and license agreement, as amended on March 30, 1998 and November 28, 2001, pursuant to which GSK developed and commercialized zanamivir, the world’s first-in-class neuraminidase inhibitor antiviral drug for influenza. Zanamivir has been marketed by GSK as Relenza™ since 1999. GSK holds exclusive rights to manufacture, market and sell zanamivir globally for which Biota receives royalties at 7% of net sales in major countries and royalties of 10% of net sales in Australia, New Zealand, South Africa and Indonesia.

Influenza outbreaks are highly variable in terms of severity, frequency and morbidity and the market for Relenza™ is likely to continue to be volatile, unpredictable and difficult to forecast. Government purchases of Relenza™ for influenza pandemic stockpiles resulted in increased royalties to Biota in 2009 and 2010, particularly in the lead up to, and during, the H1N1 2009 pandemic. The threat of another influenza outbreak remains, and Biota believes that there are a number of countries that have aging stockpiles with inventory expiring from 2012.

GSK’s obligation to pay royalties to Biota on sales of Relenza™ ceases upon expiry of the patents covering zanamivir on a country-by-country basis. Accordingly, Biota believes that royalties on sales of Relenza™ could continue to provide an important revenue stream until key patents expire from December 2014 in the U.S., May 2015 in major countries of the European Union, and July 2019 in Japan. See “—Patents and Proprietary Rights—Projected Patent Estate Expiration in the U.S., European, Japanese and Australian Pharmaceutical Markets” beginning on page 92 of this proxy statement.

Laninamivir: marketed in Japan by Daiichi Sankyo as Inavir®

Biota’s LANI program seeks to address the limitations of the first generation neuraminidase inhibitors, which require twice daily dosing. The ability to dose patients with laninamivir on a “one and done” basis for treatment and the potential for once weekly dosing for prevention offers a number of potential benefits. Less frequent dosing may result in the patient being more likely to use the product as and when intended, as well as a reduced cost of storage and deployment in instances where the product is intended to be stockpiled.

On September 29, 2003, Biota and Sankyo Co., Ltd (now Daiichi Sankyo Company Limited) agreed to merge their respective LANI programs (laninamivir and FLUNET) pursuant to a collaboration and license agreement. On March 27, 2009, Daiichi Sankyo exercised its option under the agreement to develop and commercialize the LANI compound laninamivir in Japan. BSM, Biota and Daiichi Sankyo entered into a commercialization agreement, pursuant to which Daiichi Sankyo obtained the exclusive right to market laninamivir in Japan as Inavir®, in return for funding an extensive range of Japanese clinical trials. Daiichi Sankyo is also required to market and sell Inavir® in Japan with a view to maximizing net sales in accordance with a marketing plan. The collaboration and license agreement, as amended, is described in more detail below under “—Collaborative Relationships—Collaboration and License Agreement between Biota and Daiichi Sankyo” beginning on page 90 of this proxy statement.
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Under the commercialization agreement, Daiichi Sankyo is required to pay Biota a royalty of 4% of net sales of Inavir® in Japan. In certain circumstances, this royalty rate can increase up to 6% of net sales if laninamivir is licensed to a third party outside of Japan. The royalty rate may be reduced in the event a generic equivalent is successfully launched in Japan. Daiichi Sankyo is also required to pay Biota fixed sum payments up to $18 million on the achievement of specified sales milestones.

The commercialization agreement with Daiichi Sankyo terminates upon the later of the expiration of all patents covering the product and 12 years from the launch of the product in Japan, subject to its earlier termination for material breach.

In September 2010, the Japanese Ministry of Health and Welfare approved a new drug application for laninamivir, which permitted the product to be marketed in Japan for treatment of influenza in time for the 2010/2011 influenza season. Currently, Inavir® is approved in Japan for the treatment of influenza in adults and children. Depending on the results of a Phase III prophylaxis study that is currently underway, Biota expects that Daiichi Sankyo will apply for the approval from the Japanese Ministry of Health and Welfare to be able to market Inavir® in Japan for prevention of influenza which should facilitate the inclusion of Inavir® in Japanese stockpiles. The introduction of Inavir® to the Japanese market generated royalties for Biota of A$2.9 million in the 2010/2011 influenza season. Royalties to Biota for the nine month period ended March 31, 2012 were A$4.1 million.

BARDA Contract

On March 31, 2011, Biota’s wholly owned subsidiary, BSM, was awarded a contract from BARDA. As noted above, BARDA is part of the ASPR, within HHS. The BARDA contract is fully funded over an estimated five year period; however, it is contingent upon the delivery of key milestones throughout the period. The BARDA contract was awarded on a cost-plus-fixed-fee basis, not to exceed $231,252,675. Of the “not to exceed” contract value, $15,128,679 represents BSM’s fixed-fee and $216,123,996 represents the estimated costs reimbursable by BARDA.

The BARDA contract is designed to provide U.S. based manufacturing, technical and clinical data to support an NDA for laninamivir to the FDA. Subject to obtaining satisfactory clinical and other technical results, BSM expects to file an NDA for laninamivir in 2016.

BARDA’s Charter includes but is not limited to U.S. based “manufacturing, clinical evaluation of pilot and commercial scale lots of drugs or biologicals, including but not limited to small molecules, enzymes, polypeptides, proteins and natural or synthetic antibodies and nucleic acids or derivatives thereof.” Under the contract, BSM will establish U.S. manufacturing of laninamivir, optimize its manufacturing processes, and conduct clinical trials for safety and efficacy in adult and pediatric populations.

The BARDA contract is for 60 months, commencing on March 31, 2011. BSM’s entitlement to the $15,128,679 fixed-fee is contingent of BSM’s satisfaction of various “milestones” identified in the contract. Details regarding the contract milestones are provided in the BARDA contract’s Statement of Work. In brief, BSM is required to achieve the following milestones:

· Milestone 1: Within three months of contract award, BSM shall provide to HHS for review and acceptance a comprehensive milestone-driven Product Development Plan, inclusive of preclinical and clinical activities performed and completed prior to the contract award, and those clinical and manufacturing activities to be performed after the contract award. The Product Development Plan has been submitted to HHS.

· Milestone 2: Within 6 months of contract award, BSM shall provide to HHS for review and acceptance a comprehensive Clinical Development and Regulatory Plan, inclusive of a summary of preclinical studies, and detailed descriptions of clinical evaluation and regulatory activities. The Clinical Development and Regulatory Plan has been submitted to HHS.
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· Milestone 3: Within nine months of contract award, BSM shall provide to HHS for review and acceptance a Manufacturing Facility Plan relating to a facility to producing laninamivir, including pre-pandemic and pandemic facility management plans. The Manufacturing Facility Plan has been submitted to HHS.

· Milestone 4: Within 12 months of contract award, BSM shall provide to HHS for review and acceptance a Feasibility Plan to manufacture, test and release product containing laninamivir. The Feasibility Plan has been submitted to HHS.

· Milestone 5: BSM will provide a work breakdown structure including comprehensive and integrated timelines (Gantt chart) and key objectives and its execution. This milestone is ongoing.

Like most contracts awarded by the U.S. Federal Government, the BARDA contract incorporates by reference many U.S. Federal Acquisition Regulation (“FAR”) and agency-supplement FAR clauses. Each of these clauses carries specific rights and obligations, many of which are unique to government contracting, including various procurement, socio-economic, ethics, import and export, security, pricing and cost accounting, contract termination, reporting, and audit requirements. BSM’s failure to comply with these regulations and requirements could result in reductions of the contract value, contract termination, the assessment of penalties and fines, and/or suspension or debarment from government contracting or subcontracting for a period of time. Additionally, these clauses subject BSM to routine audits and investigations by U.S. Federal Government agencies. These agencies are tasked with reviewing BSM’s performance, cost structure, and compliance with applicable laws, regulations, and standards. The HHS also has the right to conduct site visits/audits and collect samples of product held by BSM and its subcontractors.

Because BSM will continue as the contractor following the completion of the Transaction and the Transaction will not alter the assets used to perform the contract, no novation or name-change agreement should be required.

HRV Program

HRV infections are frequently associated with the common cold, which presents as a minor and mild disease in otherwise healthy individuals. However, there is a mounting body of medical evidence that links HRV infection to exacerbations in patients with concurrent, underlying lung disease such as asthma or chronic obstructive pulmonary disease and which may require significant medical intervention to reinstate control of the underlying disease.

In June 2009 the lead candidate vapendavir (BTA798) was demonstrated to reduce the incidence and severity of an induced HRV infection in healthy subjects. In July 2010 Biota commenced a U.S. based Phase IIb study in subjects with chronic asthma, designed to establish the effect of vapendavir on cold symptoms in asthmatics when given shortly after the onset of an infection. On March 28, 2012, Biota announced that the primary end point of the Phase IIb study was successfully achieved.

RSV Program

RSV infection affects most children by the age of two years and is the predominant cause of acute lower respiratory tract infections in children. Symptoms of RSV infection include cough, wheezing, fever and bronchiolitis, with 25-40% of affected children showing signs of pneumonia and bronchiolitis. Premature infants are particularly at risk of severe complications and few therapeutic options are available.

Biota has been active with its RSV program for a number of years and licensed an earlier lead compound to MedImmune/AstraZeneca. Development of that compound has ceased and all rights reverted to Biota.
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Since then, Biota has identified a new lead candidate which has an excellent pharmacokinetic profile. The new lead candidate is one of the few prospective antiviral drugs suitable for oral administration and that has demonstrated potent inhibition of RSV in both culture and animal models.

The RSV product candidate is at the preclinical stage of development.

Other early programs

Hepatitis C virus

After infection with HCV, approximately 75-85% of people develop chronic infection. The majority of these people are asymptomatic and unaware that they are infected. These carriers serve as a source of HCV transmission and are at risk of chronic liver disease or other HCV-related chronic diseases decades after infection. Somewhere between one and five percent of people with chronic HCV infection will die of cirrhosis or liver cancer.

The WHO estimates that about 3% of the world’s population has been infected with HCV, equating to more than 170 million chronic carriers who are at risk of developing the serious life threatening disease. The Centers for Disease Control (“CDC”) estimates that in the U.S. alone 4.1 million people (approximately 1.6% of the population) are infected with HCV. Of these people, 3.2 million are chronically infected.

Biota anticipates that the treatment of HCV will evolve towards oral multidrug therapy, in which combinations of different direct acting antiviral (“DAA”) drugs with complementary mechanisms of action serve to increase viral suppression and delay or prevent the emergence of resistance. This type of drug regimen could avert the need for the use of interferon and ribavirin, which have low response rates and are poorly tolerated by patients. Biota believes that there is a need for an effective direct acting antiviral (“DAA”) treatment that is active against a range of HCV genotypes without the side effect profile and inconvenience associated with current drugs.

Biota has two HCV antiviral approaches:

Non-nucleosides

Biota has discovered a new class of potent and selective pan-genotypic non-nucleoside (“NN”) polymerase inhibitors. Unlike the majority of non-nucleoside compounds in clinical development which generally only inhibit genotype 1, the Biota compounds target a site on the NS5b polymerase which confers HCV activity across the major genotypes (1 through 4). Biota’s antiviral compounds have a suitable pharmacokinetic profile with the potential for once-daily dosing in a combination therapy, demonstrate activity against clinically relevant resistant mutants and possess strong synergistic effects when tested in conjunction with other DAAs used to treat HCV. Biota’s HCV-NN inhibitor program is on track to nominate a preclinical candidate in 2012.

Nucleoside/tides

Biota has developed extensive “know how” and expertise in the chemistry and biology of antiviral nucleoside/tides. Biota’s research program has led to the discovery of several novel classes of such compounds which inhibit HCV replication. Selected HCV nucleosides and nucleotides from the Biota series have demonstrated potent pan-genotype HCV inhibition in enzyme and cellular assays and excellent pharmacokinetic profiles in multiple species including high concentrations and long half-lives in liver cells.

Multidrug resistant bacteria

Gram-positive and Gram-negative bacteria are common causes of serious diseases such as pneumonia and complicated skin infections. Resistance to currently available antibacterial drugs is increasing and presents an
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important medical need. For example, more than 70% of cases of bacterial disease in hospitals are now believed to be caused by pathogens resistant to at least one antibiotic commonly used in their treatment. Disturbingly, diseases caused by multidrug-resistant (“MDR”) Gram-positive pathogens such as methicillin-resistant Staphylococcus aureus (“MRSA”) are becoming more commonplace, turning what were previously manageable infections into urgent, potentially life-threatening clinical problems.

Biota is actively addressing this unmet need through the discovery of new classes of antibacterials targeting processes that are essential for bacterial growth. The key to Biota’s approach is to focus its proprietary technology on novel targets with potential to yield entirely new classes of antibacterials with activity against emerging drug resistant bacteria. Biota’s portfolio addresses Gram-positive and Gram-negative bacterial infections.

Gyrase

Biota’s program focuses on DNA supercoiling inhibitors, which target the ATPase of the enzymes DNA gyrase and DNA topoisomerase IV. Both enzymes are essential for bacterial survival and are simultaneously inhibited by compounds from this series. Dual-targeting inhibitors are attractive because they reduce the development of target-based resistance. The program is aimed at treating serious skin infections, bacterial pneumonia and sexually-transmitted infections in the first instance. The market for these types of therapies is valued in billions of dollars and existing therapies are increasingly compromised by resistance. Biota’s inhibitors have demonstrated class-leading efficacy through oral and intravenous administration in multiple animal models of infection.

Clostridium difficile

Another program, funded by a grant of $2.9 million from the U.S. National Institute of Health, targets a potentially serious infection of the gastrointestinal tract caused by Clostridium difficile. Clostridium difficile can infect and flourish in the colon of patients following eradication of the normal gut bacteria by a course of broad spectrum antibiotics. This infection can lead to severe inflammation of the colon and can prove life threatening, particularly in the elderly. Authorities are also increasingly concerned about the potential emergence of an epidemic strain with increased virulence and/or antibiotic resistance.

Biota is developing a class of inhibitors which are targeted to the gut and are not absorbed into the bloodstream. This approach circumvents several obstacles normally associated with drug discovery and development, such as oral absorption, and provides a localized delivery to the site of the infection. Biota’s antibacterials are potent and highly selective for Clostridium difficile, including drug resistant strains. They spare beneficial gut flora that are required for the normal functioning of the digestive system.

FLUNET

Biota’s FLUNET compounds are in the preclinical stage of development and are intended as follow-on compounds to laninamivir. These dimeric compounds act via the same neuraminidase site as zanamivir and laninamivir, but are substantially more potent and have demonstrated effectiveness via once weekly dosing in animal models.

Biota’s Strategy

Biota has traditionally licensed its programs to pharmaceutical companies relatively early in the development process. Licenses have earned Biota important income in the form of up-front payments on signing the license; research and development fees in respect of ongoing work on the relevant licensed programs; payments on key clinical and other milestones; and royalties and milestone payments on sales. With the award of the BARDA contract for the late stage development of laninamivir, the opportunity may arise to vary this traditional approach by means of direct sales to those countries that maintain stockpiles of influenza antivirals.
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Biota currently intends to seek to identify suitable partners capable of selling laninamivir in the seasonal influenza market. Biota expects these partners to be existing pharmaceutical companies that market other products and can leverage their existing sales forces.

In respect of clinical trials, Biota maintains a core expertise and uses contractors and clinical research organizations to conduct trials on an “as needs” basis.

Competition

NI antiviral drugs that compete with zanamivir and laninamivir are oseltamivir (Tamiflu®) and peramivir (Rapiacta and PeramiFlu). Tamiflu® is sold worldwide by F. Hoffmann-La Roche Ltd and is delivered orally in a capsule or suspension form. Peramivir is currently marketed in Japan (as Rapiacta) and in South Korea (as PeramiFlu) for the intravenous treatment of influenza. BioCryst Pharmaceuticals, Inc. is currently conducting Phase 3 clinical trials of peramivir in the U.S.

Other antiviral drugs approved but not recommended, for the treatment of influenza, include amantadine and rimantadine. These are both oral drugs that work via a different mechanism to NIs and only inhibit the replication of the influenza A virus. However, due to high levels of resistance to amantadine and rimantadine, the U.S. Centers for Disease Control and Prevention Advisory Committee on Immunization Practices does not currently recommend the use of these drugs for treatment or prophylaxis of currently circulating influenza A virus strains.

A number of other drugs are in clinical development for the treatment of influenza. Toyama Chemical Co., Ltd. is developing an oral formulation of favipiravir (T-706), a nucleoside RNA polymerase inhibitor, for the treatment of influenza. A marketing application for favipiravir has been submitted in Japan and a Phase II dose-finding trial has been completed in the U.S. NexBio, Inc. is currently conducting Phase II clinical trials of DAS-181 (Fludase®) for treatment of influenza. Targeting host cell sialic acid receptors, the drug is delivered to the lungs via inhalation. Vertex Pharmaceuticals Inc. is developing its influenza virus inhibitor VX-787 for the treatment of influenza A. A Phase II challenge study of VX-787 is currently underway.

Collaborative Relationships

As part of Biota’s business strategy, it establishes collaborations with other companies, universities and medical research institutions to assist in the clinical development and/or commercialization of certain of its products and product candidates and to provide support for its research programs. Biota also evaluates opportunities for acquiring products or rights to products and technologies that are complementary to its business from other companies, universities and medical research institutions.

Collaboration and License Agreement between Biota and Daiichi Sankyo

On September 29, 2003, Biota and Sankyo Co., Ltd agreed, pursuant to a collaboration and license agreement, to merge their respective LANI programs, including pooling their respective LANI compound patents and technology, and collaborating and working together to license the LANI compounds to one or more third parties for development and marketing. Daiichi Sankyo subsequently acquired Sankyo Co., Ltd’s rights and obligations under the agreement, as amended, as a result of a merger in 2007. This agreement was subsequently amended on June 30, 2005, March 27, 2009 and March 18, 2011 by BSM, Biota and Daiichi Sankyo.

Each of Biota and Daiichi Sankyo has cross-licensed to each other all patents and other information, including know-how, trade secrets, data and results relating to the LANI compounds.

Biota and Daiichi Sankyo are required to use their best efforts and work together to seek third party licensees to develop a finished product that contains a LANI compound on a worldwide basis in order to maximize the commercial return to the parties. Pursuant to the terms of the collaboration and license agreement,
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Biota and Daiichi Sankyo have formed a licensing committee to oversee the selection of third party licensees and the negotiation of license terms. All license fees, milestone payments, royalties, equity and other payments received from third party licensees of a LANI compound (e.g., laninamivir) outside of Japan are required to be divided between Biota and Daiichi Sankyo on a fifty/fifty basis.

Biota and Daiichi Sankyo have agreed not to develop, commercialize, or enter into any collaboration, license or development agreement with any other party for any LANI compound product in the field, in any country other than Japan, except for arrangements with third party licensees pursuant to the terms of the agreement or as otherwise agreed between Biota and Daiichi Sankyo.

The agreement terminates upon the later of the expiration of the last Biota or Daiichi Sankyo patent relating to the LANI compounds and the expiration or termination of the last license agreement with a third party licensee. The agreement can also be terminated on a country-by-country basis in certain other circumstances, including in the case of a material breach that is not remedied or in the case of a product recall or market withdrawal which continues for 12 months.

Research and Development

The following table provides the estimated amounts expensed under U.S. GAAP during the last three fiscal years on Biota’s programs. Research and development costs represent discovery activities including medicinal chemistry, virology, microbiology drug characteristics and early preclinical studies. Product development costs represent clinical program costs including sourcing, compound, toxicology and later stage preclinical studies. Cost of services represents research and development costs that have been incurred directly in relation to income generating activities, such as from collaboration agreements.

	(in thousands) (A$)
	
	
	June 30,
	
	June 30,
	June 30,
	

	
	
	2011
	2010
	
	2009
	
	

	Research and development
	
	$20,531
	
	20,562
	
	6,053
	
	

	Acquisition of in-progress research and development programs
	
	—
	12,024
	—
	

	Product development
	13,338
	7,538
	5,862
	

	Cost of services
	2,526
	4,668
	12,823
	

	Total R&D programs
	36,395
	44,792
	24,738
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Below is a summary of Biota’s key product candidates and their corresponding current stages of development.
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Patents and Proprietary Rights

Projected Patent Estate Expiration in the U.S., European, Japanese and Australian Pharmaceutical Markets

Biota has a number of U.S. and foreign patents, patent applications, intellectual property and rights, title and interest thereto related to its compounds, products and technology, but it cannot guarantee that any issued patents are valid or will be enforceable or will provide protection against competitors or will enable freedom to operate or that pending patent applications will result in issued patents.

Tables 1 and 2 show the projected expiration dates in the U.S., Europe, Japan and Australia for the new chemical entity (“NCE”) patents and for related patents that have or may issue under pending applications that are related to the NCE in Biota’s marketed products.

Table 3 shows the estimated expiration dates in the U.S., Europe, Japan and Australia for the NCE patents and for related patents that have or may issue under pending applications that are related to the NCE for Biota’s Phase 2 product candidate(s).
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Table 1: Marketed product zanamivir (Relenza™)

	
	U.S.
	Europe *
	Japan
	Australia

	NCE calculated
	24 April 2011
	24 April 2011
	24 April 2011
	24 April 2011

	20 year term expiry
	
	
	
	

	Pharmaceutical
	26 July 2013
	9 February 2014
	24 April 2016
	24 February 2014

	patent term
	(15 July 2014 for Method of
	– 25 July 2016*
	(Method of
	

	extended expiry
	Treatment and Process)
	
	Prevention)
	

	Projected latest
	15 December 2014
	15 December
	26 July 2019
	24 May 2015

	expiry date for
	(“Crystalline N-acetyl
	2014 – 24 May
	(“Compounds &
	(“Crystalline N-

	NCE patent
	neuraminic acid derivatives
	2015*
	compositions for
	acetyl

	protection based
	and process for their
	(“Crystalline N-
	administration
	neuraminic acid

	on related
	preparation”) subject to
	acetyl
	via oral
	derivatives and

	patented
	possible later expiry if
	neuraminic acid
	inhalation or
	process for their

	technology
	pending “Compounds &
	derivatives and
	insufflation”)
	preparation”)

	
	compositions for
	process for their
	
	

	
	administration via oral
	preparation” or
	
	

	
	inhalation or insufflation” is
	“Compounds &
	
	

	
	granted.
	compositions for
	
	

	
	
	administration
	
	

	
	
	via oral
	
	

	
	
	inhalation or
	
	

	
	
	insufflation”)
	
	


* Note: ranges where provided are based on the earliest and latest expiries with respect to validation countries and are on a country-by-country basis

Table 2: Marketed product laninamivir (Inavir®)

	
	U.S.
	Europe
	Japan
	Australia

	NCE calculated
	17 July 2017
	11 July 2017
	10 July 2017
	16 July 2017

	20 year term expiry
	
	
	
	

	Pharmaceutical patent term
	Subject to date of marketing
	Subject to date of
	Daiichi-Sankyo
	Subject to date of

	extension
	approval
	marketing
	marketing rights
	marketing

	
	
	approval
	
	approval

	Projected latest expiry date for
	11 May 2027 (based on
	11 May 2027
	11 May 2027
	11 May 2027

	NCE patent protection based on
	calculated 20 year term expiry
	(based on
	(based on
	(based on

	related patented technology
	of Hovione “TwinCaps”
	calculated 20
	calculated 20
	calculated 20

	
	inhaler device patent)
	year term expiry
	year term expiry
	year term expiry

	
	
	of Hovione
	of Hovione
	of Hovione

	
	
	“TwinCaps”
	“TwinCaps”
	“TwinCaps”

	
	
	inhaler device
	inhaler device
	inhaler device

	
	
	patent)
	patent)
	patent)
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Table 3: Vapendavir (BTA798)

	
	U.S.
	Europe
	Japan
	Australia

	NCE calculated 20 year term expiry
	18 December 2021 (Note:
	18 December
	18 December
	18 December

	
	USPTO patent term extension
	2021
	2021
	2021

	
	of 254 days granted in addition
	
	
	

	
	to 20 year term)
	
	
	

	Pharmaceutical patent term
	Subject to date of marketing
	Subject to date of
	Subject to date of
	Subject to date of

	extension
	approval
	marketing
	marketing
	marketing

	
	
	approval
	approval
	approval

	Projected latest expiry date for NCE
	Subject to grant of pending
	Subject to grant
	Subject to grant
	Subject to grant

	patent protection based on related
	application(s) to crystalline salt
	of pending
	of pending
	of pending

	patented technology
	form (calculated 20 year expiry
	application(s) to
	application(s) to
	application(s) to

	
	2029) and/or secondary
	crystalline salt
	crystalline salt
	crystalline salt

	
	indications (calculated 20 year
	form (calculated
	form (calculated
	form (calculated

	
	expiry 2031)
	20 year expiry
	20 year expiry
	20 year expiry

	
	
	2029) and/or
	2029) and/or
	2029) and/or

	
	
	secondary
	secondary
	secondary

	
	
	indications
	indications
	indications

	
	
	(calculated 20
	(calculated 20
	(calculated 20

	
	
	year expiry 2031)
	year expiry 2031)
	year expiry 2031)



General Patent Protection and Challenges

Patents and other intellectual property (“IP”) rights are very important to Biota’s core business. Biota understands that with enforceable and valid patents protecting its NCEs and related technology, it is best placed to establish a competitive market position. As part of Biota’s business strategy, it actively seeks patent protection for its NCEs and related technology in the U.S., Europe, Japan, Australia and other foreign jurisdictions which it believes to be important to its marketing strategy at that time. Biota’s ability to be competitive will therefore depend on the success of its patent strategy which may also include in-licensing, out-licensing or collaborative efforts towards patentable inventions and related IP.

Biota may obtain patents for pharmaceutical products many years before it obtains marketing approval for those products. Because of this marketing delay Biota may be entitled to apply for an extension of patent term in some markets where it is recognized as grounds for such an extension.

It is also very important to Biota that it does not knowingly infringe patents or the intellectual property rights of others. If Biota does become aware of any potential infringement of patents or intellectual property rights, it may be required to obtain a license from certain third parties to allow Biota to use their technology. Biota however cannot guarantee that, if required, it would be able obtain a license to any third party technology or that it could obtain one at a reasonable cost. If it were not able to obtain a license if one were required or access alternative technologies, it may be unable to develop or commercialize some or all of its products, and its business could be adversely affected.

Abbreviated New Drug Applications (“ANDA”) Filed by Generic Manufacturers

As part of the marketing approval process of some of Biota’s products the FDA, for example, grants an exclusivity period during which other manufacturers’ applications for approval of generic versions of its product
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will not be granted. In the U.S., generic manufacturers may challenge the patents protecting products that have been granted exclusivity one year prior to the end of the exclusivity period in order to obtain a generic first to market advantage. From time to time and in the case that Biota has an FDA approved product, Biota may receive notices from potential generic competitors indicating that they intend to import chemical intermediates possibly for use in making its products or seeking FDA approval for a similar or identical drug through an ANDA (i.e. the application form typically used by manufacturers seeking approval of a generic drug on the basis of a market leaders clinical data package).

Confidentiality and Trade Secrets

Biota also relies on maintaining the confidentiality of its trade secrets and innovative improvements, unpatented internal know-how and technological advances. For example, manufacturing expertise, which is a key component of its NCE technology, may be protected as a trade secret as an alternative to seeking patent protection. Biota aims to protect these rights through contractual arrangements such as confidentiality agreements with its corporate partners, employees, consultants, service providers and vendors. These agreements provide that all confidential information developed or made known to an individual during the course of their relationship with Biota will be kept confidential and will not be used or disclosed to third parties except in specified circumstances, for example, circumstances required by law. However, Biota cannot guarantee that these parties will comply with these confidentiality agreements, that it has adequate remedies for any breach or that its trade secrets will not otherwise become known through reverse-engineering or be independently discovered or developed by its competitors.

Ownership

In the case of employees, agreements are in place to provide that all inventions made by an individual while employed by Biota will be Biota’s exclusive property. In some cases where Biota’s R&D agreements are with a corporate partner, patentable inventions and/or intellectual property which is developed under the relevant agreement may become jointly owned by Biota and its corporate partner or alternatively become the exclusive property of only one of the parties. In certain circumstances, it may be difficult to determine who owns a particular invention and disputes may therefore arise from time to time such that processes, for example, mediation or legal proceedings, to resolve the ownership of those inventions are required.

Manufacturing and Raw Materials

As a drug discovery and development company, Biota does not manufacture drugs directly for clinical trials or resale. Clinical trial materials are sourced from third party suppliers on an as-required basis on commercial terms. Commercial products are manufactured by Biota’s partners or their suppliers. Biota’s third party manufacturers and corporate partners are independent entities who are subject to their own unique operational and financial risks which are out of Biota’s control. If any of Biota’s third party manufacturers or corporate partners fail to perform as required, this could impair Biota’s royalties or cause delays in Biota’s clinical trials and applications for regulatory approval. To the extent these risks materialize, Biota’s financial results may be adversely affected.

Seasonal Royalties

Royalty revenue that Biota recognizes from GSK’s sales of Relenza™ and Daiichi Sankyo’s sales of Inavir® varies greatly depending on the severity of flu seasons and product delivery in response to the influenza pandemics.

Government Regulation

Biota’s operations and activities are subject to extensive regulation by numerous government authorities in the U.S. and other countries. In the U.S., drugs are subject to rigorous FDA regulation. The Federal Food, Drug and Cosmetic Act and other federal and state statutes and regulations govern the testing, manufacture, safety,
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efficacy, labeling, storage, record keeping, approval, advertising and promotion of Biota’s products. As a result of these regulations, product development and product approval processes are very expensive and time consuming.

The FDA must approve a drug before it can be sold in the U.S. The general process for this approval is as follows:

Preclinical Testing

Before a drug candidate can be tested in humans, the drug candidate must be studied in laboratory experiments and in animals to generate data to support the drug candidate’s potential benefits and safety. This data is then submitted to the FDA in an investigational new drug (“IND”) application seeking its approval to test the compound in humans.

Clinical Trials

After review of the FDA IND application, the FDA may give permission to proceed with human clinical trials to determine if the drug candidate is safe and effective. These clinical trials involve three separate phases that often overlap, can take many years and are very expensive. These three phases, which are subject to considerable regulation, are as follows:

· Phase I – Pharmacokinetics (“PK”) and safety. The drug candidate is given to a small number of healthy human control subjects to test for safety, dose tolerance, absorption, metabolism, distribution and excretion.

· Phase II – Safety and some indication of efficacy. The drug candidate is given to a limited patient population to determine the effect of the drug candidate in treating the disease, the possible side effects and safety risks of the drug candidate, the best dose of the drug candidate, and dose intolerance. It is not uncommon for a drug candidate that appears promising in Phase I clinical trials to fail Phase II clinical trials.

· Phase III – Efficacy and safety. If a drug candidate appears to be safe and effective in Phase II clinical trials. Phase III clinical trials are conducted over a longer term, involve a significantly larger population, are conducted at numerous sites in different geographic regions and are carefully designed to provide reliable and conclusive data regarding the benefits of a drug candidate and safety. It is not uncommon for a drug candidate that appears promising in Phase II clinical trials to fail in the more rigorous and extensive Phase III clinical trials.

FDA Approval Process

When the drug developer believes that the data from the Phase 3 clinical trials show an adequate level of safety and efficacy, it submits the appropriate filing, usually in the form of an NDA or supplemental NDA, with the FDA seeking approval to sell the drug candidate for a particular use. The FDA may hold a public hearing where an independent advisory committee of expert advisors asks additional questions and makes recommendations regarding the drug candidate. This committee makes a recommendation to the FDA that is not binding but is generally followed by the FDA. If the FDA agrees that the compound has met the required level of safety and efficacy for a particular use, it will allow the drug candidate to be sold in the U.S. for that use. It is not unusual, however, for the FDA to reject an application because it believes that the drug candidate is not sufficiently safe or efficacious enough or because it does not believe that the data submitted are reliable or conclusive.

At any point in this process, the development of a drug candidate can be stopped for a number of reasons including safety concerns and lack of treatment benefit. Biota cannot be certain that any clinical trials that it is currently conducting or any that it conducts in the future will be completed successfully or within any specified
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time period. Biota may choose, or the FDA may require it, to delay or suspend Biota’s clinical trials at any time if it appears that the patients are being exposed to an unacceptable health risk or if the drug candidate does not appear to have sufficient treatment benefit.

The FDA may also require Phase 4 non-registrational studies to explore scientific questions to further characterize safety and efficacy during commercial use of a drug. The FDA may also require Biota to provide additional data or information, improve Biota’s manufacturing processes, procedures or facilities or may require extensive surveillance to monitor the safety or benefits of a product candidate if it determines that a filing does not contain adequate evidence of the safety and benefits of the drug. In addition, even if the FDA approves a drug, it could limit the uses of the drug. The FDA can withdraw approvals if it does not believe that a distributor is complying with regulatory standards or if problems are uncovered or occur after approval.

In addition to obtaining FDA approval for each drug, a drug developer obtains FDA approval of the manufacturing facilities for any drug it sells, including those of companies who manufacture drugs for them. All of these facilities are subject to periodic inspections by the FDA. The FDA must also approve foreign establishments that manufacture products to be sold in the U.S. and these facilities are subject to periodic regulatory inspection.

Drugs are also subject to extensive regulation outside of the U.S. In the European Union, there is a centralized approval procedure that authorizes marketing of a product in all countries of the European Union (which includes most major countries in Europe). If this centralized approval procedure is not used, approval in one country of the European Union can be used to obtain approval in another country of the European Union under one of two simplified application processes: the mutual recognition procedure or the decentralized procedure, both of which rely on the principle of mutual recognition. After receiving regulatory approval through any of the European registration procedures, separate pricing and reimbursement approvals are also required in most countries.

Pricing and Reimbursement

Successful commercialization of Biota’s products depends, in part, on the availability of governmental and third party payer reimbursement for the cost of such products and related treatments. Government health administration authorities, private health insurers and other organizations generally provide reimbursement. In the U.S., the European Union and other significant or potentially significant markets for Biota’s products and product candidates, government authorities and third party payers are increasingly attempting to limit or regulate the price of medical products and services, particularly for new and innovative products and therapies, which have resulted in lower average selling prices.

Health Care Fraud and Abuse Laws and Anti-Bribery Laws

Biota’s strategic partners are subject to various federal and state laws pertaining to health care “fraud and abuse,” including anti-kickback laws and false claims laws. Anti-kickback laws make it illegal for a prescription drug manufacturer to solicit, offer, receive or pay any remuneration in exchange for, or to induce, the referral of business, including the purchase or prescription of a particular drug. Due to the breadth of the statutory provisions and the increasing attention being given to them by law enforcement authorities, it is possible that certain practices of Biota’s strategic partners may be challenged under anti-kickback or similar laws. False claims laws prohibit anyone from knowingly and willingly presenting, or causing to be presented for payment to third party payers (including Medicare and Medicaid), claims for reimbursed drugs or services that are false or fraudulent, claims for items or services not provided as claimed or claims for medically unnecessary items or services. Sales and marketing activities of Biota’s strategic partners may be subject to scrutiny under these laws. In addition, the U.S. Foreign Corrupt Practices Act and similar worldwide anti-bribery laws generally prohibit
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companies and their intermediaries from making improper payments to non-U.S. officials for the purpose of obtaining or retaining business. Biota’s policies mandate compliance with these anti-bribery laws. Biota and its strategic partners operate in parts of the world that have experienced governmental corruption to some degree and in certain circumstances, strict compliance with anti-bribery laws may conflict with local customs and practices or may require them to interact with doctors and hospitals, some of which may be state controlled, in a manner that is different than in the U.S. Despite the training and compliance programs of Biota and its strategic partners, internal control policies and procedures may not protect them from reckless or criminal acts committed by their employees or agents. Violations of fraud and abuse laws or anti-bribery laws may be punishable by criminal and/or civil sanctions, including fines and civil monetary penalties, as well as the possibility of exclusion from federal health care programs (including Medicare and Medicaid). If the government were to allege against or convict Biota or its strategic partners of violating these laws, there could be a disruption on Biota’s business and material adverse effect on its results of operations.

Employees

As of March 31, 2012, Biota had approximately 108 employees. Biota believes it has good relations with its employees.

Biota Management’s Discussion and Analysis of Financial Condition and Results of Operations Forward-Looking Statements

The following discussion and analysis of Biota’s financial condition and results of operations should be read in conjunction with Biota’s consolidated financial statements and related notes included in Annex B to this proxy statement. This discussion and analysis includes certain forward-looking statements that involve risks, uncertainties and assumptions. You should review the section of this proxy statement entitled “Risk Factors – Risks Related to Biota and the Combined Company” beginning on page 33 of this proxy statement and for a discussion of important factors that could cause actual results to differ materially from the results described in or implied by such forward-looking statements. See also “Cautionary Statement Regarding Forward-Looking Statements” beginning on page 43 of this proxy statement.

Overview

Biota is an anti-infective drug development company based in Melbourne, Australia. Since Biota’s initial public offering in Australia on the ASX in 1985, Biota has evolved from a one-program research company to a diversified drug discovery and development company. Biota currently receives royalties from sales of two influenza drugs by its licensees and has a pipeline of potential drugs aimed at treating HRV, RSV, HCV and bacterial infections as well as early stage antibacterial research programs. Biota also has recently completed a Phase IIb study in asthmatics with its lead compound, vapendavir, for HRV infections.

Biota’s first revenue-producing product, zanamivir, was developed as the first-in-class NI to treat influenza. In 1990, Biota licensed zanamivir on an exclusive, worldwide basis to GSK, which markets the product as Relenza™. Under the license agreement, Biota receives royalty payments of 7% of GSK’s annual net sales of Relenza™ in major global markets. In some smaller countries, Biota receives a 10% royalty on GSK’s net sales.

Biota’s second revenue-producing product is laninamivir, a second-generation NI, which is marketed in Japan by Daiichi Sankyo as Inavir®. Under the commercialization agreement, Daiichi Sankyo has the right to market the product in Japan. Biota currently receives a 4% royalty on Daiichi Sankyo’s net sales of Inavir® and has the right to earn up to an additional $18 million upon the achievement of sales milestones in Japan. In certain circumstances, the royalty rate can increase up to 6% if laninamivir is licensed to another party outside Japan. In September 2010, Inavir® was approved by the Japanese Ministry of Health and Welfare for the treatment of influenza in adults and children, which enabled Daiichi Sankyo to market the product in time for the 2010/2011 influenza season. Daiichi Sankyo has a Phase III preventative study underway in Japan that would increase Biota’s revenue potential if successful.
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In April 2011, Biota was awarded a $231 million contract for the advanced development of laninamivir from BARDA, which is part of ASPR at the HHS.

During fiscal 2010, research and development partnerships with AstraZeneca and Boehringer Ingelheim were brought to a close, with all intellectual property rights associated with these programs returned to Biota.

Components of Revenues and Expenses

Biota’s revenues from continuing operations comprise primarily royalties, income collaboration and interest income. Royalty revenue represents amounts earned on sales of drugs by licensees. Collaboration income comprises primarily amounts received under Biota’s cost plus fee contract with BARDA and prior to fiscal 2011, also included partnering revenue reflecting amortization of upfront receipts from AstraZeneca and Boehringer Ingelheim, as well as research revenue from those companies for research and development services.

Biota’s royalty revenues are dependent on the nature and severity of influenza outbreaks and purchasing of government purchases of Relenza™ for stockpiling purposes, which makes Biota’s revenues difficult to forecast.

Biota’s expenses include primarily research and development, product development, business development and corporate expenses. Research and development costs are for drug discovery, microbiology, drug characterization and early preclinical studies. Product development costs are for clinical and non-clinical development, delivery on the BARDA contract, clinical virology, regulatory and medical affairs and quality assurance. Cost of services represents research and development costs that have been incurred directly in relation to income generating activities, such as from collaboration agreements. Business development costs include the out licensing of projects. Corporate (or General, selling and administrative) costs include Board and CEO expenses, finance department, human resources, investor relations and corporate consultancies.

Operating Segments

Biota analyzes its business in terms of three operating segments: research, product development and corporate. Information about these segments and segment financial information is contained in note 4 to Biota’s audited consolidated financial statements included in Annex B to this proxy statement.

Critical Accounting Policies and Estimates

Biota prepares its consolidated financial statements in accordance with Australian accounting standards and IFRS as issued by the International Accounting Standards Board. For purposes of this proxy statement, Biota has also included a reconciliation between net income and shareholder equity determined under Australian accounting standards and U.S. GAAP in note 32 to its audited consolidated financial statements and certain additional U.S. GAAP disclosures in note

33. This requires its management to make certain estimates, judgments and assumptions that could affect the amounts reported in the consolidated financial statements and accompanying notes. Note 3 to Biota’s consolidated financial statements included in Annex B to this proxy statement include a discussion of these estimates, judgments and assumptions.
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Currency Exchange Rate Information

The following table shows, for the periods indicated, information concerning the exchange rate between the U.S. dollar and the Australian dollar. These rates are consistent with those used in preparing the pro forma financial information. This information is provided solely for your information, and neither Nabi nor Biota represents that the Australian dollar could be converted into U.S. dollars at these rates or at any other rate.

On June 7, 2012, the most recent practicable date prior to the date of this proxy statement, the exchange rate was A$1.0000=U.S.$0.9951.

	
	
	Period-
	
	
	
	
	
	
	
	

	
	End Rate (1)
	
	Average Rate (2)
	
	High
	
	Low

	Annual Data (Biota fiscal year ended June 30)
	
	
	
	
	
	
	
	
	
	
	

	Year to date 2012
	$
	0.9951
	$
	1.0342
	$1.1028
	$0.9478
	

	2011
	$
	1.0595
	$
	0.9889
	$1.0966
	$0.8384
	

	2010
	$
	0.8563
	$
	0.8817
	$0.9347
	$0.7783
	

	2009
	$
	0.8045
	$
	0.7475
	$0.9774
	$0.6120
	

	2008
	$
	0.9605
	$
	0.8960
	$0.9621
	$0.7869
	

	2007
	$
	0.8486
	$
	0.7855
	$0.8486
	$0.7416
	

	Interim Period Data
	
	
	
	
	
	
	
	
	
	
	

	Nine Months Ended March 31, 2012
	$
	1.0385
	$
	1.0396
	$1.1028
	$0.9478
	

	Nine Months Ended March 31, 2011
	$
	1.0309
	$
	0.9646
	$1.0309
	$0.8884
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(1) Represents the buying rate on the last business day of the applicable period.

(2) Calculated by taking the simple average of the buying rates on the last business day of each month during the relevant period.

Results of Operations

The discussion below relates to Biota’s financial information presented in accordance with U.S. GAAP, which is disclosed in note 33 to Biota’s audited consolidated financial statements and note 8 to Biota’s unaudited consolidated interim financial statements, which are included in Annex B to this proxy statement.

For the nine months ended March 31, 2012 and 2011

Royalty income for the nine months ended March 31, 2012 and 2011 was A$6.4 million and A$7.1 million, respectively, as a result of a subdued stockpiling market post the “swine flu” purchases of NIs in fiscal years 2010 and 2009. Of these amounts, royalties from sales of Relenza™ and Inavir® for the nine months ended March 31, 2012 were $2.3 million and $4.1 million, respectively, and for the nine months ended March 31, 2011, were $4.3 and $2.8 million, respectively. The increase in Inavir® royalties during fiscal 2012 resulted from the launch of the drug in Japan in October 2010 and thus, 2012 reflects a full season of royalty-bearing sales. Interest income decreased to A$2.5 million for the nine months ended March 31, 2012 from A$3.5 million during the same period in the prior year due to lower average cash balances in the current year.

Collaboration income was A$6.0 million for the nine months ended March 31, 2012, comprising fees billed under the BARDA contract. As this contract was first awarded to Biota in April 2011, there were no fees billed under the contract during the same period in fiscal 2011.

Other income relates to income received under grants for Biota’s programs from the National Institutes of Health. For the nine months ended March 31, 2012, other income was A$0.3 million compared to A$1.7 million in the comparative period due to the completion of specific grants in fiscal 2011.

Research and development costs decreased to A$11.5 million for the nine months ended March 31, 2012 from A$14.6 million for the nine months ended March 31, 2011, as a result of reduced expenditure on research across all programs.
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Product development costs decreased to A$5.5 million for the nine months ended March 31, 2012 from A$11.5 million for the nine months ended March 31, 2011, due to the successful conclusion in March 2012 of the Phase IIb study on the HRV program.

Cost of service increased to A$5.8 million for the nine months ended March 31, 2012 from A$1.7 million for the nine months ended March 31, 2011, due to expenditure on programs associated with the BARDA contract.

Business development and corporate expenses remained consistent between the two periods.

For the fiscal years ended June 30, 2011 and 2010

Royalty income for fiscal 2011 and 2010 was A$9.6 million and A$63.7 million respectively, with the significant decrease in fiscal 2011 representing a subdued stockpiling market post the “swine flu” purchases of NIs in fiscal years 2010 and 2009. Inavir® was launched in fiscal 2011, earning royalties of A$2.9 million in its first season.

Collaboration income for fiscal 2011 was A$0.6 million for the year ended June 30, 2011 compared with A$1.3 million in fiscal 2010. Fiscal 2011 amounts represent fees billed under the BARDA contract. Fiscal 2010 amounts represent the final amounts received from research and development partnerships with AstraZeneca and Boehringer Ingelheim, which were completed during that year.

Interest income increased to A$4.4 million for fiscal 2011 from A$2.5 million during the prior year due to increased average cash balances following receipt of the higher royalty income in 2010.

Other income relates to amounts received under grants for Biota’s programs from the NIH. For fiscal 2011, other income was A$2.5 million compared to A$3.9 million in the comparative period due to the completion of specific grants during 2011.

Research and development costs of A$20.5 million for the year ended June 30, 2011 remained consistent with those incurred in the prior year. In the prior year, additional costs of A$12.0 million were incurred in acquiring antibacterial research and development programs that were expensed in full and are shown as a separate expense category. No such expenditure was incurred in 2011.

Product development costs increased from A$7.5 million for the year ended June 30, 2010 to A$13.3 million in the year ended June 30, 2011. This increase was due to the commencement in July 2010 of Phase IIb trials on the HRV candidate.

Cost of services decreased to A$2.5 million for fiscal 2011 from A$4.7 million in fiscal 2010 due to reduced expenditure on programs associated with Biota’s grant from the NIH.

Business development expenses remained consistent between the two periods. Subroyalty expenses represent the amortization of Biota’s 2007 buy-out of sub-royalty rights from two research institutions, which allowed Biota to retain the entire royalty on Relenza™ sales, for an agreed fixed payment. These payments have been expensed based on the patent life and the anticipated level of sales of the underlying asset. As of June 30, 2011, a further A$2.8 million remained to be amortized by December 2014. Amortization decreased to A$1.2 million in the year ended June 30, 2011 in line with the reduced revenue generated from the underlying product, Relenza™.

Corporate expenses increased to $5.1 million for fiscal 2011 from A$4.3 million in the prior year.

Biota recognized an income tax benefit of A$0.7 million for the year ended June 30, 2011 due to tax credits received in the U.K. In the comparative period, Biota incurred an expense of A$3.7 million on profits earned in Australia after utilization of previously unrecognized tax losses.
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For the fiscal years ended June 30, 2010 and 2009

Royalty income for fiscal 2010 and 2009 was A$63.7 million and A$45.0 million respectively, with the increase representing additional sales of Relenza™ for the stockpiling market driven by concerns over “swine flu.”

Collaboration income was A$1.3 million for fiscal June 30, 2010, down from A$12.6 million from the prior year. The decrease was due to the termination of the partnerships with AstraZeneca and Boehringer Ingelheim during fiscal 2010.

Interest income decreased slightly to A$2.5 million for fiscal 2010 from A$2.9 million for the prior year.

Other income relates to income received under grants for Biota’s NIH programs and from settlement of litigation. For fiscal 2010, other income from grants increased to A$3.9 million from A$2.8 million for the prior year due to increased activity on the underlying projects. For fiscal 2009, Biota received A$20 million in full and final settlement of litigation with GSK. No such amounts were received in 2010.

Research and development costs increased to A$20.5 million in fiscal 2010 from A$6.1 million during the prior year, due to increased research activity, particularly on antibacterial research programs. Costs of A$12.0 million were incurred during fiscal 2010 in acquiring antibacterial research and development programs that were expensed in full. No such expenditure was incurred in fiscal 2009.

Product development costs increased to A$7.5 million for fiscal 2010 from A$5.9 million in the prior year, primarily due to preparation for the commencement in July 2010 of the Phase IIb study on the HRV candidate.

Business development expenses remained consistent between the two periods. Sub-royalty amortization was consistent between the periods in line with significant revenue generated from the underlying product, Relenza™.

Corporate expenses decreased to A$4.3 million for fiscal 2010 from A$11.8 million in prior year. Corporate expenses in fiscal 2009 included A$7.2 million in costs related to the GSK litigation.

In fiscal 2010 and 2009, income tax expense was A$3.8 million and A$3.6 million, respectively, after utilization of previously unrecognized tax losses A$5.2 million and A$8.0 million, respectively, in each year.

Liquidity and Capital Resources

To date, Biota has funded its operations primarily from capital raisings, licensing income and working capital. The last capital raised was for A$31.9 million in 2005.

Biota’s cash and cash equivalents at March 31, 2012 were A$51.4 million, compared to A$70 million at June 30, 2011, A$104.9 million at June 30, 2010 and A$86.7 million at June 30, 2009. The decline in 2012 and 2011 reflects the use of funds to advance programs and the fall in royalty income in 2011 from the levels achieved in 2009 and 2010, particularly as a direct result of government stockpiling of influenza drugs.

Biota invests its cash balances primarily in bank accounts and short-term deposits with Australian financial institutions

Biota believes that its cash and cash equivalents at March 31, 2012 will be sufficient to meet its anticipated cash requirements for at least the next 12 months.
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Cash from (used in) operating activities

Cash used in operating activities decreased to A$17.7 million for the nine months ended March 31, 2012 from A$34.6 million for the nine months ended March 31, 2011 reflecting the lower loss in 2012. Cash used in operating activities for the year ended June 30, 2011 was A$34.0 compared with cash flow from operating activities of A$42.6 million for the prior year and A$32.5 million for the year ended June 30, 2009. Operating cash in 2010 and 2009 included royalties from Relenza™ of A$63.7 million and A$45 million, respectively. Total royalties in 2011 were A$9.6 million.

Cash from (used in) investing activities

Cash used in investing activities was A$1.0 million and A$0.5 million for the nine months ended March 31, 2012 and March 31, 2011 respectively, principally for payments for plant and equipment. Similarly, for fiscal 2011, 2010 and 2009, cash used in investing activities was A$0.6 million, A$4.8 million and A$0.8 million, principally for plant, equipment and intangibles.

Cash from (used in) financing activities

Cash flows from financing activities were nil in the nine months ended March 31, 2012 and March 31, 2011. Cash flows from financing activities for fiscal 2011 were nil. In the year ended June 30, 2010, A$20 million was returned to shareholders. In fiscal 2009, Biota spent A$4.9 million on share repurchases.

Off-Balance Sheet Arrangements

Biota does not have any off-balance sheet arrangements.

Contractual Obligations

The following table provides information as of March 31, 2012 with respect to the amounts and timing of Biota’s known material contractual obligations as specified below. Information relating to contractual commitments at June 30, 2011 is disclosed in note 26 to Biota’s audited consolidated financial statements included in Annex B to this proxy statement.

	
	
	Less than
	1 to 3
	3 to 5
	More than

	
	Total
	1 year
	years
	years
	5 years

	Long-term debt obligations
	
	
	
	
	

	Capital lease obligations
	
	
	
	
	

	Minimum lease payments on operating leases
	1,101
	593
	508
	—
	—

	Research and development commitments
	18,645
	8,202
	9,252
	1,191
	—

	Open purchase orders
	—
	—
	—
	—
	—

	Total
	19,746
	8,795
	9,760
	1,191
	—



Most of the research and development commitments in the above table are the result of contract commitments under the BARDA contract and are reimbursable.

Biota Quantitative and Qualitative Disclosures About Financial, Credit and Liquidity Risk

Biota’s activities expose it to a variety of financial risks; market risk (including currency risk and interest rate risk), credit risk and liquidity risk. Biota’s risk management program focuses on the unpredictability of financial markets and seeks to minimize potential adverse effects on the financial performance of Biota. Biota uses derivative financial instruments such as foreign exchange contracts and interest rate instruments to minimize certain risk exposures. Biota uses different methods to measure different types of risk to which it is exposed. These methods include sensitivity analysis in the case of interest rate, foreign exchange and other price risks, and ageing analysis for credit risk.
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This risk management is carried out by Biota’s Treasury Management Committee under policies approved by Biota’s Audit and Risk Committee and as delegated by the Board of Directors. The Treasury Management Committee identifies, evaluates and hedges identifiable financial risks. The Audit and Risk Committee approves written principles for overall risk management, as well as policies covering specific areas, such as mitigating foreign exchange, interest rate and credit risks, use of derivative financial instruments and investing excess liquidity.

Biota holds the following financial assets and liabilities:

	
	
	2011
	
	2010
	
	2009
	
	

	
	
	A$’000
	
	A$’000
	
	A$’000
	
	

	
	Financial assets
	
	
	
	
	
	
	

	
	Cash and cash equivalents
	70,011
	104,867
	
	86,704
	
	

	
	Trade and other receivables
	4,060
	2,072
	
	8,067
	
	

	
	Total
	74,071
	106,939
	
	94,771
	
	

	
	
	
	
	
	
	
	
	

	
	Financial liabilities
	4,090
	9,427
	
	5,631
	
	

	
	Trade and other payables
	4,090
	9,427
	
	5,631
	
	



Major risks and the mitigation processes are outlined below:

Market risk

Foreign exchange risk

Biota operates internationally and is exposed to foreign exchange risk arising from various currency exposures, principally to the U.S. dollar and U.K. sterling. Royalty income is derived on sales in all countries but exposure principally arises in the main market currencies, namely the U.S. dollar, Japanese yen, European euro and U.K. sterling. This exposure impacts on the calculation of royalties for the period by the relevant licensees. Payments of royalties to Biota are made in Australian dollars.

Foreign exchange risk arises from future commercial transactions and recognized assets and liabilities that are denominated in a currency that is not the entity’s functional currency. The risk is measured using sensitivity analysis and cash flow forecasting. Forward contracts and foreign cash deposits are used to manage foreign exchange risk for specific commitments.

The Treasury Management Committee is responsible for managing exposures in each foreign currency. Biota’s risk management policy is to substantially hedge anticipated transactions when net exposures are reasonably certain to occur.

Biota’s exposure to foreign currency risk at the reporting date was as follows:

	In thousands
	June 30, 2011
	June 30, 2010
	June 30, 2009

	
	USD
	GBP
	
	USD
	GBP
	
	USD
	GBP
	

	Cash
	38
	
	5
	
	Nil
	
	39
	
	950
	
	-
	

	Trade receivables
	609
	814
	
	Nil
	Nil
	Nil
	Nil



The carrying amounts of the financial assets and liabilities are denominated in Australian dollars.

104

[image: ]Table of Contents

Sensitivity

Based on the financial instruments held at 30 June 2011 the profit after tax impacts for change in Biota’s foreign exchange exposure would be:

	
	
	June 30, 2011
	June 30, 2010
	
	June 30, 2009
	

	Exchange rates
	
	A$’000
	
	
	A$’000
	
	
	A$’000
	
	
	

	
	
	USD
	GBP
	
	USD
	
	GBP
	
	
	USD
	GBP
	
	

	+/- 10 percent
	A$50
	
	A$64
	
	Nil
	
	A$ 5
	
	
	A$130
	
	Nil
	
	



Cash flow and fair value interest rate risk

Biota’s interest rate risk arises from investment of available funds in capital guaranteed instruments consistent with the Treasury Management Committee directives. Biota manages its cash flow interest rate risk by using floating and fixed interest rate instruments.

Sensitivity

Based on average cash balances held throughout 2011 the profit after tax impacts for changes in interest rates would be:

	
	2011
	
	2010
	
	2009
	

	
	A$’000
	
	A$’000
	
	A$’000
	

	Interest rates
	
	
	
	
	
	

	+/- 50 basis points
	232
	209
	
	196
	

	+/- 100 basis points
	464
	418
	
	395
	



Credit risk

Biota has significant concentrations of credit risk. The very nature of Biota’s business makes it dependent on a few customers including large pharmaceutical companies, from which it will receive income. Biota has policies in place to ensure that sales of services are made to customers with an appropriate credit history and exposures are restricted through regular invoicing and cash collection. Derivative counterparties and cash transactions are limited to high credit quality financial institutions with a long term credit rating greater than A-1+ or covered by an Australian Federal Government Guarantee. Biota has policies that limit the amount of credit exposure to any one (1) financial institution and in the last financial year ensured that a significant portion of cash balances were maintained in accounts covered by an Australian Federal Government Guarantee. The following table sets out the cash deposits summary, and an analysis of trade receivables by customer type.

	
	2011
	
	2010
	
	2009
	

	
	A$’000
	
	A$’000
	
	A$’000
	

	Cash at bank and short-term bank deposits
	
	
	
	
	
	

	AA/A-1+
	57,011
	98,867
	78,704

	A/A-1+
	13,000
	3,000
	5,000

	BBB+/A-2 (government guaranteed)
	—
	3,000
	3,000

	Total
	70,011
	104,867
	86,704

	Trade receivables
	
	
	
	
	
	

	New customers (less than 6 months)
	613
	—
	—

	Existing customers (more than 6 months) with no defaults in the past
	1,970
	907
	7,583

	Total trade receivables
	2,583
	907
	7,583



During the year cash at bank and short term bank deposits were placed with institutions whereby approximately 20% of cash holdings were secured by the Australian Federal Government Guarantee.

Liquidity risk

Prudent liquidity risk management implies maintaining sufficient cash and marketable securities. The Treasury Management Committee maintains appropriate cash forecasts to ensure sufficient liquid funds to meet reasonable short term operational needs. All financial assets and liabilities are available at call or are due for settlement within the next 30 days.

105

[image: ]Table of Contents

THE TRANSACTION AGREEMENT

This section of the proxy statement summarizes some of the material provisions of the Transaction Agreement, but is not intended to be an exhaustive discussion of the Transaction Agreement. The following summary is qualified in its entirety by reference to the complete text of the Transaction Agreement, which is attached as Annex A to this proxy statement and incorporated into this proxy statement by reference. The rights and obligations of the parties are governed by the express terms and conditions of the Transaction Agreement and not the summary set forth in this section or any other information contained in this proxy statement. All stockholders of Nabi are urged to read the Transaction Agreement carefully and in its entirety.

The summary of the terms of the Transaction Agreement is intended to provide information about the terms of the Transaction. The Transaction Agreement contains representations, warranties, covenants and other agreements, each as of specific dates. You should not rely on these representations, warranties, covenants and other agreements as statements of fact. These representations, warranties, covenants and other agreements are qualified by information contained in confidential disclosed information exchanged by Nabi and Biota in connection with their execution of the Transaction Agreement. While we do not believe that such confidential disclosed information contain information securities laws require us to publicly disclose other than information that has already been so disclosed, the confidential disclosed information does contain information that modifies, qualifies and creates exceptions to the representations, warranties, covenants and other agreements set forth in the Transaction Agreement. Moreover, some of these representations, warranties, covenants and/or other agreements may not be accurate or complete as of a specific date because they are subject to a contractual standard of materiality that may be different from the standard generally applied under the federal securities laws and/or were used for the purpose of allocating risk between Nabi and Biota rather than establishing matters as facts. Finally, information concerning the subject matter of these representations, warranties, covenants and other agreements may have changed since the date of the Transaction Agreement, which may or may not be fully reflected in Nabi’s public disclosures.

The representations and warranties and other provisions of the Transaction Agreement should not be read alone, but instead should be read together with the information provided elsewhere in this proxy statement and in the documents incorporated by reference into this proxy statement. See “Where You Can Find More Information” beginning on page 142 of this proxy statement.

Form of the Transaction; Transaction Consideration

On April 22, 2012, Nabi and Biota entered into the Transaction Agreement, under which it was agreed that, subject to the terms and conditions set forth in the Transaction Agreement, Nabi would acquire all of the outstanding ordinary shares of Biota in accordance with a scheme of arrangement to be submitted for approval by the Supreme Court of Victoria, Australia. Subject to the terms and conditions set forth in the Transaction Agreement, after the effective time of the scheme of arrangement and upon the completion of the Transaction, each outstanding ordinary share of Biota will be transferred to Nabi in exchange for

0.669212231 newly issued shares of Nabi common stock (adjusted as described below). As a result of the Transaction, Biota will become a wholly-owned subsidiary of Nabi. Biota has represented to Nabi in the Transaction Agreement that, immediately prior to the closing of the Transaction, there will be no outstanding rights to acquire ordinary shares of Biota pursuant to any Biota equity incentive plan.

Nabi will not issue fractional shares of Nabi common stock in the Transaction. If the number of ordinary shares of Biota held by a Biota stockholder is such that the aggregate entitlement to the shares of Nabi common stock includes a fractional share, then such entitlement of the Biota stockholder will be rounded up or down, with any such fractional entitlement of less than 0.5 being rounded down to the nearest whole number of a share of Nabi common stock, and any such fractional entitlement of 0.5 or more being rounded up to the nearest whole number of a share of Nabi common stock.
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Potential Adjustment to Transaction Consideration

In the event that Nabi conducts an issuer tender offer to purchase shares of Nabi common stock prior to the consummation of the Transaction as permitted by the Transaction Agreement, the number of shares of Nabi common stock to be issued in exchange for each ordinary share of Biota will be adjusted in order to preserve the respective percentage of shares of Nabi common stock to be held immediately after the completion of the Transaction by former Biota stockholders on the one hand (collectively being approximately 74%) and by existing Nabi stockholders on the other hand (collectively being 26%).

Status of Newly Issued Shares of Nabi Common Stock and Exemption from Registration

The Transaction Agreement provides that the shares of Nabi common stock to be issued to Biota stockholders in the Transaction must, upon issue, rank equally in all respects with all other shares of Nabi common stock then on issue, except that they will not carry a right to receive any payments from any CVR issued and outstanding on the implementation date or from any dividends declared prior to but remaining unpaid on the implementation date, and will be fully paid and issued free from any mortgage, charge, lien, encumbrance or other security interest.

The Transaction Agreement also provides that the shares of Nabi common stock to be issued to Biota stockholders in the Transaction will be issued pursuant to an exemption from registration under the Securities Act pursuant to section 3(a)(10) of the Securities Act. In the event that the exemption from registration under section 3(a)(10) of the Securities Act is not available for any reason to exempt the issuance of such shares of Nabi common stock from the registration requirements of the Securities Act, then Nabi must use its best endeavors (as such term is qualified in the Transaction Agreement) to file a Registration Statement on Form S-4 (or on such other form that may be available to Nabi) in order to register such shares of Nabi common stock and use its best endeavors to cause such registration statement to become effective at or prior to the implementation date.

Nabi Closing Net Cash Balance

The Transaction Agreement provides that, as soon as practicable after the date of the Transaction Agreement, the parties must use their best endeavors to agree in good faith on any matters that, in addition to the matters agreed upon by Biota and Nabi prior to the date of the Transaction Agreement, comprise Nabi cash balance offsets (including those based on any unforeseen events or circumstances). “Nabi cash balance offsets” are amounts payable or likely to be payable by Nabi and those companies controlled by and under common control of Nabi (collectively referred to herein as the “Nabi group”) in respect of any business activities carried out by Nabi on or prior to the implementation date, including the matters agreed upon by Nabi and Biota prior to the date of the Transaction Agreement. In addition, Nabi must deliver to Biota a Nabi closing net cash balance certificate showing a Nabi closing net cash balance of no less than $54 million: (1) at 8:00 a.m. on the day that is seven business days prior to the date of the Biota stockholders meeting; (2) prior to the announcement of any permissible Nabi stockholder cash transaction (which is one or more of an issuer tender offer, a dividend or a capital distribution by Nabi to Nabi stockholders, to be launched or declared at Nabi’s sole and absolute discretion); (3) at 8:00 a.m. on the second court date; and (4) at 8:00 a.m. on the implementation date.

Biota may perform a review of the Nabi closing net cash balance certificate during the period from 8:00 a.m. on the day that is seven business days prior to the date of the Biota stockholders meeting and the day that is two business days prior to the date of the Biota stockholders meeting (the “review period”). During the review period, Nabi must:

· provide, or ensure the provision of (1) the working papers of Nabi’s independent accountants, Ernst & Young LLP, that were produced in connection with the review of Nabi’s first quarter financial information for the 2012 financial year and (2) reasonable access, at the expense of Biota, to Nabi’s independent accountants for the purpose of Biota’s review of such working papers;

107

[image: ]Table of Contents

· provide, or ensure the provision of, all of Nabi’s working papers, and all information and assistance which may be reasonably requested by Biota, in connection with Biota’s review of Nabi closing net cash balance certificate delivered to Biota at 8:00 a.m. on the day that is seven business days prior to the date of the Biota shareholders meeting; and

· at all reasonable times, permit Biota and its representatives to have reasonable access to and take extracts from or copies of all books of account, accounts, records and data of whatever kind and all other documents relating to the matters set out in the Nabi closing net cash balance certificate.

If there is any difference of opinion or dispute between Nabi and Biota as to (1) whether any matters should comprise Nabi cash balance offsets (including any matters based on any unforeseen events or circumstances) or (2) any of the specific dollar amounts included in the Nabi closing net cash balance certificate during the review period, then Nabi and Biota must work together in good faith to resolve such disagreement. If such disagreement is not resolved, then Nabi or Biota must promptly refer the dispute to a practitioner in the internal audit division of Bethesda Financial Group LLC (or such other party as Nabi and Biota may agree) for it to resolve the dispute. Notwithstanding the foregoing, Biota can only dispute specific dollar amounts if the aggregate of the difference between each amount set out in the Nabi closing net cash balance certificate which is disputed by Biota and Biota’s opinion as to what each such amount should be is not less than $200,000. Any determination by Bethesda Financial Group LLC will be final and binding on Nabi and Biota in the absence of manifest error. The cost of a determination by Bethesda Financial Group LLC must be borne by Nabi and Biota in such manner as Bethesda Financial Group LLC determines (having regard to the merits of the dispute). Any Nabi closing net cash balance certificate delivered after the review period will reflect any determination by Bethesda Financial Group LLC in accordance with the provision described above.

Conditions Precedent to the Transaction

Conditions to the Obligations of Each Party. The Transaction Agreement provides that the obligations of the parties to complete the transactions contemplated by the Transaction Agreement are subject to the satisfaction of each of the following conditions precedent to the extent and in the manner set out in the Transaction Agreement:

(a) before 8:00 a.m. on the second court date, the mandatory waiting periods applicable to the transaction under the Hart-Scott-Rodino Antitrust Improvements Act of 1976 and all other applicable completion/ antitrust legislation shall have expired or been terminated or, where applicable, obtained;

(b) before 8:00 a.m. on the second court date, all other applicable regulatory approvals set forth in the Transaction Agreement shall have been granted or obtained and not withdrawn, cancelled or revoked;

(c) before 8:00 a.m. on the second court date, shares of Nabi common stock to be issued in the Transaction shall have been approved for listing on NASDAQ, subject to official notice of issuance;

(d) the independent expert engaged by Biota to express an opinion on whether the scheme is in the best interests of Biota stockholders, or the Biota independent expert, provides its report to Biota, stating that in its opinion the scheme of arrangement is in the best interests of Biota stockholders, and the independent expert does not change its conclusion or withdraw its report by notice in writing to Biota prior to 8:00 a.m. on the second court date;

(e) a resolution to approve the scheme of arrangement shall have been approved by the requisite majorities of Biota stockholders under Section 411(4)(a)(ii) of the Corporations Act;

(f) the scheme of arrangement shall have been approved by the Supreme Court of Victoria in accordance with Section 411(4)(b) of the Corporations Act;

(g) the Transaction Proposals described this proxy statement (with or without the proposal to amend the Nabi charter to effect a reverse stock split as described in more detail elsewhere in this proxy statement) shall have been approved by the requisite majorities of Nabi stockholders in accordance with the General
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Corporation Law of the State of Delaware (provided that the approval by Nabi stockholders of the proposal to amend the Nabi charter to effect a reverse stock split is not a condition precedent);

(h) Nabi shall have received from the SEC a written “no-action” response regarding the issuance of shares of Nabi common stock to be issued in the Transaction being exempt from the registration requirements of the Securities Act pursuant to Section 3(a)(10) of the Securities Act;

(i) the amendment to the Nabi charter reflecting the increase in the authorized number of shares of Nabi common stock to 200,000,000 shall have been filed with the State of Delaware and become effective;

(j) no temporary restraining order, preliminary or permanent injunction or other order issued by any court or governmental agency of competent jurisdiction that prohibits, materially restricts, makes illegal or restrains the completion of the Transaction or the Transaction Agreement shall remain in effect at 8:00 a.m. on the second court date;

(k) before 8:00 a.m. on the second court date, any change of control consents agreed upon by the parties shall have been granted or obtained and have not been withdrawn, cancelled or revoked; and

(l) no governmental agency shall have commenced, or shall be threatening to commence, any temporary restraining order, preliminary or permanent injunction or other order or other legal restraint or prohibition, pursuant to any competition/antitrust laws, that prohibits, materially restricts, makes illegal or restrains the completion of the Transaction.

Each of the conditions set forth above in paragraphs (e), (f), (g), (h) and (i) may not be waived, whereas the conditions set forth above in paragraphs (a), (b), (c), (d), (j), (k) and (l) may only be waived by agreement in writing between the parties.

Additional conditions to the obligations of Nabi. The obligations of Nabi to complete the transaction as contemplated by the Transaction Agreement are also subject to the following conditions precedent, each of which may be waived by Nabi:

(a) no Biota regulated event (as described below under “—Conduct of Business and Related Covenants—No Regulated Events” beginning on page 115) shall have occurred or become known to Nabi or Biota between the date of the Transaction Agreement and 8:00 a.m. on the second court date;

(b) no Biota material adverse change (as described below under “—Representations and Warranties” beginning on page 110) shall have occurred, or been discovered, announced or disclosed or otherwise becomes known to Nabi or Biota between the date of the Transaction Agreement and 8:00 a.m. on the second court date;

(c) the representations and warranties of Biota set forth in Section 10.2 of the Transaction Agreement (i) that are qualified as to materiality, shall be true and correct and (ii) that are not so qualified, shall be true and correct in all material respects, each as at the date of the Transaction Agreement and as at 8:00 a.m. on the second court date as though made on and as of that time, except that the accuracy of the representations and warranties of Biota that by their terms speak as of the date of the Transaction Agreement or some other date shall be determined as of such date and not as at 8:00 a.m. on the second court date; and

(d) Biota shall have performed in all material respects all obligations and complied in all material respects with all covenants required by the Transaction Agreement to be performed or complied with by it prior to 8:00 a.m. on the second court date.

Additional conditions to the obligations of Biota. The obligations of Biota to complete the transaction as contemplated by the Transaction Agreement also are subject to the following conditions precedent, each of which may be waived by Biota:

(a) no Nabi Regulated Event (as described below under “—Conduct of Business and Related Covenants—No Regulated Events” beginning on page 115) shall have occurred or become known to Biota or Nabi between the date of the Transaction Agreement and 8:00 a.m. on the second court date;
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(b) no Nabi material adverse change (as described under “—Representations and Warranties” beginning on page 110) shall have occurred, or been discovered, announced or disclosed or otherwise becomes known to Biota or Nabi between the date of the Transaction Agreement and 8:00 a.m. on the second court date;

(c) the representations and warranties of Nabi set forth in Section 10.1 of the Transaction Agreement (i) that are qualified as to materiality, shall be true and correct and (ii) that are not so qualified, shall be true and correct in all material respects, each as at the date of the Transaction Agreement and as at 8:00 a.m. on the second court date as though made on and as of that time, except that the accuracy of the representations and warranties of Biota that by their terms speak as of the date of the Transaction Agreement or some other date shall be determined as of such date and not as at 8:00 a.m. on the second court date;

(d) Nabi shall have performed in all material respects all obligations and complied in all material respects with all covenants required by the Transaction Agreement to be performed or complied with by it prior to 8:00 a.m. on the second court date;

(e) the individuals set forth under “The Transaction—Board of Directors and Management of the Combined Company Following the Transaction; Headquarters” beginning on page 72 of this proxy statement shall have been appointed to the board of directors of Nabi effective as of the implementation date and, after such appointments and the resignation of various former Nabi directors, the total number of directors on the board of directors of Nabi effective as of the implementation date shall be eight;

(f) Nabi shall have provided to Biota at 8:00 a.m. on the second court date a Nabi closing net cash balance certificate showing a Nabi closing net cash balance of no less than $54 million; and

(g) Nabi shall have amended, or procured the amendment of, Nabi’s rights agreement so that the rights issued under the rights agreement are inapplicable to the Transaction.

Consultation on Failure of Condition Precedent. The Transaction Agreement provides that if there is a breach or non-fulfillment of a condition precedent that is not waived in accordance with the Transaction Agreement before October 31, 2012 or a condition precedent becomes incapable of satisfaction, either party may service notice on the other party and the parties agree to consult in good faith to determine whether (1) the Transaction may proceed by way of alternative means or methods, (2) to extend the relevant time or date for satisfaction of the condition precedent, (3) to change the date of the application made to the Supreme Court of Victoria for orders under the Corporations Act approving the scheme of arrangement or to adjourn that application (as applicable) to another date to be agreed upon by Nabi and Biota or (4) to extend the October 31, 2012 end date. If Nabi and Biota are unable to reach such agreement within 15 business days after the delivery of the notice or any shorter period ending at 5:00 p.m. on the day before the second court date, either party may terminate the Transaction Agreement, provided that: (a) the condition precedent to which the notice relates is for the benefit of that party (whether or not the condition precedent is also for the benefit of the other party) and (b) there has been no failure by that party to comply with its obligations under the Transaction Agreement, where that failure directly and materially contributed to the condition precedent to which the notice relates becoming incapable of satisfaction or being breached or not fulfilled before the October 31, 2012 end date.

Representations and Warranties

The Transaction Agreement contains a number of representations and warranties made by the parties to each other, including those regarding:

· capital stock and options;

· qualification and organization;

· authority to enter into the Transaction Agreement and to consummate the transactions thereunder;

· solvency;
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· no conflicts with or breaches of governance documents, contracts, laws or NASDAQ Marketplace Rules (for Nabi) and ASX Listing Rules (for Biota);

· compliance with laws and permits;

· no undisclosed liabilities;

· title and condition of properties;

· no material disputes regarding properties;

· no litigation or investigations;

· no product liability litigation or investigations;

· conduct of business in the ordinary course and absence of certain changes since December 31, 2011;

· related party transactions;

· insurance matters;

· lack of stock ownership in the other party;

· not being a “shell company” as that term is defined in Rule 405 of the Securities Act;

· finders’ or brokers’ fees;

· tax matters; and

· employee benefits matters and other employment and labor matters.

In addition, Nabi made representations and warranties to Biota as to:

· availability of future grants under the 2007 Omnibus Equity and Incentive Plan;

· information to be supplied by Nabi to Biota in connection with the scheme booklet (an explanatory memorandum prepared in connection with the scheme of arrangement and to be distributed to Biota stockholders);

· Nabi’s documents filed with the SEC and financial statements;

· Nabi disclosed information (described below) being disclosed fairly and in good faith; and

· state takeover statutes and charter provisions.

Biota also made representations and warranties to Nabi as to:

· no buy-back agreement;

· no outstanding rights to acquire any ordinary shares of Biota under Biota’s equity incentive arrangements immediately prior to the completion of the Transaction;

· information supplied by Biota to Nabi in connection with this proxy statement;

· Biota’s financial statements;

· Biota disclosed information (described below) being disclosed fairly and in good faith; and

· state takeover statutes and charter provisions.
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Each of the representations and warranties made by each party is subject to matters fairly and accurately disclosed in the Biota disclosed information or Nabi disclosed information, as applicable. Biota disclosed information and Nabi disclosed information are, with respect to each party, all information provided by such party or its representatives to the other party or its representatives in connection with the Transactions before entering into the Transaction Agreement either

(1) in the established on-line data room or (2) in writing to the chief executive officer or chief financial officer of the other party. Also, each representation and warranty will survive the termination of the Transaction Agreement.

Certain of Nabi’s representations and warranties are qualified as to materiality or “Nabi material adverse change.” “Nabi material adverse change” means any effect, event, occurrence or matter that individually or when aggregated with all such effects, events, occurrences or matters (1) is reasonably likely to diminish (whether now or through the implementation date), the Nabi closing net cash balance as shown in the Nabi closing net cash balance certificate to be provided by Nabi on the implementation date to below $54 million or (2) has the result that the Nabi group is unable to carry on its business in substantially the same manner as carried on as at the date of the Transaction Agreement, or that otherwise materially and adversely affects the prospects of the Nabi group. However, the following effects, events, occurrences or matters will not constitute a “Nabi material adverse effect”:

· those required to be undertaken or procured by the Nabi group pursuant to the Transaction Agreement and related documents;

· permissible Nabi stockholder cash transaction (one or more issuer tender offer, a dividend or a capital distribution by Nabi to its stockholders, to be launched or declared at Nabi’s sole and absolute discretion, provided that the applicable Nabi closing net cash balance certificate provided by Nabi to Biota pursuant to the Transaction Agreement shows a Nabi closing net cash balance of no less than $54 million);

· to the extent that effect, event or occurrence or matter is fairly disclosed in the Nabi disclosed information;

· resulting from any change affecting the financial or securities markets in the U.S. or Australia or changes affecting the U.S. economy generally or the Australian economy generally or the economy of any region in which Nabi (including its related corporate bodies controlled by or under common control of Nabi) conducts business, unless such effect, event, occurrence or matter has had or would reasonably be expected to have a materially disproportionate adverse impact on the financial condition, properties, business or results of operations of the Nabi group, taken as a whole, relative to other persons operating in the same industries as the Nabi group;

· resulting from changes that affect the industry in which Nabi conducts business, unless such effect, event, occurrence or matter has had or would reasonably be expected to have a materially disproportionate adverse impact on the financial condition, properties, business or results of operations of the Nabi group, taken as a whole, relative to other persons operating in the same industries as the Nabi group;

· resulting from changes in the market price or trading volume of shares of Nabi common stock (it being understood that the facts or occurrences giving rise to or contributing to such change in the market price or trading volume may be deemed to constitute, or be taken into account in determining whether there has been, or would reasonably be expected to be, a Nabi material adverse change);

· resulting from the failure of Nabi to meet any operating projections or forecasts, or published revenue or earnings projections (it being understood that the facts or occurrences giving rise to or contributing to such failure to meet operating projections, or forecasts, or published revenue or earnings projections may be deemed to constitute, or be taken into account in determining whether there has been, or would reasonably be expected to be, a Nabi material adverse change);

· resulting from or arising in connection with the termination of employees;
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· resulting from or arising in connection with the announcement, existence or performance (in accordance with its terms) of the Transaction Agreement, the scheme of arrangement or the other transactions contemplated by the Transaction Agreement; or

· resulting from or arising in connection with any suit, investigation, proceeding, action or claim or threatened suit, investigation, proceeding, action or claim involving the Nabi group relating to the Transaction Agreement, the Transaction or any other transaction contemplated by the Transaction Agreement, including without limitation, any such suit, investigation, proceeding, action or claim or threatened suit, investigation, proceeding, action or claim arising from allegations of breach of fiduciary duty or other violation of applicable law.

Certain of Biota’s representations and warranties are qualified as to materiality or “Biota material adverse change.” “Biota material adverse change” means any effects, event, occurrence or matter that individually or when aggregated with all such effect, events, occurrences or matters (1) diminishes, or is reasonably likely to diminish (whether now or in the future) the consolidated net assets of Biota and its related corporate bodies controlled by or under common control of Biota (collectively referred to herein as the “Biota group”) by an amount equal to A$5 million or more, as compared to the consolidated net assets of the Biota group as at December 31, 2011 reported in Biota’s financial statements for the financial half-year ended December 31, 2011 or (2) has the result that the Biota group is unable to carry on its business in substantially the same manner as carried on as at the date of the Transaction Agreement, or that otherwise materially and adversely affects the prospects of Biota group. However, the following effects, events, occurrences or matters will not constitute a “Biota material adverse effect”:

· those required to be undertaken or procured by the Biota group pursuant to the Transaction Agreement and related documents;

· to the extent that effect, event or occurrence or matter is fairly disclosed in the Biota disclosed information;

· resulting from any change affecting the financial or securities markets in the U.S. or Australia or changes affecting the U.S. economy generally or the Australian economy generally or the economy of any region in which the Biota group conducts business, unless such effect, event, occurrence or matter has had or would reasonably be expected to have a materially disproportionate adverse impact on the financial condition, properties, business or results of operations of the Biota group, taken as a whole, relative to other persons operating in the same industries as the Biota group;

· resulting from changes that affect the industry in which Biota conducts business, unless such effect, event, occurrence or matter has had or would reasonably be expected to have a materially disproportionate adverse impact on the financial condition, properties, business or results of operations of the Biota group, taken as a whole, relative to other persons operating in the same industries as the Biota group;

· resulting from changes in the market price or trading volume of Biota ordinary shares (it being understood that the facts or occurrences giving rise to or contributing to such change in the market price or trading volume may be deemed to constitute, or be taken into account in determining whether there has been, or would reasonably be expected to be, a Biota material adverse change);

· resulting from the failure of Biota to meet any operating projections or forecasts, or published revenue or earnings projections (it being understood that the facts or occurrences giving rise to or contributing to such failure to meet operating projections or forecasts, or published revenue or earnings projections may be deemed to constitute, or be taken into account in determining whether there has been, or would reasonably be expected to be, a Biota material adverse change);
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· resulting from or arising in connection with the announcement, existence or performance (in accordance with its terms) of the Transaction Agreement, the scheme of arrangement or the other transactions contemplated by the Transaction Agreement; or

· resulting from or arising in connection any suit, investigation, proceeding, action or claim or threatened suit, investigation, proceeding, action or claim involving the Biota group relating to the Transaction Agreement, the Transaction or any other transaction contemplated by the Transaction Agreement, including without limitation, any such suit, investigation, proceeding, action or claim or threatened suit, investigation, proceeding, action or claim arising from allegations of breach of fiduciary duty or other violation of applicable law.

Conduct of Business and Related Covenants

Conduct of Business Pending Transaction. The parties have agreed that, during the period from the date of the Transaction Agreement up to and including the implementation date, each of Nabi and Biota (as the case may be) must:

· procure that each of the Biota group or the Nabi group conducts its business and operations in the ordinary course and substantially consistent (subject to any applicable laws, regulations and regulatory approvals) with the manner in which each such business and operation has been conducted in the 12-month period prior to the date of the Transaction Agreement (including in particular but subject to the terms of the Transaction Agreement, the making of all payments in accordance with the group’s normal payment cycle, and the maintenance of all existing insurance policies) and in compliance in all material respects with all applicable laws, regulations and regulatory approvals;

· in the case of Biota, to the extent consistent with such obligation, use its best endeavors to preserve intact the Biota group’s current business organization, to keep available the services of the current officers, directors and employees of it and the other Biota group members, and to preserve the Biota group’s relationship with governmental agencies, customers, suppliers, licensors, licensees and others having business dealings with it; and

· in the case of Nabi, to the extent consistent with such obligation, use its best endeavors to preserve intact the Nabi group’s current business organization, to keep available the services of its current chief executive officer and certain other of its officers agreed in writing by the parties, and to preserve the Nabi group’s relationship with governmental agencies, customers, suppliers, licensors, licensees and others having business dealings with it;

except:

· that Nabi may conduct any permissible Nabi stockholder cash transaction (one or more of an issuer tender offer to purchase shares of Nabi common stock, a dividend or a capital distribution by Nabi to its stockholders, to be launched or declared at Nabi’s sole and absolute discretion, provided that the applicable Nabi closing net cash balance certificate provided by Nabi to Biota pursuant to the Transaction Agreement shows a Nabi closing net cash balance of no less than $54 million); or

· to the extent required to be done or procured by Biota or Nabi pursuant to, or that is otherwise expressly permitted by, the Transaction Agreement or related documents, or the undertaking of which the other party has approved in writing, such approval not to be unreasonably withheld or delayed.

Access to Information and Cooperation. The parties have agreed that, during the period from the date of the Transaction Agreement up to and including the implementation date, each party must, and must procure each of their respective subsidiaries to, respond to reasonable requests from the other party and its representatives for
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information concerning the Biota group or Nabi group (as the case may be) businesses and operations, and give that other party and its representatives reasonable access to its directors, officers, employees and records, and otherwise provide reasonable cooperation to that other party and its representatives, in each case for the purposes of (1) the implementation of the Transaction, (2) the integration of the Biota group and the Nabi group following the implementation of the Transaction, or any other purpose that is agreed in writing between the parties, subject to the terms of the confidentiality agreement entered into between the parties and proper performance by the directors and officers of each party and its subsidiaries of their fiduciary duties.

No Regulated Events. The parties have agreed that, during the period from the date of the Transaction Agreement up to and including the implementation date, (1) Biota must ensure, to the extent within the control of any Biota group member, that no Biota regulated event occurs, without the prior written consent of Nabi (such consent not to be unreasonably withheld or delayed) and (2) Nabi must ensure, to the extent within the control of any Nabi group member, that no Nabi regulated event occurs, without the prior written consent of Biota (such consent not to be unreasonably withheld or delayed).

A “Nabi regulated event” means, with respect to Nabi and any subsidiary of Nabi, other than as required to be undertaken or procured by the Nabi group pursuant to, or otherwise as contemplated by, (1) the Transaction Agreement and related documents, (2) a permissible Nabi stockholder cash transaction (one or more of an issuer tender offer, a dividend or a capital distribution by Nabi to its stockholders, to be launched or declared at Nabi’s sole and absolute discretion, provided that the applicable Nabi closing net cash balance certificate provided by Nabi to Biota pursuant to the Transaction Agreement shows a Nabi closing net cash balance of no less than $54 million), (3) permitted pre-implementation payments (Nabi cash balance offsets agreed upon by Biota and Nabi as those that may be paid by Nabi prior to the implementation date), (4) to the extent fairly disclosed in writing by Nabi to Biota prior to the date of the Transaction Agreement for the purpose of being an exception to a “Nabi regulated event,” or (5) another written agreement by Biota, which agreement shall not be unreasonably withheld by Biota, any actions to, or that cause the company to:

· convert all or any of its securities into a larger or smaller number of securities;

· reduce or resolve to reduce its capital stock in any way;

· materially reduce its insurance coverage that results in a material increase in exposure to risk;

· enter into a buy-back agreement or resolve to approve the terms of a buy-back agreement;

· issue securities, or grant an option over or to subscribe for its securities, or agree to make such an issue or grant such an option, other than:

· to Nabi stockholders in connection with the CVRs, which may be issued at the sole and absolute discretion of Nabi;

· amendments to existing options held by employees that are being terminated by Nabi in order to accelerate the vesting of such options; or

· to a wholly-owned subsidiary of Nabi or in connection with a dividend reinvestment plan (including pursuant to any underwriting of that plan) or any security issued upon conversion or exercise of rights attaching to any security issued under an employee incentive arrangement, and excluding any shares of Nabi common stock issued as a result of the exercise of Nabi equity awards in existence as at the date of the Transaction Agreement;

· issue, or agree to issue, convertible notes or any other security or instrument convertible into shares, other than an issue by a subsidiary of Nabi to Nabi or another subsidiary of Nabi;

· issue, or agree to issue, or grant an option to subscribe for, indebtedness for borrowed money, other than to a wholly-owned subsidiary of Nabi;
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· agree declare, pay or make, or incur a liability to pay or make, a dividend or any other form of distribution of profits or capital, other than:

· the declaration and issuance by Nabi of the CVRs; or

· the declaration and payment by any subsidiary of Nabi of a dividend, where the recipient of that dividend is Nabi or a wholly-owned subsidiary of Nabi;

· make any material change to its certificate of incorporation or its bylaws, other than as contemplated by the proposals set forth in this proxy statement;

· dispose, or agree to dispose, of shares in a company controlled by or under common control of Nabi;

· acquire, lease or dispose of, or agree to acquire, lease or dispose of, or offer, propose or announce a bid or tenders for any entity, business or assets, other than:

· trading inventories and consumables in the ordinary and usual course of business; or

· where the value of such entity, business or assets, or the amount involved in the relevant transaction, exceeds A$250,000 (either individually or, in the case of related businesses or classes of assets or a series of related transactions, collectively);

· create, or agree to create, any mortgage, charge, lien or other encumbrance over the whole, or a substantial part of its business or assets;

· enter into any contract or commitment (or any series of related contracts or commitments) that:

· is for a period of 12 months or more; or

· requires or may result in expenditure by Nabi (either alone or together with any subsidiary of Nabi) of A$250,000 or more in any year, or Nabi or any subsidiary of Nabi undertakes capital expenditure in excess of A$250,000;

· incur any financial indebtedness or issue any indebtedness or debt securities, other than in the ordinary course of business or pursuant to advances under its credit facilities in existence as at the date of the Transaction Agreement where the funds drawn pursuant to those advances are used in the ordinary course of business or in connection with a purpose that is contemplated in connection with the disposal of shares in a company controlled by or under common control of Nabi;

· make any loans, advances or capital contributions to, or investments in any other person, other than to or in Nabi or any wholly-owned subsidiary of Nabi in the ordinary course of business, or otherwise in the ordinary course of business;

· increase the remuneration or compensation of any employee, officer or director of Nabi or any subsidiary of Nabi other than in accordance with Nabi’s normal salary review procedure conducted in good faith and in the ordinary and usual course of business on the basis of principles consistent with those applied for Nabi’s normal salary review procedure in 2011;

· make or agree to make any material change to the terms of, or waive any claims or rights under, or waive the benefit of any provisions of, any contract of employment with any executive of Nabi or of any subsidiary of Nabi, other than amendments to existing options held by employees being terminated by Nabi in order to accelerate the vesting of such options;

· take the following actions where the consequences of such action are material to Nabi or the relevant subsidiary of Nabi:

· change the terms of any material contract;

· pay, discharge or satisfy any claims, liabilities or obligations under any material contract other than the payment, discharge or satisfaction consistent with past practice and in
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accordance with its terms and not exceeding A$250,000; or

· waive any material claims or rights under, or waives the benefit of any provision of, any material contract;

· resolve that it be wound up or an application or order is made for the winding up or dissolution of Nabi or any of its material subsidiaries other than where the application or order (as the case may be) is set aside within 14 days;

· appoint a liquidator or provisional liquidator of Nabi or any of its material subsidiaries;

· become subject to a court order for the winding up of Nabi or any of its material subsidiaries;

· appoint an administrator of Nabi or of any of its material subsidiaries;

· cease, or threatens to cease, to carry on business;

· execute a deed of company arrangement;

· appoint a receiver, or a receiver and manager, in relation to the whole, or a substantial part, of the property of Nabi or any of its material subsidiaries;

· become deregistered as a company or otherwise dissolved;

· become unable to pay its debts when they fall due; or

· the trustee of any trust in which Nabi or any subsidiary of Nabi has an interest of more than 50% and that would, if it were a company, be a material subsidiary of Nabi, undertaking an action in respect of that trust if the corresponding action, in the case of Nabi and its material subsidiaries, would (mutatis mutandis) constitute a Nabi regulated event.

A “Biota regulated event” means, with respect to Biota and any subsidiary of Biota, other than as required to be undertaken or procured by the Biota group pursuant to, or otherwise as contemplated by, (1) the Transaction Agreement and related documents, (2) to the extent fairly disclosed in writing by Biota to Nabi prior to the date of the Transaction Agreement for the purpose of being an exception to a “Biota regulated event,” or (3) another written agreement by Nabi, which agreement shall not be unreasonably withheld by Nabi, any actions to, or that cause the company to:

· convert all or any of its securities into a larger or smaller number of securities;

· reduce or resolve to reduce its capital stock in any way;

· materially reduce its insurance coverage that results in a material increase in exposure to risk;

· enter into a buy-back agreement or resolve to approve the terms of a buy-back agreement;

· issue securities, or grant an option over or to subscribe for its securities, or agree to make such an issue or grant such an option, other than to a wholly-owned subsidiary of Biota or in connection with a dividend reinvestment plan (including pursuant to any underwriting of that plan) or any security issued upon conversion or exercise of rights attaching to any security issued under an employee incentive arrangement, and excluding any ordinary shares issued by Biota as a result of the exercise of Biota ordinary share rights in existence as at the date of the Transaction Agreement;

· issue, or agree to issue, convertible notes or any other security or instrument convertible into shares, other than an issue by a subsidiary of Biota to Biota or another subsidiary of Biota;

· issue, or agree to issue, or grant an option to subscribe for, debentures, other than to a wholly-owned subsidiary of Biota;
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· agree to declare, pay or make, or incur a liability to pay or make, a dividend or any other form of distribution of profits or capital, other than the declaration and payment by any subsidiary of Biota of a dividend, where the recipient of that dividend is Biota or a wholly-owned subsidiary of Biota;

· make any material change to its constitution;

· dispose, or agree to dispose, of shares in a company controlled by or under common control of Biota;

· acquire, lease or dispose of, or agree to acquire, lease or dispose of, or offer, propose or announce a bid or tenders for any entity, business or assets, other than:

· trading inventories and consumables in the ordinary and usual course of business; or

· where the value of such entity, business or assets, or the amount involved in the relevant transaction, exceeds A$1 million (either individually or, in the case of related businesses or classes of assets or a series of related transactions, collectively);

· create, or agree to create, any mortgage, charge, lien or other encumbrance over the whole, or a substantial part of its business or assets;

· enter into any contract or commitment (or any series of related contracts or commitments) that:

· is for a period of 3 years or more; or

· requires or may result in expenditure by Biota (either alone or together with any subsidiary of Biota) of A$1 million or more in any year, or Biota or any subsidiary of Biota undertakes capital expenditure in excess of A$1 million, except for any contract or commitment (or any series of related contracts or commitments) where any expenditure by Biota may be reimbursable;

· incur any financial indebtedness or issue any indebtedness or debt securities, other than in the ordinary course of business or pursuant to advances under its credit facilities in existence as at the date of the Transaction Agreement where the funds drawn pursuant to those advances are used in the ordinary course of business or in connection with a purpose that is contemplated in connection with the disposal of shares in a company controlled by or under common control of Biota;

· make any loans, advances or capital contributions to, or investments in any other person, other than to or in Biota or any wholly-owned subsidiary of Biota in the ordinary course of business, or otherwise in the ordinary course of business;

· increase the remuneration or compensation of any executive director or executive of Biota or any subsidiary of Biota other than in accordance with Biota’s normal salary review procedure conducted in good faith and in the ordinary and usual course of business on the basis of principles consistent with those applied for Biota’s normal salary review procedure in June 30, 2012;

· make or agree to make any material change to the terms of, or waive any claims or rights under, or waive the benefit of any provisions of, any contract of employment with any executive of Biota or of any subsidiary of Biota;

· take the following actions where the consequences of such action are material to Biota or the relevant subsidiary of Biota:

· change the terms of any material contract;

· pay, discharge or satisfy any claims, liabilities or obligations under any material contract other than the payment, discharge or satisfaction consistent with past practice and in accordance with its terms and not exceeding A$250,000; or
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· waive any material claims or rights under, or waives the benefit of any provision of, any material contract;

· resolve that it be wound up or an application or order is made for the winding up or dissolution of Biota or any of its material subsidiaries other than where the application or order (as the case may be) is set aside within 14 days;

· appoint a liquidator or provisional liquidator of Biota or any of its material subsidiaries;

· become subject to a court order for the winding up of Biota or any of its material subsidiaries;

· an administrator of Biota or of any of its material subsidiaries is appointed;

· cease, or threatens to cease, to carry on business;

· execute a deed of company arrangement;

· appoint a receiver, or a receiver and manager, in relation to the whole, or a substantial part, of the property of Biota or any of its material subsidiaries;

· become deregistered as a company or otherwise dissolved;

· become unable to pay its debts when they fall due; or

· the trustee of any trust in which Biota or any subsidiary of Biota has an interest of more than 50% and that would, if it were a company, be a material subsidiary of Biota, undertaking an action in respect of that trust if the corresponding action, in the case of Biota and its material subsidiaries, would (mutatis mutandis) constitute a Biota regulated event.

Restriction on Nabi Cash Payments. Nabi has agreed that between the effective date of the scheme of arrangement and the implementation date, it will not make any cash payments other than (1) permitted pre-implementation payments (Nabi cash balance offsets agreed upon by Biota and Nabi as those that may be paid by Nabi prior to the implementation date) or (2) any permissible Nabi stockholder cash transaction (one or more of an issuer tender offer to purchase shares of Nabi common stock, a dividend or a capital distribution by Nabi to its stockholders to be launched or declared at Nabi’s sole and absolute discretion, provided that the applicable Nabi closing net cash balance certificate provided by Nabi to Biota pursuant to the Transaction Agreement shows a Nabi closing net cash balance of no less than $54 million).

Amendment of CVR Agreement. Nabi has agreed that, on or before the implementation date, it will not change the form of the CVR Agreement or amend the CVR Agreement after it is entered into by Nabi (which shall be at the sole and absolute discretion of Nabi) without the prior written consent of Biota (such consent not to be unreasonably withheld or delayed).

Additional Obligations

Parties’ Obligations with Respect to the Transaction. The Transaction Agreement provides that each of Biota and Nabi must use their respective best endeavors to propose and implement the scheme of arrangement and other transactions contemplated by the Transaction Agreement as soon as is reasonably practicable after the date of the Transaction Agreement and otherwise substantially in accordance with the timetable agreed upon by the parties prior to the Transaction Agreement, including taking specific steps set forth in the Transaction Agreement with respect to the scheme of arrangement, preparation of the proxy statement to be mailed to Nabi stockholders and the scheme booklet to be distributed to Biota stockholders, and the Transaction consideration.

Nabi Board and Management as of the Implementation Date. Nabi has agreed that, as of the implementation date, Nabi’s board of directors will be reconstituted so that it consists of the individuals set forth
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under “The Transaction—Board of Directors and Management of the Combined Company Following the Transaction; Headquarters” beginning on page 72 of this proxy statement, subject to the relevant individuals agreeing to become directors on Nabi’s board of directors and meeting the regulatory requirements for a director set forth in any applicable laws and the rules of NASDAQ. In addition, as of the implementation date, Nabi’s senior management will consist of Peter Cook (Biota’s current chief executive officer) as the chief executive officer and Damian Lismore (Biota’s current chief financial officer) as the chief financial officer. Following the implementation date, Biota’s current chief executive officer, Peter Cook, and Biota’s current chief financial officer, Damian Lismore, will fill those roles within the combined company for an appropriate transition period until U.S. based executives are appointed and assume responsibility. It is anticipated that senior management positions in the combined company will be filled principally from current members of the Biota management teams.

Indemnification and Insurance. From the implementation date, Nabi will indemnify and hold harmless each person who has at any time prior to the implementation date been an officer, director or employee of Biota or any of its subsidiaries or other person entitled to be indemnified by Biota or any of its subsidiaries pursuant to their respective constitutions or relevant deed(s) of indemnity as they are in effect on the date of the Transaction Agreement to the same extent as provided in such constitution or deed of indemnity; provided, that the foregoing undertaking will not grant to any such officers, directors or employees or other person rights of indemnity against Nabi more extensive than those such persons may currently have against Biota. In addition, for a period of six years after the implementation date, Nabi will maintain in effect directors’ and officers’ liability insurance covering those persons who are currently covered by Nabi’s and Biota’s directors’ and officers’ liability insurance policy on terms no less favorable to those applicable to the then current directors and officers of Nabi; provided, that Nabi will not be required to expend in excess of 300% of the annual premium paid by Nabi at the time of the implementation date for such coverage or such coverage as is available for 300% of the annual premium. The foregoing provision of the Transaction Agreement will survive the implementation date, is intended to benefit those persons who are currently covered by Nabi’s and Biota’s directors’ and officers’ liability insurance policy, who will have the direct right to enforce this provision as intended third party beneficiaries, and will be binding on all successors and assigns of Nabi.

Public Announcements; Communications. Both Nabi and Biota have agreed, subject to certain exceptions, to consult with each other on any announcements, disclosures and communications with governmental agencies in connection with the Transaction Agreement (including termination).

Board Recommendation

Each party has agreed to use its respective best endeavors to procure that its respective board of directors:

· does not change or withdraw the statements and recommendations set forth in the initial public announcement after entering into the Transaction Agreement;

· in the case of Biota, states in the scheme booklet to be distributed to Biota stockholders that Biota’s board of directors considers the scheme of arrangement to be in the best interests of Biota stockholders and recommends that Biota stockholders approve the scheme resolution, in the absence of a superior proposal (described below), and does not change or withdraw those statements or recommendations once made;

· in the case of Nabi, states in this proxy statement that Nabi’s board of directors unanimously considers the Transaction Agreement, the Transaction and the other transactions contemplated in the Transaction Agreement, including the proposals 1 through 4 described in this proxy statement, to be advisable and fair to and in the best interests of Nabi and its stockholders and unanimously recommends that Nabi stockholders approve the proposals 1 through 4 described in this proxy statement, and does not change or withdraw those statements or recommendations once made; and
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· does not make any public statement or any statement to brokers, analysts, journalists, its stockholders or professional or institutional investors to the effect, or take any other action that suggests, that the Transaction is no longer so considered or recommended,

unless:

· such party’s board of directors determines, after considering the matter in good faith, that its fiduciary or statutory duties require it to change or withdraw its recommendation after having taken advice from its legal and external financial advisors; and

· prior to any such change or withdraw in the recommendation of the board of directors:

· in the case of a competing proposal (described below), such party has complied with the requirements described under “—Exclusivity; No-Solicitation” on page 122);

· such party has provided a written notice to the other party at least five business days before taking such action, which written notice will include:

· the decision of such party’s board of directors to take such action and the reasons therefore; and

· in the event the decision relates to a competing proposal, a summary of the material terms and conditions of the competing proposal (which summary is not required to include the identity of the party making the competing proposal); and
· during the five business day period after giving such written notice to the other party, if requested by the other party, the party giving notice has and has directed its outside legal counsel and financial advisors to, (1) in the case of a competing proposal, where the parties have not taken the actions contemplated by the provisions described below in “—Exclusivity; No-Solicitation” on page 122 comply with such provisions and negotiate with the other party in good faith to make such adjustments to the terms and conditions of the Transaction Agreement so that the competing proposal ceases to constitute (in the good faith judgment of such party’s board of directors, after consultation with its outside legal counsel and financial advisors) a superior proposal or, (2) if such change or withdraw in the recommendation does not involve a competing proposal, to negotiate in good faith to make such adjustments in the terms and conditions of the Transaction Agreement so that such change or withdraw in the recommendation is otherwise not necessary.

“Competing proposal” means, with respect to Nabi or Biota, any proposed or possible transaction or arrangement pursuant to which, if ultimately completed, a third party would:

· directly or indirectly acquire voting and/or dispositive power over or become the holder of more than 20% of the ordinary shares of Biota or shares of Nabi common stock (as applicable), or the whole or a substantial part or a material part of the business or property of Biota or the Biota group or Nabi or the Nabi group (as applicable);

· acquire control of Nabi or Biota (as applicable), within the meaning of Section 50AA of the Corporations Act; or

· otherwise acquire or merge with Nabi or Biota (as applicable).

“Superior proposal” means, with respect to any party, an unsolicited, bona fide written competing proposal (except that with respect to the first bullet point above in the definition of a competing proposal, the percentage threshold shall be 50% and not 20%) for the party, which the board of directors of that party determines, acting in good faith and after having taken advice from its financial and legal advisors:

· is capable of being valued and completed, taking into account all aspects of the competing proposal, including its conditions; and 121
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· would, if completed substantially in accordance with its terms, be more favorable to such party’s stockholders than the Transaction viewed in aggregate, taking into account all the terms and conditions of the competing proposal,

after taking into account a qualitative assessment of the identity, reputation and financial standing of the third party making the competing proposal.

Exclusivity; No-Solicitation

Each of Nabi and Biota has provided warranties to the other party that, at the time of the execution of the Transaction Agreement, it was not in any negotiations or discussions, and had ceased any existing negotiations or discussions, with respect to a competing proposal with any person.

Each party has agreed that, during the period from the date of the Transaction Agreement until the earliest of its termination, implementation date or

October 31, 2012, it will not, and it will use best endeavors to ensure that its representatives do not, except with the prior written consent of the other party:

· directly or indirectly solicit, invite, encourage or initiate a competing proposal or any inquiries, negotiations or discussions with any third parties with respect to a competing proposal, or communicate any intention to do any of those things;

· enter into, continue or participate in negotiations or discussions with, or enter into any agreement, arrangement or understanding with, any third party with respect to, or that may reasonably be expected to lead to, a competing proposal; or

· make available to any third party or permit any third party to receive any non-public information relating to such party in connection with the third party formulating, developing or finalizing, or assisting in the formulation, development or finalization of, a competing proposal.

In connection therewith, each party must promptly (in any event within two business days) notify the other party if it is approached by a third party to take any action of a kind that would breach its obligations described above and provide the other party with (1) the information in all material respects of oral and written communications with the third party, and a description of the material terms and conditions of any competing proposal and (2) any updated information as is reasonably necessary to keep the other party informed in all material respects of all oral or written communications with the third party regarding, and the status and material details of, any competing proposal as set forth below.

Exceptions. Notwithstanding the foregoing, either party may take action with respect to a bona fide written competing proposal (to the extent that such proposal was not encouraged, solicited, invited, facilitated or initiated in contravention of the provision in the first bullet point of the second paragraph of this “— Exclusivity; No-Solicitation” section) or to the extent that the party has provided notification as set forth in the preceding paragraph), provided that such party’s board of directors, acting in good faith, after consulting with its outside legal counsel and financial advisors, determines that (i) the competing proposal is, or may reasonably be expected to lead to, a superior proposal and (ii) not taking that act would, or would be likely to, involve a breach of the fiduciary or statutory duties owed by any director.

In such case, a prior written notice of its intention to take such proposed actions and the reasons therefor, including a summary of material terms and conditions of such competing proposal, must be sent promptly (in any case within two business days prior to taking any action) to the other party. The party providing such notice must ask the third party making the competing proposal for its consent to its name and other identifying details being provided to the other party on a confidential basis. If consent is refused, the party providing the notice may only withhold the identifying details from the other party if the board of directors of the party providing the notice, acting in good faith and after having taken advice from its legal advisors, determines that failing to do so would
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be likely to involve a breach of the fiduciary or statutory duties owed by the directors. If the identifying details are withheld, then the party must immediately notify the other party. Furthermore, before the party receiving the competing proposal provides any confidential information to a third party, such third party must enter into a written agreement in favor of the party regarding the use and disclosure of the confidential information by the third party and that restricts the third party’s ability to solicit the employees of that party (including its related corporate bodies controlled by or under common control of such party).

During the two business days after notice is provided as set forth in the preceding paragraph, the other party will have the right to offer to amend the terms of the Transaction so that the terms would provide an equivalent or superior outcome than the competing proposal for the stockholders of the party receiving the competing proposal. The party that has received the competing proposal must procure its board of directors to consider any such counterproposal, and if the board of directors of the party that has received the competing proposal determines, acting in good faith and after having taken advice from its legal and financial advisors, that

· the counterproposal described above is capable of being completed, taking into account all aspects of the counterproposal, including its conditions, and

· the counterproposal would, if completed substantially in accordance with its terms, be more favorable to the party’s stockholders than the competing proposal viewed in aggregate,

then both parties must use their best endeavors to agree to the amendments to the Transaction Agreement and related documents that are necessary to reflect the counterproposal and the party that received the counterproposal must use its best endeavors to procure that its board of directors continues to recommend the counterproposal (and not the competing proposal) to its stockholders. Any material modification to any competing proposal (including any material modification relating to the price or value of any competing proposal) will be taken to make that proposal a new competing proposal with respect to which the parties must comply with their obligations described above in the preceding three paragraphs.

Termination

By Either Party.	Either party may terminate the Transaction Agreement by written notice to the other:

· at any time before 8:00 a.m. on the second court date, if the other party is in material breach of any provision of the Transaction Agreement, provided that the terminating party has given notice to the other party setting out the relevant circumstances and stating an intention to terminate, and the relevant circumstances have continued to exist for 15 business days (or any shorter period ending at 5:00 p.m. on the last business day before the second court date) from the time such notice is given;

· if mutually agreed upon by the other party; or

· if the scheme of arrangement has not become effective on or before October 31, 2012.

In addition, if there is a breach or non-fulfillment of a condition precedent that is not waived in accordance with the Transaction Agreement before October 31, 2012 or a condition precedent becomes incapable of satisfaction, either party may serve notice on the other party and the parties agree to consult in good faith to determine whether (1) the Transaction may proceed by way of alternative means or methods, (2) to extend the relevant time or date for satisfaction of the condition precedent, (3) to change the date of the application made to the Supreme Court of Victoria for orders under Australian corporate law approving the scheme of arrangement or to adjourn that application (as applicable) to another date to be agreed upon by Nabi and Biota or (4) to extend the October 31,

2012 end date. If Nabi and Biota are unable to reach such agreement within 15 business days after the delivery of the notice or any shorter period ending at 5:00 p.m. on the day before the second court date, either party may terminate the Transaction Agreement, provided that: (a) the condition precedent to which the notice relates is for the benefit of that party (whether or not the condition precedent is also for the benefit of the other party) and (b) there has been no failure by that party to comply with its obligations under the Transaction
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Agreement, where that failure directly and materially contributed to the condition precedent to which the notice relates becoming incapable of satisfaction or being breached or not fulfilled before October 31, 2012.

By Nabi.	Nabi may terminate the Transaction Agreement:

· at any time before 8:00 a.m. on the second court date by notice in writing to Biota if Biota’s board of directors publicly changes (including by attaching qualifications to) or withdraws its statement that it considers the scheme of arrangement to be in the best interests of Biota stockholders or its recommendation that Biota stockholders approve the scheme of arrangement, in either case in accordance with Biota’s obligations described under “—Board Recommendation” on page 120, or publicly recommends, promotes or otherwise endorses a superior proposal.

By Biota.	Biota may terminate the Transaction Agreement:

· at any time before 8:00 a.m. on the second court date by notice in writing to Nabi if Nabi’s board of directors publicly changes (including by attaching qualifications to) or withdraws its statement that it considers the Transaction to be in the best interests of Nabi stockholders or its recommendation that Nabi stockholders approve proposals 1 through 4 described in this proxy statement, in either case in accordance with Nabi’s obligations described under “—Board Recommendation” on page 120, or publicly recommends, promotes or otherwise endorses a superior proposal; or

· if Nabi does not comply with its obligations, after the scheme of arrangement becomes effective, to provide the Nabi closing net cash balance certificate to Biota on the implementation date showing a Nabi closing net cash balance of no less than $54 million in accordance with the scheme of arrangement.

Break Fee

Each of Nabi and Biota has agreed to pay to the other a break fee equal to A$2 million in certain circumstances.

By Nabi.	Nabi is required to pay Biota the break fee if:

· Nabi’s board of directors fails to state that it considers the Transaction to be in the best interests of Nabi stockholders or fails to recommend the approval of proposals 1 through 4 described in this proxy statement, or publicly changes (including by attaching qualifications to) or withdraws that statement or recommendation;

· a competing proposal for Nabi is announced or made and is publicly recommended, promoted or otherwise endorsed by Nabi’s board of directors or by a majority of Nabi’s directors;

· a competing proposal for Nabi is announced or made prior to October 31, 2012 and is completed at any time prior to the first anniversary of the date of the Transaction Agreement and, as a result, a third party acquires control of Nabi or the Nabi group within the meaning of Section 405 of the Securities Act;

· Biota terminates the Transaction Agreement due to Nabi’s board of directors publicly changing (including by attaching qualifications to) or withdrawing its statement that it considers the Transaction to be in the best interests of Nabi stockholders or its recommendation that Nabi stockholders approve proposals 1 through 4 described in this proxy statement, or publicly recommending, promoting or otherwise endorsing a superior proposal;

· a Nabi material adverse change or a Nabi regulated event occurs between the date of the Transaction Agreement and 8:00 a.m. on the second court date and Biota terminates the Transaction Agreement in accordance with its terms prior to the implementation date; or
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· the scheme of arrangement is not completed on or before the date which is eight business days after October 31, 2012 due to Nabi failing to comply with its obligations to provide the Nabi closing net cash balance certificate to Biota on the implementation date showing a Nabi closing net cash balance of no less than $54 million.

Notwithstanding the foregoing, Nabi is not required to pay the break fee to Biota if:

· the scheme of arrangement becomes effective notwithstanding the occurrence of any of the events described in the preceding sentence; or

· Nabi is entitled to terminate the Transaction Agreement due to (1) Biota’s board of directors publicly changing (including by attaching qualifications to) or withdrawing its statement that it considers the scheme of arrangement to be in the best interests of Biota stockholders or its recommendation that Biota stockholders approve the scheme of arrangement, or publicly recommending, promoting or otherwise endorsing a superior proposal or (2) the occurrence of a Biota material adverse change or Biota regulated event.

In addition, Nabi is not required to pay the break fee to Biota merely by reason that proposals 1 through 4 described in this proxy statement are not approved by Nabi stockholders at the special meeting.

By Biota.	Biota is required to pay Nabi the break fee if:

· Biota’s board of directors fails to state that they consider the scheme of arrangement to be in the best interests of Biota stockholders or fails to recommend that Biota stockholders approve the scheme of arrangement, or publicly changes (including by attaching qualifications to) or withdraws that statement or recommendation;

· a competing proposal for Biota is announced or made and is publicly recommended, promoted or otherwise endorsed by Biota’s board of directors or by a majority of Biota’s directors;

· a competing proposal for Biota is announced or made prior to October 31, 2012 and is completed at any time prior to the first anniversary of the date of the Transaction Agreement and, as a result, a third party acquires control of Biota or the Biota group within the meaning of Section 50AA of the Corporations Act (or acquires an equivalent shareholding or economic interest in Biota pursuant to the implementation of a dual-listed company structure or reverse takeover);

· Nabi terminates the Transaction Agreement due to Biota’s board of directors publicly changing (including by attaching qualifications to) or withdrawing its statement that it considers the scheme of arrangement to be in the best interests of Biota’s stockholders or its recommendation that Biota stockholders approve the scheme of arrangement, or publicly recommending, promoting or otherwise endorsing a superior proposal; or

· a Biota material adverse change or a Biota regulated event occurs between the date of the Transaction Agreement and 8:00 a.m. on the second court date and Nabi terminates the Transaction Agreement in accordance with its terms prior to the implementation date.

Notwithstanding the foregoing, Biota is not required to pay the break fee to Nabi if:

· the scheme of arrangement becomes effective notwithstanding the occurrence of any of the events described in the preceding sentence; or

· Biota is entitled to terminate the Transaction Agreement due to Nabi’s board of directors publicly changing (including by attaching qualifications to) or withdrawing its statement that it considers the Transaction to be in the best interests of Nabi stockholders or its recommendation that Nabi stockholders approve proposals 1 through 4 described in this proxy statement, or publicly recommending, promoting or otherwise endorsing a superior proposal.
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In addition, Biota is not required to pay the break fee to Nabi merely by reason that the scheme of arrangement is not approved by Biota stockholders at the Biota stockholders meeting.

If a break fee is payable to the other party as described above, Nabi or Biota, as the case may be, must pay the break fee within five business days after receiving a written notice from the other party setting out the relevant circumstances and requiring payment of the break fee. A written notice requiring payment of the break fee may only be made after the scheme of arrangement fails to become effective by October 31, 2012 or after the termination of the Transaction Agreement. The parties have agreed that payment of the break fee will not limit the rights of the parties in respect of any other claims that they may have against each other, whether under the Transaction Agreement or otherwise.

Costs and Expenses

Other than as described above under “—Break Fee” on page 124, the Transaction Agreement provides that each party will bear its own costs and duties in connection with the Transaction Agreement, except that Biota will reimburse Nabi for its costs in connection with one issuer tender offer, comprising a permitted Nabi stockholder cash transaction (which costs will include not only the costs arising out of the issuer tender offer but also the additional operational costs incurred by Nabi due to the extension of the implementation date resulting from Nabi conducting such issuer tender offer) in the amount that is the lesser of (1) $400,000 and (2) 50% of Nabi’s costs.

Amendment; Waiver

The Transaction Agreement may be amended only by another agreement executed by all of the parties. A waiver is not valid or binding on the party granting that waiver unless made in writing.
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PROPOSAL 1

AMENDMENT TO CERTIFICATE OF INCORPORATION

TO INCREASE AUTHORIZED COMMON STOCK

General

The following summary of the amendment described in this proposal is qualified in its entirety by the text of Amendment No. 1 to the Restated Certificate of Incorporation of Nabi which is attached as Annex D to this proxy statement.

Nabi’s board of directors has unanimously adopted a resolution authorizing, approving, declaring advisable and recommending to stockholders for their approval an amendment to Article Four of the Nabi certificate of incorporation increasing the total number of shares of its authorized common stock from 125,000,000 shares to 200,000,000 shares.

The proposed amendment (the “First Amendment”) will become effective upon the filing of the amendment with the Secretary of State of the State of Delaware, which Nabi plans to do promptly after approval of this proposal by the Nabi stockholders.

Reasons for the Proposed Amendment

Nabi’s board of directors recommends approval of the proposed amendment (1) so that it will be able to have sufficient authorized but unissued and unreserved shares to issue the Nabi shares pursuant to the Transaction and (2) to permit the pursuit and effectuation of corporate transactions requiring the issuance of common stock in the future.

Those transactions may include:

· the issuance of common stock in connection with the growth and expansion of Nabi’s business;

· the issuance of common stock or securities convertible into common stock in connection with financing and recapitalization transactions;

· the future authorization of additional shares of common stock for issuance under Nabi’s incentive compensation plans; and

· the issuance of common stock in connection with other corporate transactions that implement proper business purposes determined by Nabi’s board of directors to be in the best interests of Nabi and its stockholders.

As explained below, only 58,747,130 shares of unissued, unreserved common stock remain available for future issuance.

Nabi needs to increase the number of its presently authorized shares in order to issue the number of shares required by the Transaction in the event that Nabi’s board of directors determines not to implement the reverse stock split described in this proxy statement prior to the completion of the Transaction. In addition, Nabi’s board of directors believes that additional authorized shares should be available in the future in order to permit Nabi to pursue the various transactions described above and to provide for its growth and financial stability. Many of the above transactions arise under circumstances requiring prompt action and do not allow the necessary time to seek stockholder approval to authorize additional shares. Nabi’s board of directors believes that it is very important for it to have the flexibility to be able to act promptly in the best interests of Nabi and its stockholders when circumstances such as those described above arise.

Nabi may pursue from time to time the acquisition of other companies. In the event the proposed increase in authorized shares of Nabi common stock is approved by stockholders, such future acquisitions may be effected for a consideration that includes the issuance of shares of Nabi common stock, or other securities convertible into
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Nabi common stock, in partial or full payment of the purchase price. Nabi anticipates that the terms of any acquisitions in which it issue shares will be determined through direct negotiations with the securities holders or controlling persons of the entities or properties being acquired. Other than with respect to the Transaction, Nabi has not entered into any agreements nor made any decisions with respect to the issuance of any shares in connection with any future acquisitions. If Nabi determines to issue shares of common stock in connection with future acquisitions, Nabi will not seek stockholder approval of such issuance unless required as discussed below under “—Future Stockholder Approval of Common Stock Issuances.” The issuance of any such shares of common stock will have no effect on the rights of existing stockholders.

Currently Authorized Common Stock

Of the 125 million currently authorized shares of Nabi common stock, 42,877,226 shares were outstanding and 20,696,277 shares were held as treasury stock at May 15, 2012. In addition, as of that date, a total of 2,679,367 shares of common stock had been reserved for possible issuance in the future for the following purposes:

· 2,300,132 shares of common stock reserved for issuance under Nabi’s 2007 Omnibus Equity and Incentive Plan; and

· 379,235 shares of common stock reserved for issuance under Nabi’s Employee Stock Purchase Plan.

In view of the fact that a total of 66,252,870 shares of Nabi common stock are either outstanding, held as treasury stock or reserved for future issuance as described above, there remains only 58,747,130 shares of unissued, unreserved shares available for future issuance and Nabi expects that it will issue up to approximately 126 million shares of common stock in the Transaction in the event that Nabi’s board of directors determines not to implement the reverse stock split described in this proxy statement prior to the completion of the Transaction.

Future Stockholder Approval of Common Stock Issuances

The additional shares of Nabi common stock sought by the proposed amendment would be available for future issuance without future action by Nabi stockholders, unless such action would be required by applicable law or the rules of the NASDAQ Stock Market. Generally, NASDAQ rules require stockholder approval of proposed issuances of additional shares if the issuance would result in an increase of 20% or more of the total number of shares of common stock outstanding before any such proposed issuance, subject to exemptions for certain public offerings for cash and an exception where the delay in securing stockholder approval would seriously jeopardize Nabi’s financial circumstances and certain other conditions are met. Stockholder approval also is required under NASDAQ rules prior to an issuance of common stock that would result in a change of control of Nabi. Furthermore, NASDAQ rules require stockholder approval under certain circumstances with respect to certain stock option or purchase plans and with respect to proposed issuances of common stock, or of securities convertible into or exercisable for common stock, to directors, officers or substantial stockholders of Nabi or its affiliates.

Potential for Anti-Takeover Effect

Although Nabi’s board of directors’ purpose for seeking an increase in the number of authorized shares of Nabi common stock is not intended for anti-takeover purposes, it should be noted that authorized but unissued shares of Nabi common stock, if issued, could be used by then incumbent management to make more difficult and thereby discourage an attempt to acquire control of Nabi even though its stockholders might deem such an acquisition desirable. For example, the shares could be privately placed with purchasers who might support the board of directors in opposing a hostile takeover bid. The issuance of the new shares could also be used to dilute the stock ownership and voting power of a third party seeking to remove directors, replace incumbent directors, accomplish certain business transactions or alter or amend provisions of the Nabi certificate of incorporation. To the extent that it would impede any such attempts, the issuance of additional shares of Nabi common stock
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following effectiveness of the proposed amendment to the Nabi certificate of incorporation could potentially serve to perpetuate the management in place after the amendment.

Required Vote and Board of Directors’ Recommendation

Assuming the presence of a quorum, in order to become effective this proposal requires the affirmative vote of the majority of the shares of Nabi common stock outstanding as of the close of business on the record date for the special meeting. Abstentions, failures to submit a proxy (if you do not attend the special meeting in person) and any broker non-votes will have the same effect as a vote against this proposal.

Nabi’s board of directors unanimously recommends that you vote “FOR” the approval of this proposal.
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PROPOSAL 2

AMENDMENT TO CERTIFICATE OF INCORPORATION TO

CHANGE THE NAME OF NABI BIOPHARMACEUTICALS

General

The following summary of the amendment described in this proposal is qualified in its entirety by the text of Amendment No. 2 to the Restated Certificate of Incorporation of Nabi, which is attached as Annex E to this proxy statement.

Nabi’s board of directors has unanimously adopted a resolution authorizing, approving, declaring advisable and recommending to stockholders for their approval an amendment to Article First of the Nabi certificate of incorporation to change the company’s name to “Biota Pharmaceuticals, Inc.” if the Transaction is completed. The name change will be effected only if (1) the Nabi stockholders approve the Transaction Proposals, (2) the Biota stockholders approve the Transaction, (3) the Supreme Court of Victoria, Australia approves the Transaction and (4) the Transaction is completed. The proposed amendment (the “Second Amendment”) to the Nabi certificate of incorporation, if approved, will be filed with the Secretary of State of the State of Delaware after the completion of the Transaction. In connection with the name change of Nabi to Biota Pharmaceuticals, Inc., the trading symbol for Nabi common stock on the NASDAQ will be changed from “NABI” to “[*****].”

Required Vote and Board of Directors’ Recommendation

Assuming the presence of a quorum, in order to become effective this proposal requires the affirmative vote of the majority of the shares of Nabi common stock outstanding as of the close of business on the record date for the special meeting. Abstentions, failures to submit a proxy (if you do not attend the special meeting in person) and any broker non-votes will have the same effect as a vote against this proposal.

Nabi’s board of directors unanimously recommends that you vote “FOR” the approval of this proposal.
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PROPOSAL 3

AMENDMENT TO CERTIFICATE OF INCORPORATION TO EFFECTUATE REVERSE STOCK SPLIT

The following summary of the amendment described in this proposal is qualified in its entirety by the text of Amendment No. 3 to the Nabi certificate of incorporation which is attached as Annex F to this proxy statement. Nabi’s board of directors has unanimously adopted a resolution authorizing, approving, declaring advisable and recommending to stockholders for the approval an amendment to the Nabi certificate of incorporation to effect a reverse stock split (the “Reverse Stock Split”), as described below (the “Third Amendment”).

If approved by Nabi stockholders, the Reverse Stock Split would permit (but not require) Nabi’s board of directors to effect a reverse stock split of Nabi common stock at any time prior to the December 31, 2012 deadline described below at one of five reverse split ratios, 1-for-4, 1-for-5, 1-for-6, 1-for-7 or 1-for-8, as determined by the board of directors in its sole discretion. We believe that leaving the determination of the final ratio to the discretion of Nabi’s board of directors (provided that it is one of the five proposed ratios) will provide Nabi with the flexibility to implement the Reverse Stock Split in a manner designed to maximize the anticipated benefits for Nabi stockholders. In determining a ratio, if any, following the receipt of the approval of Nabi stockholders, Nabi’s board of directors may consider, among other things, factors such as:

· the historical trading price and trading volume of Nabi common stock;

· the number of shares of Nabi common stock outstanding, including the number of shares of Nabi common stock issued in the Transaction (if the Transaction Proposals are approved);

· the then-prevailing trading price and trading volume of Nabi common stock and the anticipated impact of the Reverse Stock Split on the trading market for Nabi common stock;

· the anticipated impact of a particular ratio on our ability to reduce administrative and transactional costs; and

· prevailing general market and economic conditions.

The Reverse Stock Split currently is expected to be implemented immediately prior to the completion of the Transaction. Nabi’s board of directors reserves its right to elect to abandon the Reverse Stock Split, including any or all proposed reverse stock split ratios, if it determines, in its sole discretion, that the Reverse Stock Split is no longer in the best interests of Nabi and its stockholders.

Depending on the ratio for the Reverse Stock Split determined by Nabi’s board of directors, four, five, six, seven or eight shares of Nabi’s existing common stock, as determined by the board of directors, will be combined into one share of common stock. The number of shares of common stock issued and outstanding will therefore be reduced, in an amount which will depend upon the reverse stock split ratio determined by Nabi’s board of directors. The amendment to the Nabi certificate of incorporation that is filed to effect the Reverse Stock Split, if any, will include only the reverse split ratio determined by Nabi’s board of directors to be in the best interests of Nabi stockholders and all of the other proposed amendments at different ratios will be abandoned.

The Reverse Stock Split, if approved by Nabi stockholders, would become effective upon the filing of the Third Amendment with the Secretary of State of the State of Delaware. The exact timing of the filing of the Reverse Stock Split will be determined by Nabi’s board of directors based on its evaluation as to when such action will be the most advantageous to Nabi and its stockholders. The Reverse Stock Split currently is expected to be implemented immediately prior to the completion of the Transaction. However, Nabi’s board of directors reserves the right, notwithstanding stockholder approval and without further action by Nabi stockholders, to elect not to proceed with the Reverse Stock Split if, at any time prior to filing the Third Amendment, Nabi’s board of directors, in its sole discretion, determines that it is no longer in Nabi’s best interests and the best interests of its
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stockholders to proceed with the Reverse Stock Split. If a certificate of amendment effecting the Reverse Stock Split has not been filed with the Secretary of State of the State of Delaware by the close of business on December 31, 2012, Nabi’s board of directors will abandon the Reverse Stock Split.

In lieu of issuing fractional shares of Nabi common stock, Nabi stockholders of record who would otherwise hold fractional shares as a result of the Reverse Stock Split will be entitled to receive cash (without interest) in lieu of such fractional shares determined by multiplying (i) the fractional share interest to which the stockholder would otherwise be entitled, after taking into account all shares of common stock then held by the stockholder immediately prior to the effective time of the Reverse Stock Split, and (ii) the average closing sale price of shares of Nabi common stock for the 10 trading days immediately prior to the effective time of the Reverse Stock Split as officially reported by NASDAQ.

Background and Reasons for the Reverse Stock Split

Nabi’s board of directors is submitting the Reverse Stock Split to Nabi stockholders for approval with the primary intent of increasing the price of Nabi common stock to make Nabi common stock more attractive to a broader range of institutional and other investors, and to ensure Nabi’s stock price remains in compliance with NASDAQ listing requirements. In addition to increasing the price of Nabi common stock, the Reverse Stock Split would also reduce certain of Nabi’s costs, such as proxy related fees. Accordingly, for these and other reasons discussed below, we believe that effecting the Reverse Stock Split is in the best interests of Nabi and its stockholders.

We believe that the Reverse Stock Split will make Nabi common stock more attractive to a broader range of institutional and other investors, as we have been advised that the current market price of Nabi common stock may affect its acceptability to certain institutional investors, professional investors and other members of the investing public. Many brokerage houses and institutional investors have internal policies and practices that either prohibit them from investing in low-priced stocks or tend to discourage individual brokers from recommending low-priced stocks to their customers. In addition, some of those policies and practices may function to make the processing of trades in low-priced stocks economically unattractive to brokers. Moreover, because brokers’ commissions on low-priced stocks generally represent a higher percentage of the stock price than commissions on higher-priced stocks, the current average price per share of common stock can result in individual stockholders paying transaction costs representing a higher percentage of their total share value than would be the case if the share price were substantially higher. We believe that the Reverse Stock Split will make Nabi common stock a more attractive and cost effective investment for many investors, which will enhance the liquidity of the holders of Nabi common stock.

In addition, the increase in the price of Nabi common stock that is expected to result from the Reverse Stock Split may be necessary for Nabi to meet the initial listing application criteria of the NASDAQ. See “Regulatory and Other Approvals Required for the Transaction—NASDAQ Initial Listing Application Requirement.” In accordance with those listing standards, Nabi will be required to have a minimum bid price of Nabi’s common stock of at least $4.00 upon the completion of the Transaction. A failure to satisfy such minimum bid price requirements may subject the company to the NASDAQ’s procedures for independent review, suspension from listing, or delisting. By reducing the number of shares outstanding and thereby increasing the stock price of Nabi common stock, Nabi will mitigate the risk of non-compliance with such NASDAQ listing requirements.

Reducing the number of outstanding shares of Nabi common stock through the Reverse Stock Split is intended, absent other factors, to increase the per share market price of Nabi common stock. However, other factors, such as Nabi’s financial results, market conditions and the market perception of the success of the Transaction and Nabi’s business may adversely affect the market price of Nabi common stock. As a result, there can be no assurance that the Reverse Stock Split, if completed, will result in the intended benefits described above, that the market price of Nabi common stock will increase following the Reverse Stock Split or that the market price of Nabi common stock will not decrease in the future. Additionally, we cannot assure you that the
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market price per share of Nabi common stock after a Reverse Stock Split will increase in proportion to the reduction in the number of shares of Nabi common stock outstanding before the Reverse Stock Split. Accordingly, the total market capitalization of Nabi common stock after the Reverse Stock Split may be lower than the total market capitalization before the Reverse Stock Split.

In addition to increasing the price of Nabi common stock, we believe that a Reverse Stock Split will provide Nabi and its stockholders with other benefits. Currently, the fees that Nabi pays to list shares of Nabi common stock on the NASDAQ are based on the number of shares Nabi has outstanding. Also, the fees that Nabi pays for custody and clearing services, the fees that Nabi pays to the SEC to register securities for issuance and the costs of Nabi’s proxy solicitations are all based on or related to the number of shares being held, cleared or registered as applicable. Reducing the number of shares that are outstanding and that will be issued in the future may reduce the amount of fees and tax that Nabi pays to these organizations and agencies, as well as other organizations and agencies that levy charges based on the number of shares rather than the value of the shares.

Effect of the Reverse Stock Split on Holders of Outstanding Common Stock

The number of shares of Nabi common stock that will be affected by the Reverse Stock Split depends on the number of shares that are tendered in connection with the currently contemplated issuer tender offer (described under “Repurchase of Nabi Common Stock; Dividends and Distributions” beginning on page 77 of this proxy statement). Assuming that the Reverse Stock Split is implemented immediately prior to the completion of the Transaction and excluding for these purposes the effect of the currently contemplated issuer tender offer on the number of shares of Nabi common stock outstanding, it is expected that approximately 66.25 million shares issued (or reserved for issuance) will be affected by the Reverse Stock Split. In addition, the number of shares of Nabi common stock that are issued to Biota stockholders at the completion of the Transaction will reflect the effect of the Reverse Stock Split.

Depending on the ratio for the Reverse Stock Split determined by Nabi’s board of directors, four, five, six, seven or eight shares of existing Nabi common stock, as determined by the board of directors, will be combined into one new share of common stock. The number of shares of Nabi common stock issued and outstanding will therefore be reduced, depending upon the reverse stock split ratio determined by Nabi’s board of directors. The table below shows the number of authorized and issued (or reserved for issuance) shares of Nabi common stock that will result from the listed hypothetical reverse stock split ratios (without giving effect to the treatment of fractional shares), including the shares of Nabi common stock that are issued to Biota stockholders at the completion of the Transaction but excluding the effect of the currently contemplated issuer tender offer:

Approximate number of shares of Nabi common stock outstanding plus shares
of Nabi common stock reserved for issuance following the Reverse Stock Split
(millions of shares)
	1 for 4
	1 for 5
	1 for 6
	1 for 7
	1 for 8

	48.06
	
	38.45
	
	32.04
	
	27.46
	
	24.03



The actual number of shares outstanding after giving effect to the Reverse Stock Split, if implemented, will depend on the reverse stock split ratio that is ultimately determined by Nabi’s board of directors and the number of Nabi shares that are tendered and accepted for exchange in connection with the currently contemplated issuer tender offer.

If approved and implemented, the Reverse Stock Split will be realized simultaneously and in the same ratio for all of Nabi common stock. The Reverse Stock Split will affect all holders of Nabi common stock uniformly and will not affect any stockholder’s percentage ownership interest in Nabi, except that as described below under “—Fractional Shares” on page 135, record holders of Nabi common stock otherwise entitled to a fractional share as a result of the Reverse Stock Split will receive a cash payment in lieu of such fractional share. These cash payments will reduce the number of post-Reverse Stock Split holders of Nabi common stock to the extent there
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are currently stockholders who would otherwise receive less than one share of Nabi common stock after the Reverse Stock Split. In addition, the Reverse Stock Split will not affect any stockholder’s proportionate voting power (subject to the treatment of fractional shares).

The Reverse Stock Split may result in some stockholders owning “odd lots” of less than 100 shares of Nabi common stock. Odd lot shares may be more difficult to sell, and brokerage commissions and other costs of transactions in odd lots are generally somewhat higher than the costs of transactions in “round lots” of even multiples of 100 shares.

After the effective time of the Reverse Stock Split, Nabi common stock will have a new Committee on Uniform Securities Identification Procedures (“CUSIP”) number, which is a number used to identify Nabi’s equity securities, and stock certificates with the older CUSIP number will need to be exchanged for stock certificates with the new CUSIP number by following the procedures described below.

Beneficial Holders of Nabi Common Stock (i.e. stockholders who hold in street name)

Upon the Reverse Stock Split, we intend to treat shares held by stockholders through a bank, broker, custodian or other nominee in the same manner as registered stockholders whose shares are registered in their names. Banks, brokers, custodians or other nominees will be instructed to effect the Reverse Stock Split for their beneficial holders holding Nabi common stock in street name. However, these banks, brokers, custodians or other nominees may have different procedures than registered stockholders for processing the Reverse Stock Split and making payment for fractional shares. If a stockholder holds shares of Nabi common stock with a bank, broker, custodian or other nominee and has any questions in this regard, stockholders are encouraged to contact their bank, broker, custodian or other nominee.

Registered “Book-Entry” Holders of Nabi Common Stock (i.e. stockholders that are registered on the transfer agent’s books and records but do not hold stock certificates)

Certain of our registered holders of Nabi common stock may hold some or all of their shares electronically in book-entry form with the transfer agent. These stockholders do not have stock certificates evidencing their ownership of Nabi common stock. They are, however, provided with a statement reflecting the number of shares registered in their accounts.

If a stockholder holds registered shares in book-entry form with the transfer agent, they will be sent a transmittal letter by our transfer agent after the effective time of the Reverse Stock Split, and will need to return a properly completed and duly executed transmittal letter in order to receive any cash payment in lieu of fractional shares or other distributions, if any, that may be declared and payable to holders of record following the Reverse Stock Split.

Holders of Certificated Shares of Nabi Common Stock

Stockholders holding shares of Nabi common stock in certificated form will be sent a transmittal letter by the transfer agent after the effective time of the Reverse Stock Split. The letter of transmittal will contain instructions on how a stockholder should surrender his, her or its certificate(s) representing shares of Nabi common stock (the “Old Certificates”) to the transfer agent in exchange for certificates representing the appropriate number of whole shares of post-Reverse Stock Split common stock (the “New Certificates”). No New Certificates will be issued to a stockholder until such stockholder has surrendered all Old Certificates, together with a properly completed and executed letter of transmittal, to the transfer agent. No stockholder will be required to pay a transfer or other fee to exchange his, her or its Old Certificates. Stockholders will then receive a New Certificate(s) representing the number of whole shares of common stock that they are entitled as a result of the Reverse Stock Split. Until surrendered, we will deem outstanding Old Certificates held by stockholders to be cancelled and only to represent the number of whole shares of post-Reverse Stock Split
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common stock to which these stockholders are entitled. Any Old Certificates submitted for exchange, whether because of a sale, transfer or other disposition of stock, will automatically be exchanged for New Certificates. If an Old Certificate has a restrictive legend on the back of the Old Certificate(s), the New Certificate will be issued with the same restrictive legends that are on the back of the Old Certificate(s). If a stockholder is entitled to a payment in lieu of any fractional share interest, such payment will be made as described below under “—Fractional Shares.”

Nabi Stockholders should not destroy any stock certificate(s) and should not submit any stock certificate(s) until requested to do so.

Fractional Shares

We do not currently intend to issue fractional shares in connection with the Reverse Stock Split. Therefore, we do not expect to issue certificates representing fractional shares. Stockholders of record who would otherwise hold fractional shares, because the number of shares of common stock they hold before the Reverse Stock Split is not evenly divisible by the split ratio ultimately determined by Nabi’s board of directors, will be entitled to receive cash (without interest) in lieu of such fractional shares determined by multiplying (i) the fractional share interest to which the stockholder would otherwise be entitled, after taking into account all shares of common stock then held by the stockholder immediately prior to the effective time of the Reverse Stock Split, and (ii) the average closing sale price of shares of Nabi common stock for the 10 trading days immediately prior to the effective time of the Reverse Stock Split as officially reported by NASDAQ.

If a stockholder who holds shares in certificated form is entitled to a payment in lieu of any fractional share interest, the stockholder will receive a check as soon as practicable after the effective time of the Reverse Stock Split and after the stockholder has submitted an executed transmittal letter and surrendered all Old Certificates, as described above in “—Holders of Certificated Shares of Common Stock” on page 134. If a stockholder holds shares of Nabi common stock with a bank, broker, custodian or other nominee, those stockholders should contact their bank, broker, custodian or other nominee for information on the treatment and processing of fractional shares by their bank, broker, custodian or other nominee. By signing and cashing the check, stockholders will warrant that they owned the shares of Nabi common stock for which they received a cash payment. The cash payment is subject to applicable federal and state income tax and state abandoned property laws. Stockholders will not be entitled to receive interest for the period of time between the effective time of the Reverse Stock Split and the date payment is received.

Effect of the Reverse Stock Split on Equity Incentive Plan Awards

Based upon the Reverse Stock Split ratio determined by Nabi’s board of directors, proportionate adjustments are generally required to be made to the per share exercise price and the number of shares issuable upon the exercise of all outstanding options. This would result in approximately the same aggregate price being required to be paid under such options upon exercise, and approximately the same value of shares of common stock being delivered upon such exercise, immediately following the Reverse Stock Split as was the case immediately preceding the Reverse Stock Split. The number of shares deliverable upon settlement or vesting of restricted stock awards will be similarly adjusted. The number of shares reserved for issuance pursuant to these securities will be reduced proportionately based upon the reverse stock split ratio determined by Nabi’s board of directors.

Accounting Matters

The proposed amendments to the Nabi certificate of incorporation will not affect the par value of Nabi common stock per share, which will remain at

$0.10. As a result, as of the effective time of the Reverse Stock Split, the stated capital attributable to Nabi common stock on Nabi’s balance sheet will be reduced proportionately based on the reverse stock split ratio (including a retroactive adjustment of prior periods), and the additional paid-in capital account will be credited with the amount by which the stated capital is reduced. Reported per share net income or loss will be higher because there will be fewer shares of common stock outstanding.
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Certain U.S. Federal Income Tax Consequences of the Reverse Stock Split

The following summary describes certain material U.S. federal income tax consequences of the Reverse Stock Split to holders of Nabi common stock.

Unless otherwise specifically indicated herein, this summary addresses the tax consequences only to a beneficial owner of Nabi common stock that for U.S. income tax purposes is: (i) a citizen or individual resident of the U.S., (ii) a corporation organized in or under the laws of the U.S. or any state thereof or the District of Columbia, (iii) an estate whose income is subject to U.S. federal income taxation regardless of its source, or (iv) any trust if a U.S. court is able to exercise primary supervision over the administration of such trust and one or more U.S. persons have the authority to control all substantial decisions of the trust, or it has a valid election in place to be treated as a U.S. person (a “U.S. holder”). This summary does not address all of the tax consequences that may be relevant to any particular investor, including tax considerations that arise from rules of general application to all taxpayers or to certain classes of taxpayers or that are generally assumed to be known by investors. This summary also does not address the tax consequences to (i) persons that may be subject to special treatment under U.S. federal income tax law, such as banks, insurance companies, thrift institutions, regulated investment companies, real estate investment trusts, tax-exempt organizations, U.S. expatriates, persons subject to the alternative minimum tax, traders in securities that elect to mark to market and dealers in securities or currencies, (ii) persons that hold our common stock as part of a position in a “straddle” or as part of a “hedging,” “conversion” or other integrated investment transaction for federal income tax purposes, or (iii) persons that do not hold Nabi common stock as “capital assets” (generally, property held for investment).

This summary is based on the provisions of the IRC, U.S. Treasury regulations, administrative rulings and judicial authority, all as in effect as of June 1, 2012. Subsequent developments in U.S. federal income tax law, including changes in law or differing interpretations, which may be applied retroactively, could have a material effect on the U.S. federal income tax consequences of the Reverse Stock Split.

Each prospective investor should consult its own tax advisor regarding the U.S. federal, state, local, and foreign income and other tax consequences of the Reverse Stock Split.

If a partnership (or other entity classified as a partnership for U.S. federal income tax purposes) is the beneficial owner of Nabi common stock, the U.S. federal income tax treatment of a partner in the partnership will generally depend on the status of the partner and the activities of the partnership. Partnerships that hold Nabi common stock, and partners in such partnerships, should consult their own tax advisors regarding the U.S. federal income tax consequences of the Reverse Stock Split.

U.S. Holders

The Reverse Stock Split should be treated as a recapitalization for U.S. federal income tax purposes. Therefore, except as described below with respect to cash in lieu of fractional shares, no gain or loss will be recognized upon the Reverse Stock Split. Accordingly, the aggregate tax basis in the common stock received pursuant to the Reverse Stock Split should equal the aggregate tax basis in the common stock surrendered (excluding the portion of the tax basis that is allocable to any fractional share), and the holding period for the common stock received should include the holding period for the common stock surrendered.

A U.S. holder who receives cash in lieu of a fractional share of Nabi common stock pursuant to the Reverse Stock Split should recognize capital gain or loss in an amount equal to the difference between the amount of cash received and the U.S. holder’s tax basis in the shares of Nabi common stock surrendered that is allocated to such fractional share of Nabi common stock. Such capital gain or loss should be long term capital gain or loss if the U.S. holder’s holding period for Nabi common stock surrendered exceeded one year at the effective time of the Reverse Stock Split. The deductibility of net capital losses by individuals and corporations is subject to limitations.
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U.S. Information Reporting and Backup Withholding. Information returns generally will be required to be filed with the Internal Revenue Service (“IRS”) with respect to the receipt of cash in lieu of a fractional share of Nabi common stock pursuant to the Reverse Stock Split in the case of certain U.S. holders. In addition, U.S. holders may be subject to a backup withholding (at the current applicable rate of 28%) on the payment of such cash if they do not provide their taxpayer identification numbers in the manner required or otherwise fail to comply with applicable backup withholding tax rules. Backup withholding is not an additional tax. Any amounts withheld under the backup withholding rules may be refunded or allowed as a credit against the U.S. holder’s federal income tax liability, if any, provided the required information is timely furnished to the IRS.

Non-U.S. Holders

The discussion in this section is addressed to “non-U.S. holders.” A non-U.S. holder is a beneficial owner of Nabi common stock that is not a U.S. holder, as defined above.

Generally, non-U.S. holders should not be subject to U.S. federal income tax or, subject to the discussion below under the heading “U.S. Information Reporting and Backup Withholding,” withholding tax on any gain realized upon the Reverse Stock Split unless: (a) such gain is effectively connected with the conduct of a trade or business carried on by the non-U.S. holder in the U.S. (in which case a 30% branch profits tax may also apply if the non-U.S. holder is a corporation), and, if required by applicable income tax treaty, is attributable to a non-U.S. holder’s permanent establishment in the U.S., (b) with respect to non-U.S. holders who are individuals, such non-U.S. holders are present in the U.S. for 183 days or more in the taxable year of the Reverse Stock Split and other conditions are met, or (c) Nabi is or has been a U.S. real property holding corporation (“USRPHC”) for U.S. federal income tax purposes at any time within the shorter of the five-year period ending on the date of the disposition and the non-U.S. holder’s holding period and certain other conditions are satisfied. Nabi believes that currently it is not, and does not anticipate becoming, a USRPHC.

U.S. Information Reporting and Backup Withholding. In general, backup withholding and information reporting will not apply to payment of cash in lieu of a fractional share of Nabi common stock to a non-U.S. holder pursuant to the Reverse Stock Split if the non-U.S. holder certifies under penalties of perjury that it is a non-U.S. holder and the applicable withholding agent does not have actual knowledge to the contrary. Backup withholding is not an additional tax. Any amounts withheld under the backup withholding rules may be refunded or allowed as a credit against the non-U.S. holder’s U.S. federal income tax liability, if any, provided that certain required information is timely furnished to the IRS. In certain circumstances the amount of cash paid to a non-U.S. holder in lieu of a fractional share of Nabi common stock, the name and address of the beneficial owner and the amount, if any, of tax withheld may be reported to the IRS.

No Appraisal Rights

Under Delaware law and the Nabi certificate of incorporation, holders of Nabi common stock will not be entitled to dissenter’s rights or appraisal rights with respect to the Reverse Stock Split.

Required Vote and Board of Directors’ Recommendation

Assuming the presence of a quorum, in order to become effective this proposal requires the affirmative vote of holders of a majority of the shares of Nabi common stock outstanding as of the close of business on the record date for the special meeting. Abstentions, failures to submit a proxy (if you do not attend the special meeting in person) and any broker non-votes will have the same effect as a vote against this proposal.

Nabi’s board of directors has unanimously recommends that you vote “FOR” the approval of this proposal.
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PROPOSAL 4

ISSUANCE OF NABI SHARES IN CONNECTION WITH THE TRANSACTION

Nabi’s board of directors has unanimously adopted a resolution authorizing, approving, declaring advisable and recommending to Nabi stockholders for their approval the issuance of Nabi common stock to Biota’s stockholders in connection with the Transaction.

NASDAQ Stock Market Listing Rule 5635 requires stockholder approval for the issuance of Nabi common stock (1) in connection with the acquisition of the stock or assets of another company if the issuance would result in an increase of 20% or more of the total number of shares of Nabi common stock outstanding before any such proposed issuance, or (2) that constitutes a change of control of Nabi. Both of these events will occur if the Transaction is completed.

As of May 15, 2012, 42,877,226 shares of Nabi common stock were issued and outstanding and 20,696,277 shares were held as treasury stock. Upon the consummation of the Transaction, and subject to adjustment as described below, Biota’s stockholders will acquire an aggregate of up to approximately
126 million shares of Nabi common stock, which represents approximately 74% of the shares of Nabi common stock issued and outstanding prior to the consummation of the Transaction. In the event that Nabi conducts an issuer tender offer or similar transaction to purchase shares of Nabi common stock or implements the reverse stock split described in this proxy statement before the completion of the Transaction, the number of shares of Nabi common stock to be issued in exchange for each ordinary share of Biota will be adjusted in accordance with the Transaction Agreement in order to preserve the respective percentage of shares of the outstanding common stock of the combined company to be held immediately after the completion of the Transaction by Biota’s former stockholders on the one hand (collectively being approximately 74%) and Nabi’s existing stockholders on the other hand (collectively being approximately 26%).

Required Vote and Board of Directors’ Recommendation

Assuming the presence of a quorum, in order to become effective this proposal requires the affirmative vote of the holders of a majority of the shares of Nabi common stock properly cast on the proposal at the special meeting. Abstentions, failures to submit a proxy (if you do not attend the special meeting in person) and any broker non-votes will have no effect on the outcome of the vote on this proposal.

Nabi’s board of directors unanimously recommends that you vote “FOR” the approval of this proposal.
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PROPOSAL 5

ADVISORY VOTE ON EXECUTIVE COMPENSATION

As required by Section 14A of the Exchange Act and the SEC’s rules thereunder, Nabi is asking its stockholders to cast an advisory (non-binding) vote on the compensation that may be payable to its named executive officers under existing agreements in connection with the Transaction, as described in this proxy statement under “The Transaction—Executive Compensation Payable in Connection with the Transaction—Change in Control Compensation,” including in the associated narrative discussion. In accordance with these requirements, Nabi is asking its stockholders to vote on the adoption of the following resolution:

“RESOLVED, that the compensation that may be payable to Nabi’s named executive officers in connection with the Transaction, as disclosed in the table captioned “Change in Control Compensation” beginning on page 70 of the proxy statement under “The Transaction—Executive Compensation Payable in Connection with the Transaction,” including the associated narrative discussion, and the agreements or understandings pursuant to which such compensation may be payable, are hereby APPROVED.”

The vote on the compensation payable in connection with the Transaction is a vote separate and apart from the votes on the other proposals described in this proxy statement. You may vote to approve this proposal and vote not to approve another proposal, or you may vote against this proposal and vote to approve some or all of the other proposals. Because the vote on this proposal is advisory in nature only, it will not be binding on Nabi. Accordingly, because Nabi is contractually obligated to pay the compensation covered by this proposal, such compensation will be payable, subject only to the applicable conditions, if the Transaction is approved and regardless of the outcome of the advisory vote.

Required Vote and Board of Directors’ Recommendation

Assuming the presence of a quorum, in order to become effective this proposal requires the affirmative vote of the holders of a majority of the shares of Nabi common stock properly cast on this proposal at the special meeting. Abstentions, failures to submit a proxy (if you do not attend the special meeting in person) and any broker non-votes will have no effect on the outcome of the vote on this proposal.

Nabi’s board of directors unanimously recommends that you vote “FOR” the approval of this proposal.
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PROPOSAL 6

ADJOURNMENT OF SPECIAL MEETING

Nabi is asking its stockholders to consider and vote upon a proposal to approve one or more adjournments of the special meeting, if necessary or appropriate, including adjournments to permit further solicitation of proxies in favor of approval of any of the Transaction Proposals.

If the number of shares of Nabi common stock present in person or represented by proxy at the special meeting voting in favor of proposal 1, proposal 2, proposal 3 or proposal 4 is insufficient to approve one or more of such proposals at the time of the special meeting, then Nabi may move to adjourn the special meeting in order to enable the Board to solicit additional proxies in respect of the applicable proposal. In that event, Nabi stockholders will be asked to vote only upon the adjournment proposal, and not on any other proposal.

In this proposal, you are being asked to authorize the holder of any proxy solicited by Nabi’s board of directors to vote in favor of granting discretionary authority to the proxy or attorney-in-fact to adjourn the special meeting one or more times for the purpose of soliciting additional proxies. If Nabi stockholders approve the adjournment proposal, Nabi could adjourn the special meeting and any adjourned session of the special meeting and use the additional time to solicit additional proxies, including the solicitation of proxies from Nabi stockholders that have previously returned properly executed proxies or authorized a proxy by using the Internet or telephone. Among other things, approval of the adjournment proposal could mean that, even if Nabi has received proxies representing a sufficient number of votes against the approval of proposal 1, proposal 2, proposal 3 or proposal 4 that such proposal would be defeated, Nabi could adjourn the special meeting without a vote on such proposal and seek to obtain sufficient votes in favor of such proposal to obtain approval of that proposal.

Required Vote and Board of Directors’ Recommendation

Assuming the presence of a quorum, in order to become effective this proposal requires the affirmative vote of the holders of a majority of the shares of Nabi common stock properly cast on this proposal at the special meeting. Abstentions, failures to submit a proxy (if you do not attend the special meeting in person) and any broker non-votes will have no effect on the outcome of the vote on this proposal.

Nabi’s board of directors unanimously recommends that you vote “FOR” the approval of this proposal.
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FUTURE NABI STOCKHOLDER PROPOSALS AND NOMINATIONS

Nabi has not yet set the date of its 2012 annual meeting of stockholders. The 2012 annual meeting of stockholders will therefore occur more than 30 days after the anniversary of the previous year’s annual meeting. Accordingly, to be considered for inclusion in Nabi’s proxy statement relating to the 2012 annual meeting pursuant to Rule 14a-8 under the Exchange Act, a stockholder proposal must be submitted to Nabi a reasonable time before Nabi begins to print its proxy materials for the 2012 annual meeting. Under Nabi’s by-laws, notice of stockholder nominations of a person to serve on Nabi’s board of directors and other stockholder proposals (not submitted for inclusion in Nabi’s proxy statement for the 2012 annual meeting pursuant to Rule 14a-8) will be considered timely if delivered to or mailed and received at the principal executive offices of Nabi not later than 90 days before the 2012 annual meeting; provided, however, that in the event that less than 100 days’ notice or prior public disclosure of the 2012 annual meeting date is given or made to stockholders, then notice by the stockholder, to be timely, must be received no later than the close of business on the 10th day after such notice of the meeting date was mailed or such prior public disclosure was made. Nabi expects that it will announce the date of the 2012 annual meeting, and the specific deadlines for submission of stockholder proposals and nominations in respect thereof, by filing a Current Report on Form 8-K with the SEC promptly after Nabi’s board of directors establishes the date of the meeting.

All stockholder proposals and nominations of persons to serve on Nabi’s board of directors should be sent by certified mail, return receipt requested, to Nabi Biopharmaceuticals at 12270 Wilkins Avenue, Rockville, Maryland 20852.
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WHERE YOU CAN FIND MORE INFORMATION Where Stockholders Can Find More Information About Nabi

Nabi files annual, quarterly and current reports, proxy statements and other information with the SEC. You may read and copy any document Nabi files at the SEC’s Public Reference Room at 100 F Street, N.E., Room 1580, Washington, D.C. 20549. You may obtain information on the operation of the Public Reference Room by calling the SEC at 1-800-SEC-0330. Nabi’s SEC filings are also available to the public at the SEC’s website at www.sec.gov or at Nabi’s website at www.nabi.com. Unless otherwise provided below, the information provided in Nabi’s SEC filings (or available on Nabi’s website) is not part of this proxy statement and is not incorporated by reference.

The SEC allows Nabi to incorporate by reference into this proxy statement documents it files with the SEC. This means that, if you are a Nabi stockholder, Nabi can disclose important information to you by referring you to those documents.

The information filed by Nabi and incorporated by reference is considered to be a part of this document, and later information that Nabi files with the SEC will update and supersede that information. Statements contained in this document, or in any document incorporated in this document by reference, regarding the contents of any contract or other document are not necessarily complete and each such statement is qualified in its entirety by reference to such contract or other document filed as an exhibit with the SEC. Nabi incorporates by reference the documents listed below and any documents filed by Nabi pursuant to

Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act (other than documents or information “furnished” to and not “filed” with the SEC) after the date of this proxy statement and before the date of the special meeting:

· Annual Report on Form 10-K for the year ended December 31, 2011, as amended by the Form 10-K/A filed with the SEC on April 30, 2012;

· Quarterly Report on Form 10-Q for the quarter ended March 31, 2012; and

· Current Reports on Form 8-K filed with the SEC on April 23, 2012 and April 26, 2012.

Nabi undertakes to provide without charge to each person to whom a copy of this proxy statement has been delivered, upon request, by first class mail or other equally prompt means, within one business day of receipt of the request, a copy of any or all of the documents incorporated by reference into this proxy statement, other than the exhibits to these documents, unless the exhibits are specifically incorporated by reference into the information that this proxy statement incorporates.

Requests for copies of Nabi filings should be directed to Nabi Biopharmaceuticals at 12270 Wilkins Avenue, Rockville, Maryland 20852 or by telephone at 301-770-3099.

Document requests from Nabi should be made by [*****], 2012 in order to receive them before the special meeting.

Stockholders should not rely on information other than that contained or incorporated by reference in this proxy statement. Nabi has not authorized anyone to provide information that is different from that contained in this proxy statement. This proxy statement is dated [*****], 2012. No assumption should be made that the information contained in this proxy statement is accurate as of any date other than that date, and the mailing of this proxy statement will not create any implication to the contrary.

If you have questions about the special meeting or the Transaction after reading this proxy, or if you would like additional copies of this proxy statement or the proxy card, you should contact Nabi Biopharmaceuticals at 12270 Wilkins Avenue, Rockville, Maryland 20852 or by telephone at 301-770-3099.
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Where Stockholders Can Find More Information About Biota

Biota is listed on ASX and, as such, Biota is a disclosing entity for the purposes of the Corporations Act and is subject to regular reporting and disclosure obligations. As a company listed on ASX, Biota is subject to the Listing Rules which, subject to certain exceptions, require immediate disclosure to the market of any information of which Biota is aware which a reasonable person would expect to have a material impact on the price or value of its securities.

ASIC also maintains records of documents lodged with it by Biota, and these may be obtained from or inspected at any office of ASIC.

Information is also available on Biota’s website at www.biota.com.au. The information provided on Biota’s website is not part of this proxy statement and is not incorporated by reference.
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	Date
	2012



Parties

1. Biota Holdings Limited ACN 006 479 081 of Unit 10, 585 Blackburn Road, Notting Hill, Victoria 3168 (Biota).

2. Nabi Biopharmaceuticals of 12270 Wilkins Avenue, Rockville, Maryland 20852 (Nabi).

Recitals

· Biota and Nabi propose to undertake a merger by means of Nabi acquiring all of Biota’s issued shares pursuant to a scheme of arrangement in consideration for Nabi issuing Nabi shares to Biota shareholders.

· Biota and Nabi have agreed to implement the merger, upon and subject to the terms and conditions of this Agreement.

It is agreed as follows.

1. Definitions and Interpretation 1.1 Definitions

The following definitions apply unless the context requires otherwise.

1933 Act means the United States Securities Act of 1933, as amended.

1934 Act means the United States Securities Exchange Act of 1934, as amended. ACCC means the Australian Competition and Consumer Commission.
Accounting Principles means the generally accepted accounting principles in the United States consistently applied. Accounting Standards means:
(a) the accounting standards made by the Australian Accounting Standards Board from time to time for the purposes of the Corporations Act;

(b) the requirements of the Corporations Act in relation to the preparation and content of accounts; and

(c) generally accepted accounting principles and practices in Australia consistently applied, except those principles and practices which are inconsistent with the standards or requirements referred to in paragraph (a) or (b).

Adviser means, in relation to an entity, a financier, financial adviser, corporate adviser, legal adviser, or technical or other expert adviser or consultant who provides advisory services in a professional capacity to the market in general and who has been engaged by that entity.

Agreed Termination Payments means payments to employees of Nabi Group Members, other than those employees notified by Biota to Nabi prior to the Implementation Date, which;

(a) the parties agree may be made in respect of the termination of the employment of such employees; and

(b) have been quantified on the basis of the advice of Nabi’s outside tax advisers.
[image: ]
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Announcement Date means:

(a) the date on which this Agreement is executed; or

(b) if this Agreement is executed on a day that is not a Trading Day, the first Trading Day immediately following the day of execution. ASIC means the Australian Securities and Investments Commission.
ASX means ASX Limited (ABN 98 008 624 691) or, as the context requires, the financial market known as the ASX operated by it. ASX Listing Rules means the official listing rules of ASX.
ATO means the Australian Taxation Office.

Biota Board means the board of directors of Biota (as constituted from time to time), and includes any authorised committee of directors. Biota Break Fee means an amount equal to $2 million (exclusive of GST).
Biota Director means a director of Biota.

Biota Disclosed Information means all information (in whatever form) provided by Biota and its Representatives to Nabi and its Representatives either:

(a) in the on-line data room established (including management presentations and in response to requests for information provided in the on-line data room); or

(b) in writing to the Chief Executive Officer of Nabi, in connection with the Transactions before entry into this Agreement.

Biota ESP means:

(a) the equity incentive programs conducted under the Biota employee option plan, being the Equity Retention Incentive program and the TSR Equity Incentive program; and

(b) the Biota Executive Deferred Bonus Plan.

Biota Group means Biota and its Related Bodies Corporate.

Biota Group Member means a member of the Biota Group.

Biota Properties means all real property owned, leased, licensed or otherwise occupied by Biota.

Biota Public Announcement means the public announcement to be made by Biota in the form of annexure B.

Biota Material Adverse Change means any effect, event, occurrence or matter that individually or when aggregated with all such effects, events, occurrences or matters:

(a) diminishes, or is reasonably likely to diminish, (whether now or in the future) the consolidated net assets of the Biota Group by an amount equal to

$5 million or more, as compared to the consolidated net assets of the Biota Group as at 31 December 2011 reported in Biota’s financial statements for the financial half-year ended 31 December 2011; or

(b) has the result that the Biota Group is unable to carry on its business in substantially the same manner as carried on as at the date of this Agreement, or that otherwise materially and adversely affects the prospects of the Biota Group,
[image: ]
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other than an effect, event, occurrence or matter:

(c) required to be undertaken or procured by the Biota Group pursuant to the Transaction Documents;

(d) to the extent that effect, event, occurrence or matter is fairly disclosed in the Biota Disclosed Information;

(e) resulting from or arising in connection with any change affecting the financial or securities markets in the United States of America or Australia or changes affecting the United States of America economy generally or the Australian economy generally or the economy of any region in which the Biota Group conducts business, unless such effect, event, occurrence or matter has had or would reasonably be expected to have a materially disproportionate adverse impact on the financial condition, properties, business or results of operations of the Biota Group, taken as a whole, relative to other persons operating in the same industries as the Biota Group;

(f) resulting from changes that affect the industry in which Biota conducts business, unless such effect, event, occurrence or matter has had or would reasonably be expected to have a materially disproportionate adverse impact on the financial condition, properties, business or results of operations of the Biota Group, taken as a whole, relative to other persons operating in the same industries as the Biota Group;

(g) resulting from changes in the market price or trading volume of Biota shares (it being understood that the facts or occurrences giving rise to or contributing to such change in the market price or trading volume may be deemed to constitute, or be taken into account in determining whether there has been, or would reasonably be expected to be, a Biota Material Adverse Change);

(h) resulting from the failure of Biota to meet any operating projections or forecasts, or published revenue or earnings projections (it being understood that the facts or occurrences giving rise to or contributing to such failure to meet operating projections or forecasts, or published revenue or earnings projections may be deemed to constitute, or be taken into account in determining whether there has been, or would reasonably be expected to be, a Biota Material Adverse Change);

(i) resulting from or arising in connection with the announcement, existence or performance (in accordance with its terms) of this Agreement, the Scheme, or the Transactions; or

(j) resulting from or arising in connection any suit, investigation, proceeding, action or claim or threatened suit, investigation, proceeding, action or claim involving the Biota Group relating to this Agreement, the Merger or any other transaction contemplated by this Agreement, including without limitation, any such suit, investigation, proceeding, action or claim or threatened suit, investigation, proceeding, action or claim arising from allegations of breach of fiduciary duty or other violation of applicable law.

Biota Provided Proxy Statement Information means all information regarding the Biota Group and the Merged Group (except to the extent the information in relation to the Merged Group is derived from information regarding the Nabi Group) that is provided by or on behalf of Biota to Nabi or any of its Representatives to enable the Nabi Proxy Statement to be prepared and completed in accordance with clause 6.2 and any updates to that information prepared by or on behalf of Biota in accordance with clause 6.1(x).

Biota Provided Scheme Booklet Information means all information included in the Scheme Booklet, and any updates to that information prepared by or on behalf of Biota in accordance with clause 6.1(k), other than:

(a) the Nabi Provided Scheme Booklet Information and any information solely derived from, or prepared solely in reliance on, the Nabi Provided Scheme Booklet Information; and

(b) the Independent Expert’s Report and any Investigating Accountant’s Report.
[image: ]
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Biota Register means the register of members of Biota maintained by or on behalf of Biota in accordance with section 168(1) of the Corporations Act.

Biota Regulated Event means the occurrence of any of the following events (other than as required to be undertaken or procured by the Biota Group pursuant to, or otherwise as contemplated by, the Transaction Documents, or to the extent fairly disclosed in writing by Biota to Nabi prior to the date of this Agreement for the purpose of being an exception to a “Biota Regulated Event”, or as otherwise agreed to in writing by Nabi, which agreement shall not be unreasonably withheld by Nabi):

(a) Biota or any Subsidiary of Biota converts all or any of its securities into a larger or smaller number of securities;

(b) Biota or any Subsidiary of Biota reduces, or resolves to reduce, its capital stock in any way;

(c) Biota or any Subsidiary of Biota materially reduces its insurance coverage that results in a material increase in exposure to risk;

(d) Biota or any Subsidiary of Biota:

(i) enters into a buy-back agreement; or

(ii) resolves to approve the terms of a buy-back agreement;

(e) Biota or any of its Subsidiaries issues securities, or grants an option over or to subscribe for its securities, or agrees to make such an issue or grant such an option, other than to a Wholly-Owned Subsidiary of Biota or in connection with a dividend reinvestment plan (including pursuant to any underwriting of that plan) or any security issued upon conversion or exercise of rights attaching to any security issued as at the date of this Agreement under an employee incentive arrangement), and excluding any Biota Shares issued by Biota as a result of the exercise of Biota Share Rights in existence as at the date of this Agreement;

(f) Biota or any of its Subsidiaries issues, or agrees to issue, convertible notes or any other security or instrument convertible into shares, other than an issue by a Subsidiary of Biota to Biota or another Subsidiary of Biota;

(g) Biota or any of its Subsidiaries issues, or agrees to issue, or grants an option to subscribe for, debentures (as defined in section 9 of the Corporations Act), other than to a Wholly-Owned Subsidiary of Biota;

(h) Biota or any Subsidiary of Biota agrees to pay, declares, pays or makes, or incurs a liability to pay or make, a dividend or any other form of distribution of profits or capital, other than the declaration and payment by any Subsidiary of Biota of a dividend, where the recipient of that dividend is Biota or a Wholly-Owned Subsidiary of Biota;

(i) Biota or any Subsidiary of Biota makes any material change to its constitution;

(j) Biota or any Subsidiary of Biota disposes, or agrees to dispose, of shares in a Related Body Corporate of Biota;

(k) Biota or any of its Subsidiaries:

(i) acquires, leases or disposes of;

(ii) agrees to acquire, lease or dispose of; or

(iii) offers, proposes or announces a bid or tenders for,
[image: ]
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any entity, business or assets, other than:

(iv) trading inventories and consumables in the ordinary and usual course of business; or

(v) where the value of such entity, business or assets, or the amount involved in the relevant transaction, exceeds $1 million (either individually or, in the case of related businesses or classes of assets or a series of related transactions, collectively);

(l) Biota or any Subsidiary of Biota creates, or agrees to create, any mortgage, charge, lien or other encumbrance over the whole, or a substantial part, of its business or assets;

(m) Biota or any Subsidiary of Biota enters into any contract or commitment (or any series of related contracts or commitments) that:

(i) is for a period of 3 years or more; or

(ii) requires or may result in expenditure by Biota (either alone or together with any Subsidiary of Biota) of $1 million or more in any year,

or Biota or any Subsidiary of Biota undertakes or agrees or commits to undertake capital expenditure in excess of $1 million, except for any contract or commitment (or any series of related contracts or commitments) where any expenditure by Biota may be reimbursable;

(n) Biota or any Subsidiary of Biota incurs any financial indebtedness or issues any indebtedness or debt securities, other than in the ordinary course of business or pursuant to advances under its credit facilities in existence as at the date of this Agreement where the funds drawn pursuant to those advances are used in the ordinary course of business or in connection with a purpose that is contemplated and permitted in paragraph (j) of this definition;

(o) Biota or any Subsidiary of Biota makes any loans, advances or capital contributions to, or investments in, any other person, other than to or in Biota or any Wholly-Owned Subsidiary of Biota in the ordinary course of business, or otherwise in the ordinary course of business;

(p) Biota or any Subsidiary of Biota:

(i) increases the remuneration or compensation of any executive director or executive of Biota or any Subsidiary of Biota other than in accordance with Biota’s normal salary review procedure conducted in good faith and in the ordinary and usual course of business on the basis of principles consistent with those applied for Biota’s normal salary review procedure in 30 June 2012; or

(ii) makes or agrees to make any material change to the terms of, or waives any claims or rights under, or waives the benefit of any provisions of, any contract of employment with any executive of Biota or of any Subsidiary of Biota;

(q) Biota or any Subsidiary of Biota:

(i) changes the terms of any Material Contract;

(ii) pays, discharges or satisfies any claims, liabilities or obligations under any Material Contract other than the payment, discharge or satisfaction consistent with past practice and in accordance with its terms and not exceeding $250,000; or

(iii) waives any material claims or rights under, or waives the benefit of any provision of, any Material Contract,
[image: ]

Page 8

[image: ]Table of Contents

Merger Implementation
[image: ]

Agreement
[image: ]

where the consequences of such action are material to Biota or the relevant Subsidiary of Biota;

(r) Biota or any of its material Subsidiaries resolves that it be wound up or an application or order is made for the winding up or dissolution of Biota or any of its material Subsidiaries other than where the application or order (as the case may be) is set aside within 14 days;

(s) a liquidator or provisional liquidator of Biota or any of its material Subsidiaries is appointed;

(t) a court makes an order for the winding up of Biota or any of its material Subsidiaries;

(u) an administrator of Biota or of any of its material Subsidiaries is appointed under the Corporations Act;

(v) Biota or any of its material Subsidiaries ceases, or threatens to cease, to carry on business,;

(w) Biota or any of its material Subsidiaries executes a deed of company arrangement;

(x) a receiver, or a receiver and manager, is appointed in relation to the whole, or a substantial part, of the property of Biota or any of its material Subsidiaries;

(y) Biota or any of its material Subsidiaries is deregistered as a company or otherwise dissolved;

(z) Biota or any of its material Subsidiaries is or becomes unable to pay its debts when they fall due; or

(aa) the trustee of any trust in which Biota or any Subsidiary of Biota has an interest of more than 50% and that would, if it were a company, be a material Subsidiary of Biota undertaking an action in respect of that trust if the corresponding action, in the case of Biota and its material Subsidiaries, would (mutatis mutandis) constitute a Biota Regulated Event.

Biota Share means a fully paid ordinary share in Biota.

Biota Share Right means a right to receive a Biota Share (by issue or transfer) issued by Biota under the Biota ESP.

Biota Shareholder means a person who is registered in the Biota Register as a holder of Biota Shares from time to time.

Business Day means any day that is each of the following:

(a) a Business Day within the meaning given in the ASX Listing Rules; and

(b) a day that banks are open for business in both Melbourne and Rockville.

Cash means money standing to the credit of Nabi or any Nabi Group Member in a bank account.

Code means the United States of America Internal Revenue Code of 1986, as amended.

Communications means all forms of communications, whether written, oral, in electronic format or otherwise, and whether direct or indirect via agents or Representatives.

Competition Law means the HSR Act, the Sherman Antitrust Act of 1890, as amended, the Clayton Antitrust Act of 1914, as amended, the FTC Act, as amended, and any other state, federal, national, international, or supra-national law, statute, ordinance, rule, regulation, judgment, order, decree, or other legal provision that is designed to prohibit, restrict or regulate actions having the purpose or effect of monopolisation, abuse of dominance, restraint of trade, or substantial lessening of competition.

Competing Proposal means either a Competing Proposal for Nabi or a Competing Proposal for Biota, as the case requires.

Competing Proposal for Biota means any proposed or possible transaction or arrangement pursuant to which, if ultimately completed, a Third Party would
[image: ]
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(a) directly or indirectly, acquire a Relevant Interest in or become the holder of:

(i) more than 20% of the Biota Shares;

(ii) the whole or a substantial part or a material part of the business or property of Biota or the Biota Group;

(b) acquire control of Biota, within the meaning of section 50AA of the Corporations Act; or

(c) otherwise acquire or merge with Biota (including but not limited to by a reverse takeover bid, reverse scheme of arrangement or dual listed companies structure).

Competing Proposal for Nabi means any proposed or possible transaction or arrangement pursuant to which, if ultimately completed, a Third Party would

(a) directly or indirectly, acquire a Relevant Interest in or become the holder of:

(i) more than 20% of the Nabi Shares;

(ii) the whole or a substantial part or a material part of the business or property of Nabi or the Nabi Group;

(b) acquire control of Nabi, within the meaning of section 50AA of the Corporations Act; or

(c) otherwise acquire or merge with Nabi.

Conditions Precedent means the conditions precedent set out in clause 3.1.

Confidentiality Agreement means the agreement of that name between Nabi and Biota dated 18 November 2011.

Contingent Value Right means contingent value rights with respect to certain payment rights arising from the sale, transfer, license or a similar transaction of NicVAX, which may be issued by Nabi, at its sole and absolute discretion, to the Nabi Stockholders prior to the Implementation Date, pursuant to the terms of the CVR Agreement.

Corporations Act means the Corporations Act 2001 (Cth).

Court means the Supreme Court of Victoria or such other court of competent jurisdiction as Nabi and Biota may agree in writing.

CVR Agreement means an agreement with respect to the Contingent Value Right, the form of which has been agreed to by Nabi and Biota prior to the date of this Agreement.

Delaware Law means the General Corporation Law of the State of Delaware.

DOJ means the Department of Justice of the Unites States of America.

Effective means, when used in relation to the Scheme, the coming into effect, pursuant to section 411(10) of the Corporations Act, of the orders of the Court under section 411(4)(b) (and, if applicable, section 411(6)) of the Corporations Act in relation to the Scheme.

Effective Date means the date on which the Scheme becomes Effective.

Encumbrance means, with respect to any asset, any mortgage, lien, pledge, charge, security interest or encumbrance of any kind in respect of such asset; provided, however, that the term “Encumbrance” shall not include (i) statutory liens for Taxes, which are not yet due and payable, (ii) statutory or common law liens to secure landlords, lessors or renters under leases or rental agreements confined to the premises rented, (iii) deposits or pledges made in connection with, or to secure payment of, workers’ compensation,
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unemployment insurance, old age pension or other social security programs mandated under applicable laws, (iv) statutory or common law liens in favour of carriers, warehousemen, mechanics and materialmen, to secure claims for labour, materials or supplies and other like liens, and (v) restrictions on transfer of securities imposed by applicable state and federal securities laws.

End Date means 31 October 2012, or such later date as Nabi and Biota may agree in writing.

Enterprise Agreement has the meaning given in section 12 of the Fair Work Act 2009 (Cth).

Exclusivity Period means the period commencing on the date of this Agreement and ending on the earlier of:

(a) the termination of this Agreement in accordance with its terms;

(b) the Implementation Date; and

(c) the End Date.

First Court Date means the first day of hearing of an application made to the Court by Biota for orders, pursuant to section 411(1) of the Corporations Act, convening the Scheme Meeting or, if the hearing of such application is adjourned for any reason, means the first day of the adjourned hearing.

FTC means the Federal Trade Commission of the United States of America.

Fund means each superannuation fund or equivalent arrangement to which Biota contributes, or is required to contribute, in respect of any employee or any consultant engaged by Biota.

Governmental Agency means any government or representative of a government or any governmental, semi-governmental, administrative, fiscal, regulatory or judicial body, department, commission, authority, tribunal, agency, competition authority or entity and includes any minister (including, for the avoidance of doubt, the Commonwealth Treasurer), ASIC, the ACCC, the ATO, ASX, the Australian Takeovers Panel, SEC, NASDAQ, the FTC, the Antitrust Division of the DOJ and any regulatory organisation established under statute or any stock exchange.

GST has the meaning given in the GST Act.

GST Act means the A New Tax System (Goods and Services Tax) Act 1999 (Cth).

GST Law has the meaning given in the GST Act.

HSR Act means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended.

Implementation Date means the date that is three Business Days after the Record Date, or such other date as Biota and Nabi may agree in writing or as may be required by ASX.

Independent Expert means an independent expert to be engaged by Biota to express an opinion on whether the Scheme is in the best interests of Biota Shareholders.

Independent Expert’s Report means the report from the Independent Expert commissioned by Biota for inclusion in the Scheme Booklet, and any update to such report that the Independent Expert issues prior to the Scheme Meeting.

Ineligible Foreign Biota Shareholder means a Scheme Shareholder whose address as shown in the Biota Register (as at the Record Date) is in a place outside Australia and its external territories, New Zealand, the United States of America and the United Kingdom, unless Nabi is satisfied, acting reasonably, that the laws of that place permit the allotment and issue of New Nabi Shares to that Scheme Shareholder pursuant to the Scheme, either unconditionally or after compliance with conditions that Nabi in its sole discretion regards as acceptable and not unduly onerous or impracticable.
[image: ]
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Investigating Accountant’s Report means any accountant’s report commissioned or the purposes of inclusion in the Scheme Booklet.

Knowledge, known, aware or awareness (or any variation thereof) means, with respect to Biota, the actual knowledge after reasonable inquiry of the persons listed in Part A of Schedule 4 attached hereto, and with respect to Nabi, the actual knowledge after reasonable inquiry of the persons listed in Part B of Schedule 2 attached hereto but only to the extent that such persons are employees of Nabi or Biota at the time knowledge is deemed to have been imparted in this Agreement.

Last Balance Date means 31 December 2011.

Material Contract means any agreement, arrangement or understanding to which:

(a) with respect to a Biota Material Contract – any Biota Group Member is party, that:

(i) has a term of 3 years or more from the date of this Agreement, and requires or may result in expenditure by any Biota Group Member (either alone or together with any other Biota Group Member) of $250,000 or more in total;

(ii) requires or may result in expenditure by any Biota Group Member (either alone or together with any other Biota Group Member) of $1 million or more in any year; or

(iii) is otherwise material to the business or operations of any Biota Group Member;

(b) with respect to a Nabi Material Contract – any Nabi Group Member is party, that:

(i) has a term of 3 years or more from the date of this Agreement, and requires or may result in expenditure by any Nabi Group Member (either alone or together with any other Nabi Group Member) of $250,000 or more in total;

(ii) requires or may result in expenditure by any Nabi Group Member (either alone or together with any other Nabi Group Member) of $1 million or more in any year; or

(iii) is otherwise material to the business or operations of any Nabi Group Member.

Merger means the merger of Biota and Nabi as contemplated by this Agreement.

Merged Group means Nabi and its Related Bodies Corporate, immediately after implementation of the Transactions.

Modern Award has the meaning given in section 12 of the Fair Work Act 2009 (Cth).

Nabi Auditor means Ernst & Young.

Nabi Board means the board of directors of Nabi.

Nabi Break Fee means an amount equal to $2 million (exclusive of GST).

Nabi Cash Balance Offsets means amounts payable or likely to be become payable by the Nabi Group in respect of any business activities carried out by Nabi on or prior to the Implementation Date, including the matters agreed upon by Biota and Nabi prior to the date of this Agreement, and as otherwise determined in accordance with clause 5.

Nabi Charter Amendment means the amendment to the certificate of incorporation of Nabi, reflecting: (i) the increase in the authorised number of Nabi Shares to 200 million, to allow for additional issuances, including the issuance of the New Nabi Shares; (ii) the reverse stock split whereby each eight, seven, six, five or four Nabi Shares (the final number to be determined by the Nabi Board in its sole discretion) would be consolidated into one Nabi Share after the Implementation Date; (iii) the change in the name of Nabi to Biota Pharmaceuticals, Inc.; provided that the amendment relating to (ii) and (iii) will be filed with the State of Delaware and become effective immediately after the Implementation Date.
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Nabi Charter Amendment Proposal means the proposals to be voted upon by Nabi Stockholders to approve the amendments contemplated in the Nabi Charter Amendment (such proposals to be voted upon by Nabi Stockholders at the Nabi Merger Approval Meeting and that, to be approved, require the affirmative vote of holders of a majority of the issued and outstanding Nabi Shares on the record date for the Nabi Merger Approval Meeting).

Nabi Closing Net Cash Balance means the amount shown against that line item in a Nabi Closing Net Cash Balance Certificate.

Nabi Closing Net Cash Balance Certificate means a certificate prepared in accordance with the Accounting Principles and signed and dated by the Chief Executive Officer and Chief Financial Officer of Nabi, and the Chief Accounting Officer and Controller of Nabi, in the form set out in Schedule 3 (including the attachment referred to therein).

Nabi Deed Poll means a deed poll to be executed by Nabi in favour of the Scheme Shareholders, substantially in the form agreed by Nabi and Biota prior to the date of this Agreement.

Nabi Disclosed Information means all information (in whatever form) provided by Nabi or any of its Representatives to Biota or any of its Representatives either:

(a) in the on-line data room established (including management presentations and in response to requests for information provided in the on-line data room); or

(b) in writing to the Chief Executive Officer or Chief Financial Officer of Biota,

in connection with the Transactions before entry into this Agreement.

Nabi Equity Award means a stock option or restricted stock award with respect to Nabi Shares issued by Nabi under the Nabi Stock Plans.

Nabi Group means Nabi and its Related Bodies Corporate prior to implementation of the Transactions.

Nabi Group Member means a member of the Nabi Group.

Nabi Material Adverse Change means any effect, event, occurrence or matter that individually or when aggregated with all such effect, events, occurrences or matters:

(a) is reasonably likely to diminish (whether now or through the Implementation Date), the Nabi Closing Net Cash Balance as shown in the Nabi closing Net Cash Balance Certificate to be provided by Nabi on the Implementation Date to below US $54 million; or

(b) has the result that the Nabi Group is unable to carry on its business in substantially the same manner as carried on as at the date of this Agreement, or that otherwise materially and adversely affects the prospects of the Nabi Group,

other than an effect, event, occurrence or matter:

(c) required to be undertaken or procured by the Nabi Group pursuant to the Transaction Documents;

(d) which is a Permissible Nabi Stockholder Cash Transaction;

(e) to the extent that effect, event, occurrence or matter is fairly disclosed in the Nabi Disclosed Information;

(f) resulting from or arising in connection with any change affecting the financial or securities markets in the United States of America or Australia or changes affecting the United States of America economy generally or the Australian economy generally or the economy of any region in which the Nabi Group conducts business, unless such effect, event, occurrence or matter has had or would reasonably be expected to have a materially disproportionate adverse impact on the financial condition, properties,
[image: ]
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business or results of operations of the Nabi Group, taken as a whole, relative to other persons operating in the same industries as the Nabi Group;

(g) resulting from changes that affect the industry in which Nabi conducts business, unless such effect, event, occurrence or matter has had or would reasonably be expected to have a materially disproportionate adverse impact on the financial condition, properties, business or results of operations of the Nabi Group, taken as a whole, relative to other persons operating in the same industries as the Nabi Group;

(h) resulting from changes in the market price or trading volume of Nabi shares (it being understood that the facts or occurrences giving rise to or contributing to such change in the market price or trading volume may be deemed to constitute, or be taken into account in determining whether there has been, or would reasonably be expected to be, a Nabi Material Adverse Change);

(i) resulting from the failure of Nabi to meet any operating projections or forecasts, or published revenue or earnings projections (it being understood that the facts or occurrences giving rise to or contributing to such failure to meet operating projections or forecasts, or published revenue or earnings projections may be deemed to constitute, or be taken into account in determining whether there has been, or would reasonably be expected to be, a Nabi Material Adverse Change);

(j) resulting from or arising in connection with the termination of employees;

(k) resulting from or arising in connection with the announcement, existence or performance (in accordance with its terms) of this Agreement, the Scheme, or the Transactions; or

(l) resulting from or arising in connection any suit, investigation, proceeding, action or claim or threatened suit, investigation, proceeding, action or claim involving the Nabi Group relating to this Agreement, the Merger or any other transaction contemplated by this Agreement, including without limitation, any such suit, investigation, proceeding, action or claim or threatened suit, investigation, proceeding, action or claim arising from allegations of breach of fiduciary duty or other violation of applicable law.

Nabi Merger Approval Meeting means a meeting of Nabi Stockholders convened to vote on the Nabi Merger Proposals, including any adjournment or postponement thereof.

Nabi Merger Proposals means the Nabi Charter Amendment Proposal and the Nabi Share Issue Proposal.

Nabi Provided Proxy Statement Information means all information included in the Nabi Proxy Statement and any updates to that information prepared by or on behalf of Nabi in accordance with clause 6.2(c), other than the Biota Provided Proxy Statement Information and any information solely derived from, or prepared solely in reliance on, the Biota Provided Proxy Statement Information.

Nabi Provided Scheme Booklet Information means all information regarding the Nabi Group, the Merged Group (but only to the extent the information in relation to the Merged Group is derived from information regarding the Nabi Group), the New Nabi Shares and the Nabi Shares that is provided by or on behalf of Nabi to Biota or any of its Representatives to enable the Scheme Booklet to be prepared and completed in accordance with clause 6.1, and any updates to that information provided by or on behalf of Nabi to Biota or any its Representatives in accordance with clause 6.2(j).

Nabi Properties means all real property owned, leased, licensed or otherwise occupied by Nabi.

Nabi Proxy Statement means the proxy statement relating to the Nabi Merger Approval Meeting, as amended or supplemented from time to time and including all letters to stockholders, notices of meeting and forms of proxies to be distributed to Nabi Stockholders in connection with the Nabi Merger Proposals) and any schedules required to be filed with the SEC in connection therewith.

Nabi Public Announcement means the public announcement to be made by Nabi in the form of annexure A.
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Nabi Register means the register of stockholders of Nabi maintained by or on behalf of Nabi.

Nabi Regulated Event means the occurrence of any of the following events (other than as required to be undertaken or procured by the Nabi Group pursuant to, or otherwise as contemplated by, the Transaction Documents, a Permissible Nabi Stockholder Cash Transaction, Permitted Pre-Implementation Payments or to the extent fairly disclosed in writing by Nabi to Biota prior to the date of this Agreement for the purpose of being an exception to a “Nabi Regulated Event”, or as otherwise agreed to in writing by Biota, which agreement shall not be unreasonably withheld by Biota):

(a) Nabi or any Subsidiary of Nabi converts all or any of its securities into a larger or smaller number of securities;

(b) Nabi or any Subsidiary of Nabi reduces, or resolves to reduce its capital stock in any way;

(c) Nabi or any Subsidiary of Nabi materially reduces its insurance coverage that results in a material increase in exposure to risk;

(d) Nabi or any Subsidiary of Nabi:

(i) enters into a buy-back agreement; or

(ii) resolves to approve the terms of a buy-back agreement.

(e) Nabi or any Subsidiary of Nabi issues securities, or grants an option over or to subscribe for its securities, or agrees to make such an issue or grant such an option, other than:

(i) to Nabi Stockholders in connection with the Contingent Value Rights, which may be issued at the sole and absolute discretion of Nabi;

(ii) amendments to existing options held by employees that are being terminated by Nabi in order to accelerate the vesting of such options; or

(iii) to a Wholly-Owned Subsidiary of Nabi or in connection with a dividend reinvestment plan (including pursuant to any underwriting of that plan) or any security issued upon conversion or exercise of rights attaching to any security issued under an employee incentive arrangement, and excluding any Nabi Shares issued by Nabi as a result of the exercise of Nabi Equity Awards in existence as at the date of this Agreement;

(f) Nabi or any Subsidiary of Nabi issues, or agrees to issue, convertible notes or any other security or instrument convertible into shares, other than an issue by a Subsidiary of Nabi to Nabi or another Subsidiary of Nabi;

(g) Nabi or any of its Subsidiaries issues, or agrees to issue, or grants an option to subscribe for, indebtedness for borrowed money, other than to a Wholly-Owned Subsidiary of Nabi;

(h) Nabi or any Subsidiary of Nabi agrees to pay, declares, pays or makes, or incurs a liability to pay or make, a dividend or any other form of distribution of profits or capital, other than:

(i) the declaration and issuance by Nabi of the Contingent Value Right; or

(ii) the declaration and payment by any Subsidiary of Nabi of a dividend, where the recipient of that dividend is Nabi or a Wholly-Owned Subsidiary of Nabi;

(i) Nabi or any Subsidiary of Nabi makes any material change to its certificate of incorporation or its bylaws, other than:

(i) any change to its authorised capital envisaged by the Nabi Charter Amendment Proposal; or

(ii) any change to its name envisaged by the Nabi Charter Amendment Proposal;
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(j) Nabi or any Subsidiary of Nabi disposes, or agrees to dispose, of shares in a Related Body Corporate of Nabi;

(k) Nabi or any of its Subsidiaries:

(i) acquires, leases or disposes of;

(ii) agrees to acquire, lease or dispose of; or

(iii) offers, proposes or announces a bid or tenders for,

any entity, business or assets, other than:

(iv) trading inventories and consumables in the ordinary and usual course of business; or

(v) where the value of such entity, business or assets, or the amount involved in the relevant transaction, exceeds $250,000 (either individually or, in the case of related businesses or classes of assets or a series of related transactions, collectively);

(l) Nabi or any Subsidiary of Nabi creates, or agrees to create, any mortgage, charge, lien or other encumbrance over the whole, or a substantial part of its business or assets;

(m) Nabi or any Subsidiary of Nabi enters into any contract or commitment (or any series of related contracts or commitments) that:

(i) is for a period of 12 months or more; or

(ii) requires or may result in expenditure by Nabi (either alone or together with any Subsidiary of Nabi) of $250,000 or more in any year,

or Nabi or any Subsidiary of Nabi undertakes capital expenditure in excess of $250,000;

(n) Nabi or any Subsidiary of Nabi incurs any financial indebtedness or issues any indebtedness or debt securities, other than in the ordinary course of business or pursuant to advances under its credit facilities in existence as at the date of this Agreement where the funds drawn pursuant to those advances are used in the ordinary course of business or in connection with a purpose that is contemplated and permitted in paragraph (j) of this definition;

(o) Nabi or any Subsidiary of Nabi makes any loans, advances or capital contributions to, or investments in any other person, other than to or in Nabi or any Wholly-Owned Subsidiary of Nabi in the ordinary course of business, or otherwise in the ordinary course of business;

(p) Nabi or any Subsidiary of Nabi:

(i) increases the remuneration or compensation of any employee, officer or director of Nabi or any Subsidiary of Nabi other than in accordance with Nabi’s normal salary review procedure conducted in good faith and in the ordinary and usual course of business on the basis of principles consistent with those applied for Nabi’s normal salary review procedure in 2011; or

(ii) makes or agrees to make any material change to the terms of, or waives any claims or rights under, or waives the benefit of any provisions of, any contract of employment with any executive of Nabi or of any Subsidiary of Nabi, other than amendments to existing options held by employees being terminated by Nabi in order to accelerate the vesting of such options;

(q) Nabi or any Subsidiary of Nabi:

(i) changes the terms of any Material Contract;

(ii) pays, discharges or satisfies any claims, liabilities or obligations under any Material Contract other than the payment, discharge or satisfaction consistent with past practice and in accordance with its terms and not exceeding $250,000; or
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(bi) waives any material claims or rights under, or waives the benefit of any provision of, any Material Contract, where the consequences of such action are material to Nabi or the relevant Subsidiary of Nabi;
(r) Nabi or any of its material Subsidiaries resolves that it be wound up or an application or order is made for the winding up or dissolution of Nabi or any of its material Subsidiaries other than where the application or order (as the case may be) is set aside within 14 days;

(s) a liquidator or provisional liquidator of Nabi or any of its material Subsidiaries is appointed;

(t) a court makes an order for the winding up of Nabi or any of its material Subsidiaries;

(u) an administrator of Nabi or of any of its material Subsidiaries is appointed;

(v) Nabi or any of its material Subsidiaries ceases, or threatens to cease, to carry on business;

(w) Nabi or any of its material Subsidiaries executes a deed of company arrangement;

(x) a receiver, or a receiver and manager, is appointed in relation to the whole, or a substantial part, of the property of Nabi or any of its material Subsidiaries;

(y) Nabi or any of its material Subsidiaries is deregistered as a company or otherwise dissolved;

(z) Nabi or any of its material Subsidiaries is or becomes unable to pay its debts when they fall due; or

(aa) the trustee of any trust in which Nabi or any Subsidiary of Nabi has an interest of more than 50% and that would, if it were a company, be a material Subsidiary of Nabi, undertaking an action in respect of that trust if the corresponding action, in the case of Nabi and its material Subsidiaries, would (mutatis mutandis) constitute a Nabi Regulated Event.

Nabi Share means a share of common stock, par value US $.10 per share, of Nabi.

Nabi Share Issue Proposal mean the proposal to be voted upon by Nabi Stockholders pursuant to the NASDAQ Marketplace Rules to authorise the issuance of the New Nabi Shares to Scheme Shareholders as Scheme Consideration under the Scheme (such proposal to be voted upon by Nabi Stockholders at the Nabi Merger Approval Meeting and that, to be approved, requires the affirmative vote of the majority of the votes cast at the Nabi Merger Approval Meeting).

Nabi Stock Plans mean the Nabi equity incentive plans, including, without limitation, the Nabi Biopharmaceuticals 2007 Omnibus Equity and Incentive Plan.

Nabi Stockholder means a person who is registered in the Nabi Register as a holder of Nabi Shares from time to time.

Named Biota Employees means the persons set out in Part B of Schedule 2.

NASDAQ means the NASDAQ Global Select Stock Market, operated by NASDAQ OMX.

NASDAQ Marketplace Rules means the rules and listing requirements concerning NASDAQ listed companies and trading in NASDAQ.

New Nabi Share means a Nabi Share to be issued to Scheme Shareholders as Scheme Consideration under the Scheme.

NicVAX means NicVAX® or Nicotine Conjugate Vaccine.

Notice of Meeting means the notice convening the Scheme Meeting, together with the proxy form for the Scheme Meeting.

Officer means, in relation to an entity, any of its directors, officers and employees.
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Permissible Nabi Stockholder Cash Transaction means one or more of an issuer tender offer, a dividend or a capital distribution by Nabi to Nabi Stockholders, to be launched or declared at Nabi’s sole and absolute discretion, provided that the applicable Nabi Closing Net Cash Balance Certificate provided by Nabi under clause 5.2(a)(ii) shows a Nabi Closing Net Cash Balance of no less than US $54 million.

Permitted Pre-Implementation Payments means:

(a) the Agreed Termination Payments; and

(b) any other Nabi Cash Balance Offsets that Biota agrees (agreement not to be unreasonably withheld) may be paid by Nabi between the Effective Date and the Implementation Date (both inclusive).

Proxy Statement Filing Date means the date on which the Nabi Proxy Statement (either in preliminary or definitive form) is filed with the SEC.

Proxy Statement Mailing Date means the date on which the Nabi Proxy Statement is first mailed to Nabi Stockholders.

Record Date means 7pm on the date that is five Business Days after the Effective Date, or such other date as may be agreed in writing between Nabi and Biota or as may be required by ASX.

Regulatory Approval means:

(a) any approval, consent, authorisation, registration, filing, lodgment, permit, franchise, agreement, notarisation, certificate, permission, licence, direction, declaration, authority, waiver, modification or exemption from, by or with a Governmental Agency; or

(b) in relation to anything that would be fully or partly prohibited or restricted by law if a Governmental Agency intervened or acted in any way within a specified period after lodgment, filing, registration or notification, the expiry of that period without intervention or action; and

it includes the matters referred to in Schedule 1.

Related Body Corporate when used in connection with the Biota Group, has the meaning given in the Corporations Act, and when used in connection with the Nabi Group means those companies controlled by and under common control of Nabi.

Relevant Interest has the meaning given in sections 608 and 609 of the Corporations Act in the case of a Competing Proposal for Biota or Nabi.

Representative means, in relation to a person:

(a) a Related Body Corporate of the person; or

(b) an Officer of the person or any of the person’s Related Bodies Corporate; or

(c) an Adviser to the person or any of the person’s Related Bodies Corporate. Review Certificate has the meaning given in clause 5.2(a)(i).
Review Period has the meaning given in clause 5.3.

Rights Agreement means the Rights Agreement between Nabi and American Stock Transfer and Trust Company LLC (as rights agent), dated 25 August 2011.

Scheme means a scheme of arrangement under Part 5.1 of the Corporations Act between Biota and Biota Shareholders substantially in the form agreed by Nabi and Biota prior to the date of this Agreement.

Scheme Booklet means the explanatory memorandum to be prepared in respect of the Scheme in accordance with the terms of this Agreement and to be despatched by Biota to Biota Shareholders, including the Independent Expert’s Report, any Investigating Accountant’s Report, the Scheme, the Nabi Deed Poll and the Notice of Meeting.
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Scheme Consideration means the consideration to be provided to Scheme Shareholders under the terms of the Scheme for the transfer to Nabi of their Scheme Shares, as described in clause 4.

Scheme Meeting means the meeting of Biota Shareholders to be ordered by the Court to be convened under section 411(1) of the Corporations Act in relation to the Scheme, and includes any adjournment of that meeting.

Scheme Resolution means the resolution to be put to Biota Shareholders to approve the Scheme (such resolution to be put to Biota Shareholders at the Scheme Meeting and that, to be passed, must be approved by the requisite majorities of Biota Shareholders under section 411(4)(a)(ii) of the Corporations Act).

Scheme Shareholder means each person who is registered in the Biota Register as a holder of Scheme Shares as at the Record Date.

Scheme Shares means the Biota Shares on issue as at the Record Date.

SEC means the United States of America Securities and Exchange Commission.

Second Court Date means the first day of hearing of an application made to the Court by Biota for orders pursuant to section 411(4)(b) of the Corporations Act approving the Scheme or, if the hearing of such application is adjourned for any reason, means the first day of the adjourned hearing.

Subsidiary has the meaning given in the Corporations Act.

Superior Proposal means, in relation to any party, an unsolicited, bona fide written Competing Proposal (except with respect to provision (a)(i) of the definition of Competing Proposal for Biota or Competing Proposal for Nabi, the percentage threshold shall be 50% and not 20%) for the party, which the board of directors of that party determines, acting in good faith and after having taken advice from its financial and legal advisers:

(a) is capable of being valued and completed, taking into account all aspects of the Competing Proposal, including its conditions; and

(b) would, if completed substantially in accordance with its terms, be more favourable to:

(i) in the case of Biota – the Biota Shareholders than the Merger viewed in aggregate, taking into account all the terms and conditions of the Competing Proposal; or

(ii) in the case of Nabi – the Nabi Stockholders than the Merger viewed in aggregate, taking into account all the terms and conditions of the Competing Proposal,

after taking into account a qualitative assessment of the identity, reputation and financial standing of the party making the Competing Proposal.

Tax Act means the Income Tax Assessment Act 1936 (Cth) and the Income Tax Assessment Act 1997 (Cth) or either of them.

Taxes (including, with correlative meaning, the word Tax) includes any and all federal, state, county, local, foreign or other taxes, charges, duties, levies or other assessments imposed by any Tax authority, including all net income, alternative minimum, gross income, sales and use, ad valorem, transfer, gains, profits, excise, franchise, real and personal property, gross receipts, capital stock, business and occupation, disability, employment, payroll, production, value added, GST, license, estimated, stamp, mortgage or recording, custom duties, severance, withholding or other taxes or any obligation to deduct or withhold fees, or assessments, together with any interest and penalties on or additions to any such Taxes.

Tax Returns (including, with correlative meaning, Tax Return) means federal, state, local and foreign returns (including elections, declarations, disclosures, schedules, estimates, and information returns), required to be filed with any Tax authority relating to Taxes.
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Third Party when used in connection with Biota, means any of the following:

(a) a person other than any Nabi Group Member; or

(b) a consortium, partnership, limited partnership, syndicate or other group in which no Nabi Group Member has agreed in writing to be a participant; and

when used in connection with Nabi, means any of the following:

(c) a person other than any Biota Group Member; or

(d) a consortium, partnership, limited partnership, syndicate or other group in which no Biota Group Member has agreed in writing to be a participant.

Timetable means the indicative timetable in relation to the Merger, as agreed to by Nabi and Biota prior to the date of this Agreement, or such other indicative timetable as Nabi and Biota may agree in writing or as may be required by ASX or NASDAQ.

Trading Day has the meaning given in the ASX Listing Rules.

Transaction Documents means:

(a) this Agreement;

(b) the Scheme; and

(c) the Nabi Deed Poll.

Transactions mean all of the transactions contemplated by this Agreement, including without limitation, the Scheme.

Transitional Instrument has the meaning given in the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth).

Unvested Biota Share Right means a Biota Share Right other than a Vested Biota Share Right.

Vested Biota Share Right means a Biota Share Right that has vested under the rules of the Biota ESP.

Wholly-Owned Subsidiary means, in relation to a party, a body corporate, all of the issued shares of which are or will be directly or indirectly owned by that party.

1.2	Interpretation

Headings are for convenience only and do not affect interpretation.

(a) Nothing in this Agreement is to be interpreted against a party solely on the ground that the party put forward this Agreement or a relevant part of it. The following rules apply unless the context requires otherwise.
(b) The singular includes the plural and conversely.

(c) A gender includes all genders.

(d) If a word or phrase is defined, its other grammatical forms have a corresponding meaning.

(e) A reference to a person, corporation, trust, partnership, unincorporated body or other entity includes any of them.

(f) A reference to a clause, schedule or annexure is a reference to a clause of, or schedule or annexure to, this Agreement.
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(g) A reference to an agreement or document (including a reference to this Agreement) is to the agreement or document as amended, varied, supplemented, novated or replaced, except to the extent prohibited by this Agreement or that other agreement or document.

(h) A reference to a person includes a reference to the person’s executors, administrators, successors, substitutes (including persons taking by novation) and assigns.

(i) A reference to legislation or to a provision of legislation includes a modification or re enactment of it, a legislative provision substituted for it and a regulation or statutory instrument issued under it.

(j) A reference to $ is to the lawful currency of Australia.

(k) A reference to time is a reference to time in Melbourne.

(l) If the day on which any act, matter or thing is to be done is a day other than a Business Day, such act, matter or thing must be done on the immediately succeeding Business Day.

(m) The meaning of general words is not limited by specific examples introduced by including, or for example, or similar expressions.

(n) A reference to a liability incurred by any person includes any liability of that person arising from or in connection with any obligation (including indemnities and all other obligations owed as principal or guarantor) whether liquidated or not, whether present, prospective or contingent and whether owed, incurred or imposed by or to or on account of or for the account of that person alone, severally or jointly or jointly and severally with any other person.

(o) A reference to a loss incurred by any person includes any loss, liability, damage, cost, charge or expense that the person pays, incurs or is liable for and any other diminution of value of any description that the person suffers, including all liabilities on account of taxes or duties, all interest, penalties, fines and other amounts payable to third parties and all reasonable legal expenses and other expenses in connection with investigating or defending any claim, action, demand or proceeding, whether or not resulting in any liability, and all amounts paid in settlement of any such claims.

1.3	Best endeavours

A reference to a party using or obligation on a party to use its best endeavours does not oblige that party to:

(a) pay money:

(i) in the form of an inducement or consideration to a third party to procure something (other than the payment of immaterial expenses or costs, including costs of advisers, to procure the relevant thing); or

(ii) in circumstances that are commercially onerous or unreasonable in the context of this Agreement;

(b) provide other valuable consideration to or for the benefit of any person; or

(c) agree to commercially onerous or unreasonable conditions.

2. Agreement to Proceed with Merger

Biota and Nabi agree to propose and implement the Merger upon and subject to the terms and conditions of this Agreement, and to use their best endeavours to do so as soon as is reasonably practicable and otherwise in accordance with the Timetable.
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3. Conditions Precedent and Pre-Implementation Steps 3.1 Conditions Precedent

Subject to this clause 3, the obligations of Biota under clause 6.1(o) and Nabi’s obligation to provide the Scheme Consideration in accordance with the

Nabi Deed Poll and clause 6.2(n) are subject to the satisfaction (or waiver in accordance with clause 3.2) of each of the following Conditions Precedent:

Conditions Precedent for the benefit of Nabi and Biota

(a) (Regulatory Approvals)

(i) (merger control) before 8am on the Second Court Date, the mandatory waiting periods applicable to the Transactions under the HSR Act and all other Competition Laws identified in Schedule 1 hereto will have expired or been terminated or, where applicable, obtained; and
(ii) (other Regulatory Approvals) before 8am on the Second Court Date, all the Regulatory Approvals set forth in Schedule 1 attached hereto have been granted or obtained and those Regulatory Approvals have not been withdrawn, cancelled or revoked;

(b) (listing approval for New Nabi Shares) before 8am on the Second Court Date, the New Nabi Shares shall have been approved for listing on NASDAQ, subject to official notice of issuance;

(c) (Independent Expert’s Report) the Independent Expert provides the Independent Expert’s Report to Biota, stating that in its opinion the Scheme is in the best interests of Biota Shareholders, and the Independent Expert does not change its conclusion or withdraw the Independent Expert’s Report by notice in writing to Biota prior to 8am on the Second Court Date;

(d) (Biota Shareholder approval) the Scheme Resolution is approved by the requisite majorities of Biota Shareholders under section 411(4)(a)(ii) of the Corporations Act;

(e) (Court approval of Scheme) the Scheme is approved by the Court in accordance with section 411(4)(b) of the Corporations Act;

(f) (Nabi Stockholder approval) the Nabi Charter Amendment Proposal (with or without the proposal relating to the amendment of the certificate of incorporation of Nabi regarding the reverse stock split, whereby each eight, seven, six, five or four Nabi Shares (the final number to be determined by the Nabi Board in its sole discretion) would be consolidated into one Nabi Share after the Implementation Date)) and the Nabi Share Issue Proposal are approved by the requisite majorities of Nabi Stockholders in accordance with the Delaware Law; for the avoidance of doubt, approval by Nabi Stockholders of the Nabi Charter Amendment Proposal regarding the reverse stock split shall not be a Condition Precedent for purposes of this clause 3.1;

(g) (SEC No-Action Letter regarding registration exemption) Nabi shall have received from the SEC a written “no-action” response regarding the issuance of the New Nabi Shares being exempt from the registration requirements of the 1933 Act pursuant to section 3(a)(10) of the 1933 Act;

(h) (Nabi Charter Amendment) The amendment to the certificate of incorporation of Nabi reflecting the increase in the authorised number of Nabi Shares to 200 million shall have been filed with the State of Delaware and become effective;

(i) (no restraints) no judgment, order, decree, statute, law, ordinance, rule or regulation, or other temporary restraining order, preliminary or permanent injunction, restraint or prohibition, entered, enacted, promulgated, enforced or issued by any court or other Governmental Agency of competent jurisdiction, remains in effect as at 8am on the Second Court Date that prohibits, materially restricts, makes illegal or restrains the completion of the Transactions or any Transaction Document;
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(j) (change of control consents) before 8am on the Second Court Date, any change of control consents agreed upon by the parties have been granted or obtained and have not been withdrawn, cancelled or revoked;

(k) (no regulatory challenge) no Governmental agency shall have commenced, or shall be threatening to commence, any action, lawsuit, or other legal proceeding seeking to obtain, pursuant to any Competition Law, a judgment, order, decree, temporary restraining order, preliminary or permanent injunction, restraint or prohibition, that would prohibit, materially restrict, make illegal or restrain the completion of the Transactions;

Conditions Precedent for the benefit of Nabi only

(l) (no Biota Regulated Events) no Biota Regulated Event occurs or becomes known to Nabi or Biota between the date of this Agreement and 8am on the Second Court Date;

(m) (no Biota Material Adverse Change) no Biota Material Adverse Change occurs, or is discovered, announced or disclosed or otherwise becomes known to Nabi, or Biota, between the date of this Agreement and 8am on the Second Court Date;

(n) (Biota representations and warranties) the representations and warranties of Biota set out in clause 10.2:

(i) that are qualified as to materiality, are true and correct; and

(ii) that are not so qualified, are true and correct in all material respects,

as at the date of this Agreement and as at 8am on the Second Court Date as though made on and as of that time, except that the accuracy of the representations and warranties of Biota that by their terms speak as of the date of this Agreement or some other date will be determined as of such date and not as at 8am on the Second Court Date;

(o) (Biota obligations) Biota shall have performed in all material respects all obligations and complied in all material respects with all covenants required by this Agreement to be performed or complied with by it prior to 8am on the Second Court Date;

Conditions Precedent for the benefit of Biota only

(p) (no Nabi Regulated Events) no Nabi Regulated Event occurs or becomes known to Biota or Nabi between the date of this Agreement and 8am on the Second Court Date;

(q) (no Nabi Material Adverse Change) no Nabi Material Adverse Change occurs, or is discovered, announced or disclosed or otherwise becomes known to Biota, or Nabi, between the date of this Agreement and 8am on the Second Court Date;

(r) (Nabi representations and warranties) the representations and warranties of Nabi set out in clause 10.1:

(i) that are qualified as to materiality, are true and correct; and

(ii) that are not so qualified, are true and correct in all material respects,

as at the date of this Agreement and as at 8am on the Second Court Date as though made on and as of that time, except that the accuracy of the representations and warranties of Nabi that by their terms speak as of the date of this Agreement or some other date will be determined as of such date and not as at 8am on the Second Court Date;

(s) (Nabi obligations) Nabi shall have performed in all material respects all obligations and complied in all material respects with all covenants required by this Agreement to be performed or complied with by it prior to 8am on the Second Court Date;
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(t) (appointment of directors) the persons set forth on Part A of Schedule 2 shall have been appointed to the Nabi board of directors effective as of the Implementation Date and, after such appointments and the resignation of various former Nabi directors, the total number of directors on the Nabi board of directors effective as of the Implementation Date shall be eight;

(u) (closing net cash balance) Nabi shall have provided to Biota at 8 am on the Second Court Date a Nabi Closing Net Cash Balance Certificate showing a Nabi Closing Net Cash Balance of no less than US $54 million; and

(v) (Rights Agreement) Nabi shall have amended, or procured the amendment of, the Rights Agreement so that the rights issued under the Rights Agreement are inapplicable to the Merger.

3.2	Benefit and waiver of Conditions Precedent

(a) The Conditions Precedent in clauses 3.1(a) to 3.1(k) are for the benefit of each party, and (except in the cases of the Conditions Precedent in

clauses 3.1(d), 3.1(e), 3.1(f), 3.1(g) and 3.1(h), which cannot be waived) any breach or non-fulfilment of any of those Conditions Precedent may only be waived with the written consent of both parties.

(b) The Conditions Precedent in clauses 3.1(l) to 3.1(o) are for the sole benefit of Nabi, and any breach or non-fulfilment of any of those Conditions Precedent may only be waived by Nabi giving its written consent.

(c) The Conditions Precedent in clauses 3.1(p) to 3.1(v) are for the sole benefit of Biota, and any breach or non-fulfilment of any of those Conditions Precedent may only be waived by Biota giving its written consent.

(d) A party entitled to waive the breach or non-fulfilment of a Condition Precedent pursuant to this clause 3.2 may do so in its absolute discretion.

(e) If a waiver by a party of a Condition Precedent is itself expressed to be conditional and the other party accepts the conditions, the terms of the conditions apply accordingly. If the other party does not accept the conditions, the relevant Condition Precedent has not been waived.

(f) If a party waives the breach or non-fulfilment of a Condition Precedent, that waiver will not preclude it from suing the other party for any breach of this Agreement constituted by the same event that gave rise to the breach or non-fulfilment of the Condition Precedent.

(g) Waiver of a breach or non-fulfilment in respect of one Condition Precedent does not constitute:

(i) a waiver of breach or non-fulfilment of any other Condition Precedent resulting from the same events or circumstances; or

(ii) a waiver of breach or non-fulfilment of that Condition Precedent resulting from any other event or circumstance.

3.3	Best endeavours and co-operation

Without prejudice to any other obligations of the parties under this Agreement:

(a) Nabi must use its best endeavours to satisfy, or procure the satisfaction of, the Conditions Precedent in clauses 3.1(b), 3.1(f), 3.1(g), 3.1(h), 3.1(p), 3.1(q), 3.1(r), 3.1(s), 3.1(t), 3.1(u) and 3.1(v);

(b) Biota must use its best endeavours to satisfy, or procure the satisfaction of, the Conditions Precedent in clauses 3.1(c), 3.1(d), 3.1(l), 3.1(m), 3.1(n) and 3.1(o);
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(c) each of Biota and Nabi must use their respective best endeavours to satisfy, or procure the satisfaction of, the Conditions Precedent in clauses 3.1(a), 3.1(e), 3.1(i), 3.1(j) and 3.1(k), to the extent that it is within their respective control; and

(d) neither party will take any action that will or is likely to hinder or prevent the satisfaction of any Condition Precedent, except to the extent that such action is required to be done or procured pursuant to, or is otherwise permitted by, the Transaction Documents, or is required by law.

For the purposes of paragraphs (a), (b) and (c), the ‘best endeavours’ of a party will require that party to (among other things):

(e) observe and comply with clause 9.2; and

(f) co-operate with the other party or a Governmental Agency or third party in good faith with a view to satisfying the Conditions Precedent, including providing all information reasonably required by the other party in relation to the Nabi Group or Biota Group (as applicable) in order to satisfy the Conditions Precedent and providing all information reasonably required by any Governmental Agency or other third party to such Governmental Agency or third party as appropriate.

3.4	Notifications

Each party must:

(a) keep the other party promptly and reasonably informed of the steps it has taken and of its progress towards satisfaction of the Conditions Precedent;

(b) promptly notify the other party in writing if it becomes aware that any Condition Precedent has been satisfied, in which case the notifying party must also provide reasonable evidence that the Condition Precedent has been satisfied; and

(c) promptly notify the other party in writing of a failure to satisfy a Condition Precedent or of any fact or circumstance that results in that Condition Precedent becoming incapable of being satisfied or that may result in that Condition Precedent not being satisfied in accordance with its terms (having regard to the obligations of the parties under clause 3.3).

3.5	Failure of Conditions Precedent

(a) If:

(i) there is a breach or non-fulfilment of a Condition Precedent that is not waived in accordance with clause 3.2 before the End Date; or

(ii) a Condition Precedent becomes incapable of satisfaction, having regard to the obligations of the parties under clause 3.3 and the terms of clause 3.6 (and the breach or non-fulfilment of the Condition Precedent that would otherwise occur has not already been waived),

either party may serve notice on the other party, and the parties must then consult in good faith with a view to determining whether:

(iii) the Transactions may proceed by way of alternative means or methods;

(iv) to extend the relevant time or date for satisfaction of the Condition Precedent;

(v) to change the date of the application to be made to the Court for orders under the Corporations Act approving the Scheme or to adjourn that application (as applicable) to another date agreed by the parties; or

(vi) to extend the End Date.
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(b) If Nabi and Biota are unable to reach agreement under clauses 3.5(a)(iii), 3.5(a)(iv), 3.5(a)(v) or 3.5(a)(vi) within 15 Business Days after the delivery of the notice under that clause or any shorter period ending at 5pm on the day before the Second Court Date, either party may terminate this Agreement by notice in writing to the other party, provided that:

(i) the Condition Precedent to which the notice relates is for the benefit of that party (whether or not the Condition Precedent is also for the benefit of the other party); and

(ii) there has been no failure by that party to comply with its obligations under this Agreement, where that failure directly and materially contributed to the Condition Precedent to which the notice relates becoming incapable of satisfaction, or being breached or not fulfilled before the End Date,

in which case clause 13.4 will have effect.

3.6	Certificates in relation to Conditions Precedent

On the Second Court Date:

(a) Biota must provide to the Court a certificate (or such other evidence as the Court may request) confirming (in respect of matters within its knowledge) whether or not as at 8am on the Second Court Date:

(i) the conditions precedent set out in clauses 3.1(a), 3.1(c), 3.1(d), 3.1(j), 3.1(l), 3.1(m), 3.1(n) and 3.1(o) have been satisfied or waived in accordance with this Agreement; and

(ii) to the best of Biota’s knowledge whether the conditions precedent set out in clauses 3.1(i) and 3.1(k) have been satisfied or waived in accordance with this Agreement;

(b) Nabi must provide to the Court a certificate (or such other evidence as the Court may request) confirming (in respect of matters within its knowledge) whether or not as at 8am on the Second Court Date:

(i) the conditions precedent set out in clauses 3.1(a), 3.1(b), 3.1(f), 3.1(g), 3.1(h), 3.1(j), 3.1(p), 3.1(q), 3.1(r), 3.1(s), 3.1(t), 3.1(u) and 3.1(v) have been satisfied or waived in accordance with this Agreement; and

(ii) to the best of Nabi’s knowledge whether the conditions precedent set out in clauses 3.1(i) and 3.1(k) have been satisfied or waived in accordance with this Agreement.

Each party must provide to the other party a draft of the relevant certificate to be provided by it pursuant to this clause 3.6 by 5pm on the day that is two Business Days prior to the Second Court Date, and must provide to the other party on the Second Court Date a copy of the final certificate or other evidence provided to the Court.

4. Scheme

4.1	Outline of Scheme

(a) The parties agree that:

(i) Biota will propose the Scheme; and

(ii) the Scheme, if approved by the Court, will be subject to any alterations or conditions that are made or required by the Court and approved in writing by each party.

(b) Subject to the Scheme becoming Effective, on the Implementation Date the general effect of the Scheme will be as follows:

(i) all of the Scheme Shares will be transferred to Nabi in accordance with the terms of the Scheme; and
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(ii) in consideration for the transfer to Nabi of all Scheme Shares held by the Scheme Shareholders, the Scheme Shareholders will receive the Scheme Consideration in accordance with clause 4.2 and the terms of the Scheme.

4.2	Scheme Consideration

(a) Subject to the Scheme becoming Effective and clauses 4.2(b), 4.2(c) and 4.3, Nabi agrees in favour of Biota that, in consideration of the transfer to Nabi of each Scheme Share under the Scheme, Nabi accepts such transfer, and provides to each Scheme Shareholder 0.669212231 New Nabi Shares for each Scheme Share held by them; provided, however, that if Nabi completes an issuer tender offer that is a Permissible Nabi Stockholder Cash Transaction, then the number of New Nabi Shares for each Scheme Share shall be a number determined in accordance with the following formula:

	0.669212231 x
	NN – NTO
	

	
	NN
	

	
	
	


Where:

NN is the number of Nabi Shares outstanding as at the date of this Agreement (42,877,581) plus 1,277,386 (being one-third of the number of Nabi stock options on issue as at the date of this Agreement).

NTO is the number of Nabi Shares acquired by Nabi in the issuer tender offer.

(It is noted that the purpose of this formula is to preserve the respective percentage shares of Nabi’s issued stock to be held immediately after the Implementation Date by Scheme Shareholders (collectively) on the one hand (being 73.9603%) and Nabi Stockholders immediately prior to the Implementation Date (collectively) on the other hand (being 26.0397%) (subject in each case to rounding) following the issuer tender offer)

(b) If the number of Scheme Shares held by a Scheme Shareholder as at the Record Date is such that the aggregate entitlement of the Scheme Shareholder to Scheme Consideration includes a fractional entitlement to a New Nabi Share, then the entitlement of that Scheme Shareholder must be rounded up or down, with any such fractional entitlement of less than 0.5 being rounded down to the nearest whole number of New Nabi Shares, and any such fractional entitlement of 0.5 or more being rounded up to the nearest whole number of New Nabi Shares.

(c) If Nabi is of the opinion (acting reasonably) that two or more Scheme Shareholders (each of whom holds a number of Scheme Shares that results in rounding in accordance with clause 4.2(b)) have, before the Record Date, been party to shareholding splitting or division in an attempt to obtain unfair advantage by reference to such rounding, Nabi may give notice to those Scheme Shareholders:

(i) setting out their names and registered addresses as shown in the Biota Register;

(ii) stating that opinion; and

(iii) attributing to one of them specifically identified in the notice the Scheme Shares held by all of them,

and, after such notice has been given, the Scheme Shareholder specifically identified in the notice as the deemed holder of all the specified Scheme Shares will, for the purposes of the Scheme, be taken to hold all of those Scheme Shares and each of the other Scheme Shareholders whose names and registered addresses are set out in the notice will, for the purposes of the Scheme, be taken to hold no Scheme Shares. Nabi, in complying with the other provisions of the Scheme relating to it in respect of
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the Scheme Shareholder specifically identified in the notice as the deemed holder of all the specified Scheme Shares, will be taken to have satisfied and discharged its obligations to the other Scheme Shareholders named in the notice under the terms of the Scheme.

4.3	Treatment of Ineligible Foreign Biota Shareholders

(a) Nabi will be under no obligation under the Scheme to issue, and will not issue, any New Nabi Shares to any Ineligible Foreign Biota Shareholder, and instead Nabi will issue on the Implementation Date the New Nabi Shares to which that Ineligible Foreign Biota Shareholder would otherwise have been entitled (if they were a Scheme Shareholder who was not an Ineligible Foreign Biota Shareholder) to a nominee appointed by Biota.

(b) Biota will procure that, as soon as reasonably practicable and in any event not more than 15 Business Days after the Implementation Date, the nominee:

(i) sells on NASDAQ all of the New Nabi Shares issued to the nominee in accordance with clause 4.3(a) in such manner, at such price and on such other terms as the nominee determines in good faith, and at the risk of the Ineligible Foreign Biota Shareholders; and

(ii) remits to Biota the proceeds of sale (after deducting any reasonable applicable brokerage, stamp duty and other selling costs, taxes and charges).

(c) Promptly after the last remittance in accordance with clause 4.3(b), Biota will pay to each Ineligible Foreign Biota Shareholder the proportion of the net proceeds of sale received by Biota pursuant to clause 4.3(b)(ii) to which that Ineligible Foreign Biota Shareholder is entitled.

4.4	Status of New Nabi Shares

(a) The New Nabi Shares to be issued pursuant to the Scheme must, upon issue, rank equally in all respects with all other Nabi Shares then on issue, except that they will not carry a right to receive any payments from any Contingent Value Right issued and outstanding on the Implementation Date or from any dividends declared prior to but remaining unpaid on the Implementation Date, and will be fully paid and issued free from any mortgage, charge, lien, encumbrance or other security interest; and

(b) The New Nabi Shares will be issued pursuant to an exemption from registration under the 1933 Act pursuant to section 3(a)(10) of the 1933 Act. In the event that the exemption from registration under section 3(a)(10) of the 1933 Act is not available for any reason to exempt the issuance of the New Nabi Shares in accordance with the Scheme from the registration requirements of the 1933 Act, then Nabi shall use its best endeavours to file a registration statement on Form S-4 (or on such other form that may be available to Nabi) in order to register such New Nabi Shares and shall use its best endeavours to cause such registration statement to become effective at or prior to the Implementation Date.

5. Nabi Closing Net Cash Balance

5.1	Cash offsets

(a) Subject to clause 5.4, as soon as practicable after the date of this Agreement, the parties must use their best endeavours to agree in good faith on any matters that, in addition to the matters agreed upon by biota and Nabi prior to the date of this Agreement, comprise Nabi Cash Balance Offsets (including any matters based on any unforeseen events or circumstances).
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5.2	Nabi Closing Net Cash Balance Certificate

(a) Nabi must deliver to Biota a Nabi Closing Net Cash Balance Certificate:

(i) at 8am on the day that is seven Business Days prior to the date of the Scheme Meeting (the Review Certificate);

(ii) prior to the announcement of any Permissible Nabi Stockholder Cash Transaction;

(iii) at 8am on the Second Court Date; and

(iv) at 8am on the Implementation Date.

(b) Any Nabi Closing Net Cash Balance Certificate delivered after the Review Period is to be derived from the information set forth in the Review Certificate (including its attachment), subject to any determination by the Expert in accordance with clause 5.4).

(c) Biota may perform a review of the Review Certificate (including its attachment) during the Review Period.

5.3	Access to information

Nabi must:

(a) provide, or ensure the provision of:

(i) the working papers of the Nabi Auditor that were produced in connection with the review of Nabi’s first quarter financial information for the 2012 financial year; and

(ii) reasonable access, at the expense of Biota, to the Nabi Auditor for the purpose of Biota’s review of such working papers;

(b) provide, or ensure the provision of, all of Nabi’s working papers, and all information and assistance which may be reasonably requested by Biota, in connection with Biota’s review of the Review Certificate; and

(c) at all reasonable times, permit Biota and its Representatives to have reasonable access to and take extracts from or copies of all books of account, accounts, records and data of whatever kind and all other documents relating to the matters set out in the Review Certificate,

during the period from 8am on the day that is seven Business Days prior to the date of the Scheme Meeting and the day that is two Business Days prior to the date of the Scheme Meeting (the Review Period).

5.4	Dispute resolution procedure

(a) If there is any difference of opinion or dispute between Nabi and Biota as to:

(i) whether any matters (additional to those agreed by the parties prior to the date of this Agreement) should comprise Nabi Cash Balance Offsets (including any matters based on any unforeseen events or circumstances); or

(ii) any of the specific dollar amounts included in the Review Certificate during the Review Period,

Nabi and Biota must work together in good faith to resolve such disagreement and, if such disagreement is not resolved, then Nabi or Biota must promptly refer the dispute to a practitioner in the internal audit division of Bethesda Financial Group LLC (or such other party as Nabi and Biota may agree) (the Expert) for it to resolve the dispute. Notwithstanding the foregoing, Biota can only dispute specific dollar amounts under clause 5.4(a)(ii) above if the aggregate of the difference between:

(iii) each amount set out in the Review Certificate which is disputed by Biota; and

(iv) Biota’s opinion as to what each such amount should be, is not less than US $200,000.
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(b) The Expert must be instructed to decide the matters of disagreement and finish its determination and provide a final Review Certificate (if applicable) to Nabi and Biota:

(i) in the case of a disagreement as to any matters that comprise the Nabi Cash Balance Offsets – no later than 7 Business Days after the dispute was referred to the Expert (but in any event, 5 Business Days before a Nabi Closing Net Cash Balance Certificate is required to be provided by Nabi to Biota in accordance with clause 5.2); and

(ii) in the case of a disagreement as to the specific dollar amounts stated on the Review Certificate—before the end of the Review Period.

(c) Nabi and Biota must co-operate with the Expert and promptly supply the Expert with any information and assistance requested by the Expert in connection with its determination.

(d) For the purpose of this clause 5.4, all correspondence between the Expert and a party must be copied to the other party, or otherwise immediately provided to that other party.

(e) The Expert must apply the Accounting Principles.

(f) Any determination by the Expert will be final and binding on Nabi and Biota in the absence of manifest error.

(g) The cost of a determination by the Expert must be borne by Nabi and Biota in such manner as the Expert determines (having regard to the merits of the dispute).

6. Steps for Implementation

6.1	Biota’s obligations in respect of the Transactions

Biota must use its best endeavours to propose and implement the Transactions as soon as is reasonably practicable after the date of this Agreement and otherwise substantially in accordance with the Timetable, and in particular Biota must:

Steps relating to Scheme

(a) (preparation of Scheme Booklet) as soon as reasonably practicable after the date of this Agreement, prepare the Scheme Booklet in accordance with clause 6.3;

(b) (Independent Expert) promptly appoint the Independent Expert (if the Independent Expert has not been appointed prior to the date of this Agreement), and provide all assistance and information reasonably requested by the Independent Expert in connection with the preparation of the Independent Expert’s Report;

(c) (Investigating Accountant’s Report) if the Biota Board determines to appoint an accountant to prepare an Investigating Accountant’s Report, then as soon as reasonably practicable after the date of this Agreement, appoint such an accountant, and provide all assistance and information reasonably requested by the accountant to enable it to prepare the Investigating Accountant’s Report;

(d) (liaison with ASIC) as soon as reasonably practicable after the date of this Agreement but no later than 14 days before the First Court Date, provide an advanced draft of the Scheme Booklet to ASIC for its review and approval for the purposes of section 411(2) of the Corporations Act, and to Nabi, and keep Nabi reasonably informed of any matters raised by ASIC in relation to the Scheme Booklet (and of any resolution of those matters), and use its best endeavours, in co-operation with Nabi, to resolve any such matters (which will include allowing Nabi to participate in Biota’s meetings and discussions with ASIC);

(e) (indication of intent) apply to ASIC for a letter indicating whether ASIC proposes to make submissions to the Court, or intervene to oppose the Scheme, on the First Court Date;
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(f) (approval of Scheme Booklet) as soon as practicable after ASIC has provided its indication of intent in accordance with clause 6.1(e), procure that a meeting of the Biota Board is convened to approve the Scheme Booklet for despatch to Biota Shareholders (and provide Nabi with a copy of an extract of the applicable resolutions from the applicable minutes of meeting, as soon as practicable after those minutes have been prepared and signed);

(g) (Court documents) prepare all documents necessary for the Court proceedings (including any appeals) relating to the Scheme (including originating process, affidavits, submissions and draft minutes of Court orders) in accordance with all applicable laws, and provide Nabi in advance with drafts of those documents for review and (acting reasonably and in good faith) take into account, for the purpose of amending those drafts, any comments from Nabi and its Representatives on those drafts;

(h) (first Court hearing) lodge all documents with the Court and use its best endeavours to ensure that an application is heard by the Court for orders under section 411(1) of the Corporations Act directing Biota to convene the Scheme Meeting;

(i) (registration of Scheme Booklet) if the Court directs Biota to convene the Scheme Meeting, as soon as practicable after such orders are made, request ASIC to register the explanatory statement included in the Scheme Booklet in relation to the Scheme in accordance with section 412(6) of the Corporations Act;

(j) (Scheme Meeting) use its best endeavours to comply with the orders of the Court, including, as required, despatching the Scheme Booklet to Biota Shareholders, convening and holding the Scheme Meeting in accordance with the Court orders, and putting the Scheme Resolution to Biota Shareholders at the Scheme Meeting, provided that if this Agreement is terminated under clause 13 it may take use its best endeavours to ensure the Scheme Meeting is not held;

(k) (update Scheme Booklet) if it becomes aware of information after the date of despatch of the Scheme Booklet, that is material for disclosure to Biota Shareholders in deciding whether to approve the Scheme Resolution or that is required to be disclosed to Biota Shareholders under any applicable law, as expeditiously as practicable inform Biota Shareholders of the information in an appropriate and timely manner, and in accordance with applicable law;

(l) (section 411(17)(b) statement) apply to ASIC for the production of statements in writing pursuant to section 411(17)(b) of the Corporations Act stating that ASIC has no objection to the Scheme;

(m) (Court approval) if the Scheme Resolution is passed by the requisite majorities of Biota Shareholders under section 411(4)(a)(ii) of the Corporations Act, as soon as practicable after such time apply to the Court for orders approving the Scheme;

(n) (provision of Biota Register information) as soon as practicable after the Record Date, give to Nabi (or as it directs) details of the names, registered addresses and holdings of Biota Shares of every Scheme Shareholder as shown in the Biota Register as at the Record Date, in such form as Nabi may reasonably require;

(o) (implementation of the Scheme) if the Court approves the Scheme:

(i) lodge with ASIC an office copy of the orders approving the Scheme in accordance with section 411(10) of the Corporations Act, as soon as practicable after the Court makes those orders;

(ii) use best endeavours to ensure that ASX suspends trading in Biota Shares with effect from the close of trading on the Effective Date;

(iii) close the Biota Register as at the Record Date to determine the identity of Scheme Shareholders and to determine their entitlements to the Scheme Consideration in accordance with the Scheme;
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(iv) promptly execute proper instruments of transfer of, and register all transfers of, the Scheme Shares to Nabi in accordance with the Scheme; and

(v) promptly do all other things contemplated by or necessary to give effect to the Scheme and the orders of the Court approving the Scheme and to effect the transfer of the Scheme Shares to Nabi;

(p) (keep Nabi informed) from the First Court Date until the Implementation Date, promptly inform Nabi if it becomes aware (or ought reasonably to have become aware, after making all reasonable and diligent enquiries) that the Scheme Booklet contains a statement that, in the form and context in which it appears in the Scheme Booklet, is or has become misleading or deceptive in a material respect or that contains a material omission;

(q) (Nabi Provided Scheme Booklet Information) at any time (even after the Nabi Provided Scheme Booklet Information becomes publicly available) only use that information with the prior written consent of Nabi (not to be unreasonably withheld);

(r) (securities laws) use its best endeavours to assist Nabi as may be necessary to comply with the securities laws of all jurisdictions which are applicable in connection with the issuance of the New Nabi Shares pursuant to the Scheme;

(s) (regulatory filings) as promptly as practicable after execution of this Agreement, Biota shall take use its best endeavours to make, or cause to be made, all appropriate filings required from it in connection with the Transactions under the HSR Act and the Competition Laws identified in Schedule 1 hereto;

Steps relating to Nabi Proxy Statement and the Scheme Consideration

(t) (provide information) provide to Nabi the information referred to in clause 6.4(d);

(u) (preparation of Nabi Proxy Statement) provide assistance with the preparation of the Nabi Proxy Statement in accordance with clause 6.4;

(v) (liaison with SEC) provide reasonable assistance to Nabi to resolve any matter raised by the SEC regarding the Nabi Proxy Statement or exemption from registration under the 1933 Act pursuant to section 3(a)(10) of the 1933 Act;

(w) (approval of Nabi Proxy Statement) if requested by Nabi, procure that a meeting of the Biota Board is convened to approve those sections of the Nabi Proxy Statement that comprise the Biota Provided Proxy Statement Information as being in a form appropriate for mailing to Nabi Stockholders (and provide Nabi with a copy of an extract of the applicable resolutions from the applicable minutes of meeting, as soon as practicable after those minutes have been prepared and signed);

(x) (keep Nabi informed) from the First Court Date until the Implementation Date, promptly (in any event within one Business Day) inform Nabi if it becomes aware (or ought reasonably to have become aware, after making all reasonable and diligent enquiries) that the Biota Provided Proxy Statement Information contains a statement that, in the form and context in which it appears in the Nabi Proxy Statement, is or has become misleading or deceptive in any material respect or that contains any material omission, and provide such further or new information as is required to ensure that such information is no longer misleading or deceptive in any material respect or does not contain any material omission;

Other steps

(y) (compliance with laws) use its best endeavours to ensure that all transactions contemplated by this Agreement are effected in all material respects in accordance with all applicable laws and regulations;
[image: ]

Page 32

[image: ]Table of Contents

Merger Implementation
[image: ]

Agreement
[image: ]

(z) (response to regulatory inquiry) in connection with the regulatory filings required by clause 6.1(s) hereto, Biota shall keep Nabi promptly (in any event within one Business Day) appraised of any inquiries or requests for additional information from any Governmental Agency pursuant to any Competition Law, and shall respond promptly to all such inquiries or requests;

(aa) (cooperation in regulatory process) use its best endeavours to cooperate with Nabi in obtaining all consents, authorisations and clearances. Biota shall provide Nabi promptly with all information and documents reasonably requested by Nabi for the purpose of obtaining Competition Approvals. Biota shall notify Nabi promptly of all communications of any kind received from a Governmental Agency under any Competition Law, including without limitation the FTC and DOJ, relating to the Transactions; shall provide Nabi advance copies, with a reasonable opportunity for review and comment, of any communication by Biota to any such Governmental Agency relating to the Transactions; shall give Nabi advance notice of all planned meetings, conferences, or other communications with such a Governmental Agency relating to the Transactions and, subject to the Governmental Agency’s consent, shall permit representatives of Nabi to attend and participate in such meetings, conferences, and other communications. Biota shall keep Nabi apprised of the progress of any investigation conducted by a Governmental Agency under any Competition Law, including without limitation the FTC and DOJ, relating to the Transactions; and

(ab) (all things necessary) use its best endeavours to lawfully give effect to the Scheme and the orders of the Court approving the Scheme.

6.2	Nabi’s obligations in respect of the Transactions

Nabi must use its best endeavours to propose and implement the Transactions as soon as is reasonably practicable after the date of this Agreement and otherwise substantially in accordance with the Timetable, and in particular Nabi must:

Steps relating to the Nabi Proxy Statement and the Scheme Consideration

(a) (preparation of Nabi Proxy Statement) as soon as reasonably practicable after the date of this Agreement, prepare the Nabi Proxy Statement in accordance with clause 6.4;

(b) (Nabi Merger Approval Meeting) use its best endeavours in accordance with applicable law and its certificate of incorporation and bylaws to convene and hold the Nabi Merger Approval Meeting, including, as required, mailing the Nabi Proxy Statement to Nabi Stockholders, and submitting the Nabi Merger Proposals to Nabi Stockholders at the Nabi Merger Approval Meeting, provided that if this Agreement is terminated under clause 13 it will use its best endeavours to ensure the Nabi Merger Approval Meeting is not held;

(c) (update Nabi Proxy Statement) if it becomes aware of information after the date of despatch of the Nabi Proxy Statement, that is material for disclosure to Nabi Stockholders in deciding whether to approve the Nabi Merger Proposals or that is required to be disclosed to Nabi Stockholders under any applicable law, as expeditiously as practicable inform Nabi Stockholders of the information in an appropriate and timely manner, and in accordance with applicable law;

Steps relating to the Scheme

(d) (provide information) provide to Biota the information referred to in clause 6.3(d);

(e) (preparation of Scheme Booklet) provide assistance reasonably requested by Biota with the preparation of the Scheme Booklet in accordance with clause 6.3;
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(f) (Independent Expert information) provide assistance and information reasonably requested by Biota or by the Independent Expert in connection with the preparation of the Independent Expert’s Report;

(g) (Investigating Accountant’s Report) if the Biota Board determines to appoint an accountant to prepare an Investigating Accountant’s Report, then provide assistance and information reasonably requested by Biota or by the accountant to enable the accountant to prepare the Investigating Accountant’s Report;

(h) (liaison with ASIC) provide assistance reasonably requested by Biota to assist Biota to resolve any matter raised by ASIC regarding the Scheme Booklet or the Scheme during its review of the Scheme Booklet;

(i) (approval of Scheme Booklet) as soon as practicable after ASIC has provided its indication of intent in accordance with clause 6.1(e), procure that a meeting of the Nabi Board (or of a committee of the Nabi Board appointed for the purpose) is convened to approve those sections of the Scheme Booklet that comprise the Nabi Provided Scheme Booklet Information as being in a form appropriate for despatch to Biota Shareholders (and provide Biota with a copy of an extract of the applicable resolutions from the applicable minutes of meeting, as soon as practicable after those minutes have been prepared and signed);

(j) (keep Biota informed) from the First Court Date until the Implementation Date, promptly (in any event within one Business Day) inform Biota if it becomes aware (or ought reasonably to have become aware, after making all reasonable and diligent enquiries) that the Nabi Provided Scheme Booklet Information contains a statement that, in the form and context in which it appears in the Scheme Booklet, is or has become misleading or deceptive in any material respect or that contains any material omission, and provide such further or new information as is required to ensure that such information is no longer misleading or deceptive in any material respect or does not contain any material omission;

(k) (Court representation) procure that, if requested by Biota and reasonably considered necessary by Nabi, it is represented by counsel at the Court hearings convened in connection with the Scheme, at which, through its counsel and if requested by the Court, Nabi will undertake to do all such things and use its best endeavours in order to ensure the fulfilment of its obligations under this Agreement and the Scheme;

(l) (Nabi Deed Poll) prior to the First Court Date, execute the Nabi Deed Poll;

(m) (listing) apply for listing on NASDAQ of the New Nabi Shares to be issued pursuant to the Scheme;

(n) (Scheme Consideration) if the Scheme becomes Effective, provide the Scheme Consideration in accordance with the Scheme and the Nabi Deed Poll on the Implementation Date;

(o) (Nabi Closing Net Cash Balance) if the Scheme becomes Effective, provide the Nabi Closing Net Cash Balance Certificate to Biota on the Implementation Date showing a Nabi Closing Net Cash Balance of no less than US $54 million in accordance with the Scheme;

(p) (New Nabi Share trading) use best endeavours to ensure that trading in the New Scheme Shares commences on NASDAQ no later than the first Business Day after the Implementation Date;

(q) (New Nabi Shares) ensure that on issue, each New Nabi Share will be fully paid and free from any mortgage, charge, lien, encumbrance or other security interest;

(r) (Biota Provided Scheme Booklet Information) at any time (even after the Biota Provided Scheme Booklet Information becomes publicly available) only use the Biota Provided Scheme Booklet Information with the prior written consent of Biota (not to be unreasonably withheld);
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(s) (securities laws) use its best endeavours to comply in all material respects with the securities laws of all jurisdictions which are applicable to the issuance of the New Nabi Shares pursuant to the Scheme;

(t) (regulatory filings) as promptly as practicable after execution of this Agreement, Nabi shall use its best endeavours to make, or cause to be made, all appropriate filings required from it in connection with the Transactions under the HSR Act and the Competition Laws identified in Schedule 1 hereto;

(u) (compliance with laws) use its best endeavours to ensure that all Transactions are effected in all material respects in accordance with all applicable laws and regulations;

(v) (response to regulatory inquiry) in connection with the regulatory filings required by clause 6.1(s) hereto, Nabi shall keep Biota promptly (in any event within one Business Day) appraised of any inquiries or requests for additional information from any Governmental Agency pursuant to any Competition Law, and shall respond promptly to all such inquiries or requests;

(w) (cooperation in regulatory process) use its best endeavours to cooperate with Biota in obtaining all consents, authorisations, clearances, approvals, waivers, actions, or non-actions required, in order to complete the Transactions, from a Governmental Agency under the HSR Act and all other Competition Laws identified in Schedule 1 (the Competition Approvals). Subject to applicable law, Nabi shall provide Biota promptly with all information and documents reasonably requested by Biota for the purpose of obtaining Competition Approvals. Nabi shall notify Biota promptly of all communications of any kind received from a Governmental Agency under any Competition Law, including without limitation the FTC and DOJ, relating to the Transactions; shall provide Biota advance copies, with a reasonable opportunity for review and comment, of any communication by Nabi to any such Governmental Agency relating to the Transactions; shall give Biota advance notice of all planned meetings, conferences, or other communications with such a Governmental Agency relating to the Transactions and, subject to the Governmental Agency’s consent, shall permit representatives of Biota to attend and participate in such meetings, conferences, and other communications. Nabi shall keep Biota apprised of the progress of any investigation conducted by a Governmental Agency under any Competition Law, including without limitation the FTC and DOJ, relating to the Transactions; and

(x) (all things necessary) use its best endeavours to lawfully give effect to the Scheme and the orders of the Court approving the Scheme.

6.3	Preparation of Scheme Booklet

(a) (Biota to prepare) Subject to Nabi complying with its obligations under clause 6.3(d), Biota must prepare the Scheme Booklet as soon as is reasonably practicable after the date of this Agreement and otherwise substantially in accordance with the Timetable.

(b) (Compliance requirements) Biota must use its best endeavours to ensure that the Scheme Booklet complies in all material respects with the requirements of the Corporations Act, the ASX Listing Rules and all ASIC Regulatory Guides applicable to members’ schemes of arrangement under Part 5.1 of the Corporations Act, except that the obligation to do so in respect of the Nabi Provided Scheme Booklet Information is subject to Nabi complying with its obligations under clauses 6.3(d) and 10.1(c).

(c) (Content of Scheme Booklet) Without limiting clause 6.3(b), the Scheme Booklet will include or be accompanied by:

(i) the Scheme;

(ii) the Notice of Meeting;

(iii) a copy of this Agreement (without the schedules and annexures) or a summary of it;
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(iv) a copy of the executed Nabi Deed Poll;

(v) the Independent Expert’s Report; and

(vi) a statement that the Biota Board considers the Scheme to be in the best interests of Biota Shareholders and a recommendation that Biota Shareholders approve the Scheme Resolution, in the absence of a Superior Proposal, unless the Biota Board has changed or withdrawn that statement and recommendation in accordance with clause 8.1.

(d) (Nabi Provided Scheme Booklet Information) Nabi must provide the Nabi Provided Scheme Booklet Information to Biota as soon as is reasonably practicable after the date of this Agreement and otherwise substantially in accordance with the Timetable, in a form that, together with the Biota Provided Scheme Booklet Information, includes in all material respects the information regarding the Nabi Group, New Nabi Shares and the Nabi Shares that is required by the Corporations Act, the ASX Listing Rules and all ASIC Regulatory Guides applicable to members’ schemes of arrangement under Part 5.1 of the Corporations Act, including the information that would be required under sections 636(1)(c), (g), (h), (i), (j), (k),
(l) and (m) of the Corporations Act to be included in a Nabi bidder’s statement if Nabi were offering the Scheme Consideration as consideration

under a takeover bid, and must provide to Biota such assistance as Biota may reasonably request in order to adapt such information for inclusion in the Scheme Booklet.

(e) (Review by Nabi) Biota must make available in advance to Nabi drafts of the Scheme Booklet (including any draft of the Independent Expert’s Report, but excluding those sections containing the Independent Expert’s opinions or conclusions), consult with Nabi in relation to the content of those drafts (including the inclusion of any Nabi Provided Scheme Booklet Information and any information solely derived from, or prepared solely in reliance on, the Nabi Provided Scheme Booklet Information), and (acting reasonably and in good faith) take into account, for the purpose of amending those drafts, any comments from Nabi and its Representatives on those drafts.

(f) (Dispute as to Scheme Booklet) If, after a reasonable period of consultation and compliance by Biota with its obligations under clause 6.3(e), Nabi and Biota, acting reasonably and in good faith, are unable to agree on the form or content of the Scheme Booklet, then, subject to applicable law:
(i) if the disagreement relates to the form or content of the Nabi Provided Scheme Booklet Information (or any information solely derived from, or prepared solely in reliance on, the Nabi Provided Scheme Booklet Information), Biota will, acting in good faith, make such amendments to that information in the Scheme Booklet as Nabi may reasonably require; and

(ii) if the disagreement relates to the form or content of the Biota Provided Scheme Booklet Information, Biota will, acting in good faith, decide the final form of that information in the Scheme Booklet.

(g) (Consent of Nabi) Without limiting clause 6.3(f), Biota must obtain written consent from Nabi in relation to the form and context in which any Nabi Provided Scheme Booklet Information (and any information solely derived from, or prepared solely in reliance on, the Nabi Provided Scheme Booklet Information) is used, such consent not to be unreasonably withheld by Nabi.

(h) (Verification) Biota must undertake appropriate verification processes in relation to the Biota Provided Scheme Booklet Information included in the Scheme Booklet, and Nabi must undertake appropriate verification processes in relation to the Nabi Provided Scheme Booklet Information included in the Scheme Booklet.
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6.4	Preparation of Nabi Proxy Statement

(a) (Nabi to prepare) Subject to Biota complying with its obligations under clause 6.4(d), Nabi must prepare the Nabi Proxy Statement as soon as is reasonably practicable after the date of this Agreement and otherwise substantially in accordance with the Timetable.

(b) (Compliance requirements) Nabi must use its best endeavours to ensure that the Nabi Proxy Statement complies in all material respects with the requirements of the 1934 Act, rules promulgated under the 1934 Act and the NASDAQ Marketplace Rules, except that the obligation to do so in respect of the Biota Provided Proxy Statement Information is subject to Biota complying with its obligations under clauses 6.4(d) and 10.2(d).

(c) (Content of Nabi Proxy Statement) Without limiting clause 6.4(b), the Nabi Proxy Statement will include or be accompanied by a statement that the Nabi Board has determined that this Agreement, the Merger and the other transactions contemplated herein, including the Charter Amendment and the issuance of New Nabi Shares, are advisable to and in the best interests of Nabi and Nabi Stockholders and a recommendation that Nabi Stockholders vote in favour of the Nabi Merger Proposals, unless the Nabi Board has changed or withdrawn that statement and recommendation in accordance with clause 8.1(b)(v)(C).

(d) (Biota Provided Proxy Statement Information) Biota must provide to Nabi the Biota Provided Proxy Statement Information to Nabi as soon as is reasonably practicable after the date of this Agreement and otherwise substantially in accordance with the Timetable, in a form that includes in all material respects the information regarding the Biota Group and the Merged Group (other than to the extent the information in relation to the Merged Group is derived from information regarding the Nabi Group) that is required by the 1934 Act, rules promulgated under the 1934 Act and NASDAQ Marketplace Rules, and must provide to Nabi such assistance as Nabi may reasonably require in order to adapt such information for inclusion in the Nabi Proxy Statement.

(e) (Review by Biota) Nabi must make available in advance to Biota drafts of the Nabi Proxy Statement, consult with Biota in relation to the content of those drafts (including the inclusion of any Biota Provided Proxy Statement Information and any information solely derived from, or prepared solely in reliance on, the Biota Provided Proxy Statement Information), and (acting reasonably and in good faith) take into account, for the purpose of amending those drafts, any comments from Biota and its Representatives on those drafts.

(f) (Dispute as to Nabi Proxy Statement) If, after a reasonable period of consultation and compliance by Nabi with its obligations under clause 6.4(e), Biota and Nabi, acting reasonably and in good faith, are unable to agree on the form or content of the Nabi Proxy Statement, then, subject to applicable law:

(i) if the disagreement relates to the form or content of the Biota Provided Proxy Statement Information (or any information solely derived from, or prepared solely in reliance on, the Biota Provided Proxy Statement Information), Nabi will, acting in good faith, make such amendments to that information in the Nabi Proxy Statement as Biota may reasonably require; and

(ii) if the disagreement relates to the form or content of the Nabi Provided Proxy Statement Information, Nabi will, acting in good faith, decide the final form of that information in the Nabi Proxy Statement.

(g) (Consent of Biota) Without limiting clause 6.4(f), Nabi must obtain written consent from Biota in relation to the form and context in which any Biota Provided Proxy Statement Information (and any information solely derived from, or prepared solely in reliance on, the Biota Provided Proxy Statement Information) is used, such consent not to be unreasonably withheld by Biota.
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(h) (Verification) Nabi must undertake appropriate verification processes in relation to the Nabi Provided Proxy Statement Information included in the Nabi Proxy Statement and Biota must undertake appropriate verification processed in relation to the Biota Provided Proxy Statement Information included in the Nabi Proxy Statement.

6.5	Nabi Board as of Implementation Date

As of the Implementation Date, Nabi must have reconstituted the Nabi Board so that it consists of the persons set out in Part A of Schedule 2, subject to the relevant persons agreeing to become the directors of the relevant Nabi Board and meeting the regulatory requirements for a director set out in any applicable laws and the rules of NASDAQ.

6.6	Nabi Management as of Implementation Date

(a) As of the Implementation Date, Nabi’s senior management shall be constituted as set out in Part B of Schedule 2.

(b) Following the Implementation Date, the Nabi Board will seek to identify and appoint a management team based in the United States of America.

6.7	Indemnification

(a) From the Implementation Date, Nabi shall indemnify and hold harmless each person who has at any time prior to the Implementation Date been an officer, director or employee of Biota or any of its Subsidiaries or other person entitled to be indemnified by Biota or any of its Subsidiaries pursuant to their respective constitutions or relevant deed(s) of indemnity as they are currently in effect on the date of this Agreement to the same extent as provided in such constitution or deed of indemnity; provided that it is understood that the foregoing undertaking shall not grant to any such officers, directors or employees or other person rights of indemnity against Nabi more extensive than those such persons may currently have against Biota.

(b) For a period of six years after the Implementation Date, Nabi shall maintain in effect directors’ and officers’ liability insurance covering those persons who are currently covered by Nabi’s and Biota’s directors’ and officers’ liability insurance policy (a copy of which has been heretofore delivered to each other party) on terms no less favourable to those applicable to the then current directors and officers of Nabi; provided, that in no event shall Nabi be required to expend in excess of 300% of the annual premium currently paid by Nabi for such coverage or such coverage as is available for 300% of the annual premium.

(c) This clause 6.7 shall survive the Implementation Date, is intended to benefit those persons who are currently covered by Nabi’s and Biota’s directors’ and officers’ liability insurance policy, who shall have the direct right to enforce this clause 6.7 as intended third party beneficiaries and shall be binding on all successors and assigns of Nabi.

7. Conduct of Business and Requests for Access

7.1	Conduct of business

During the period from the date of this Agreement up to and including the Implementation Date, each of Biota and Nabi (as the case may be) must:

(a) procure that each of the Biota Group or the Nabi Group conducts its business and operations in the ordinary course and substantially consistent (subject to any applicable laws, regulations and Regulatory Approvals) with the manner in which each such business and operation has been conducted in the 12 month period prior to the date of this Agreement (including, in particular (but subject to clause 7.4) the
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making of all payments in accordance with the group’s normal payment cycle, and the maintenance of all existing insurance policies) and in compliance in all material respects with all applicable laws, regulations and Regulatory Approvals; and

(b) in the case of Biota, to the extent consistent with that obligation, use its best endeavours to preserve intact each of the Biota Group’s current business organisation, to keep available the services of the current Officers of it and the other Biota Group Members, and to preserve the Biota Group’s relationship with Governmental Agencies, customers, suppliers, licensors, licensees and others having business dealings with it;

(c) in the case of Nabi, to the extent consistent with that obligation, use its best endeavours to preserve intact each of the Nabi Group’s current business organisation, to keep available the services of its current Chief Executive Officer and certain other of its officers agreed in writing by the parties, and to preserve the Nabi Group’s relationship with Governmental Agencies, customers, suppliers, licensors, licensees and others having business dealings with it,

except:

(d) that Nabi may conduct any Permissible Nabi Stockholder Cash Transaction; or

(e) to the extent required to be done or procured by Biota or Nabi pursuant to, or that is otherwise expressly permitted by, the Transaction Documents, or the undertaking of which the other party (being either Biota or Nabi) has approved in writing, such approval not to be unreasonably withheld or delayed.

7.2	Access to information and co-operation

(a) During the period from the date of this Agreement up to and including the Implementation Date, each party must, and must procure each of their respective Subsidiaries to, respond to reasonable requests from the other party and its Representatives for information concerning the Biota Group or Nabi Group (as the case may be) businesses and operations, and give that other party and its Representatives reasonable access to its Officers and records, and otherwise provide reasonable co-operation to that other party and its Representatives, in each case for the purposes of:

(i) the implementation of the Transactions;

(ii) the integration of the Biota Group and the Nabi Group following the implementation of the Merger; or

(iii) any other purpose that is agreed in writing between the parties,

subject to the terms of the Confidentiality Agreement and proper performance by the directors and officers of each party and its Subsidiaries of their fiduciary duties.

(b) Each party must ensure its then current Officers are available at all reasonable times to give access to, and provide assistance to, the other party for the purposes of clause 7.2(a).

(c) During the period from the date of this Agreement up to and including the Implementation Date, each party must permit the then current Officers of the other party to have access to the premises from which that party conducts its business for the purpose of the requesting party becoming familiar with the business of the other party.

7.3	No Regulated Events

(a) During the period from the date of this Agreement up to and including the Implementation Date, Biota must ensure, to the extent within the control of any Biota Group Member (or two or more of them), that no Biota Regulated Event occurs, without the prior written consent of Nabi (such consent not to be unreasonably withheld or delayed).
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(b) During the period from the date of this Agreement up to and including the Implementation Date, Nabi must ensure, to the extent within the control of any Nabi Group Member (or two or more of them), that no Nabi Regulated Event occurs, without the prior written consent of Biota (such consent not to be unreasonably withheld or delayed).

7.4	Restriction on Cash payments

Nabi agrees that between the Effective Date and the Implementation Date (both inclusive) it will not make any cash payments other than any Permitted Pre-Implementation Payments and Permissible Stockholder Cash Transactions.

7.5	Amendment of CVR Agreement

Nabi agrees that, on or before the Implementation Date, it will not change the form of the CVR Agreement or amend the CVR Agreement after it is entered into by Nabi (which shall be at the sole and absolute discretion of Nabi) without the prior written consent of Biota (such consent not to be unreasonably withheld or delayed).

8. Board Recommendations

8.1	Biota Board recommendation

(a) The Biota Public Announcement to be issued by Biota immediately after execution of this Agreement must state that the Biota Board considers the Merger to be in the best interests of Biota Shareholders and recommends that Biota Shareholders approve the Scheme Resolution, in the absence of a Superior Proposal and subject to the Independent Expert concluding that the Scheme is in the best interests of Biota Shareholders.

(b) Biota must use its best endeavours to procure that the Biota Board:

(i) does not change or withdraw the statements and recommendations set out in the Biota Public Announcement;

(ii) in the Scheme Booklet, states that the Biota Board considers the Scheme to be in the best interests of Biota Shareholders and recommends that Biota Shareholders approve the Scheme Resolution, in the absence of a Superior Proposal, and does not change or withdraw those statements or recommendations once made; and

(iii) does not make any public statement or any statement to brokers, analysts, journalists, Biota Shareholders or professional or institutional investors to the effect, or take any other action that suggests, that the Scheme is no longer so considered or recommended,
unless:

(iv) the Biota Board determines, after considering the matter in good faith, that their fiduciary or statutory duties require them to change or withdraw their recommendation after having taken advice from their legal and external financial advisers; and

(v) prior to any such change or withdraw in the Biota Board’s recommendation:

(A) in the case of a Competing Proposal, Biota has complied with the requirements set forth in clause 11.6(a), 11.6(c), 11.6(d) and 11.6(e);
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(B) Biota has provided a written notice to Nabi at least five Business Days before taking such action, which written notice will include:

(1) the decision of the Biota Board to take such action and the reasons therefore; and

(2) in the event the decision relates to a Competing Proposal, a summary of the material terms and conditions of the Competing Proposal (which summary is not required to include the identity of the party making the Competing Proposal); and
(C) during the five Business Day period after giving such written notice to Nabi, if requested by Nabi, Biota has and has directed its outside legal counsel and financial advisors to, (i) in the case of a Competing Proposal, where the parties have not taken the actions contemplated by clauses 11.6(a), 11.6(c), 11.6(d) and 11.6(e), comply with such clauses and negotiate with Nabi in good faith to make such adjustments to the terms and conditions of this Agreement so that such Competing Proposal ceases to constitute (in the good faith judgment of the Biota Board, after consultation with its outside legal counsel and financial advisors) a Superior Proposal or, (ii) if such change or withdraw in the recommendation does not involve a Competing Proposal, to negotiate in good faith to make such adjustments in the terms and conditions of this Agreement so that such change or withdraw in the recommendation is otherwise not necessary.

8.2	Nabi Board recommendation

(a) The Nabi Public Announcement to be issued by Nabi immediately after execution of this Agreement must state that the Nabi Board unanimously considers this Agreement, the Merger and the other transactions contemplated herein, including the Charter Amendment and the issuance of New Nabi Shares, to be advisable and fair to and in the best interests of Nabi and Nabi Stockholders and unanimously recommends that Nabi Stockholders approve the Nabi Merger Proposals.

(b) Nabi must use its best endeavours to procure that the Nabi Board:

(i) does not change or withdraw the statements and recommendations set out in the Nabi Public Announcement;

(ii) in the Nabi Proxy Statement, states that the Nabi Board unanimously considers this Agreement, the Merger and the other transactions contemplated herein, including the Nabi Merger Proposals, to be advisable and fair to and in the best interests of Nabi and Nabi Stockholders and unanimously recommends that Nabi Stockholders approve the Nabi Merger Proposals, and does not change or withdraw those statements or recommendations once made; and

(iii) does not make any public statement or any statement to brokers, analysts, journalists, Nabi Stockholders or professional or institutional investors to the effect, or take any other action that suggests, that the Merger is no longer so considered or recommended,
unless:

(iv) the Nabi Board determines, after considering the matter in good faith, that their fiduciary or statutory duties require them to change or withdraw their recommendation after having taken advice from their outside legal counsel and financial advisers; and

(v) prior to any such change or withdraw in the Nabi Board’s recommendation:

(A) in the case of a Competing Proposal, Nabi has complied with the requirements set forth in clause 11.6(b), 11.6(c), 11.6(d) and 11.6(e);
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(B) Nabi has provided a written notice to Biota at least five Business Days before taking such action, which written notice will include:

(1) the decision of the Nabi Board to take such action and the reasons therefore; and

(2) in the event the decision relates to a Competing Proposal, a summary of the material terms and conditions of the Competing Proposal (which summary is not required to include the identity of the party making the Competing Proposal); and
(C) during the five Business Day period after giving such written notice to Biota, if requested by Biota, Nabi has and has directed its outside legal counsel and financial advisors to, (i) in the case of a Competing Proposal, where the parties have not taken the actions contemplated by clauses 11.6(b), 11.6(c), 11.6(d) and 11.6(e), comply with such clauses and negotiate with Biota in good faith to make such adjustments to the terms and conditions of this Agreement so that such Competing Proposal ceases to constitute (in the good faith judgment of the Nabi Board, after consultation with its outside legal counsel and financial advisors) a Superior Proposal or, (ii) if such change or withdraw in the recommendation does not involve a Competing Proposal, to negotiate in good faith to make such adjustments in the terms and conditions of this Agreement so that such change or withdraw in the recommendation is otherwise not necessary.

9. Public Announcements, Communications and Confidentiality

9.1	Required announcements

(a) On the Announcement Date, Nabi must release the Nabi Public Announcement, and Biota must release the Biota Public Announcement, which directs shareholders as to how they may obtain a copy of this Agreement.

(b) Subject to clause 9.3, where a party is required by applicable law, the ASX Listing Rules, the NASDAQ Marketplace Rules or any other applicable stock exchange regulation to make any announcement or to make any disclosure in connection with this Agreement (including its termination) or the Transactions, it may do so only after it has given the other party as much notice as is reasonably practicable in the context of any deadlines imposed by law or applicable requirement, but in any event prior notice, and has consulted with the other party as to (and has given the other party a reasonable opportunity to comment on) the form and content of that announcement or disclosure and used its best endeavours to restrict that disclosure to the greatest extent possible. Nothing in this clause requires the giving of prior notice or the taking of any action if doing so would lead to a party breaching an applicable law, the ASX Listing Rules, NASDAQ Marketplace Rules or any other stock exchange regulation.

9.2	Agreement on other Communications

Except in relation to Communications regulated by clause 9.1 and to the extent permitted by applicable law:

(a) Nabi and Biota must in good faith and on a timely and pragmatic basis consult with each other and agree in advance on all aspects (including the timing, form, content and manner) of:

(i) any Communications with any Governmental Agency in relation to the implementation of the Transactions, whether or not such Communications are for the purposes of satisfying a Condition Precedent; and

(ii) any public announcement or disclosure in connection with this Agreement (including its termination) or the Transactions;

(b) each of Nabi and Biota is entitled to be represented and to make submissions in any meeting with any Governmental Agency relating to any Regulatory Approval;
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(c) each of Nabi and Biota must ensure that any other Communications with third parties in relation to the Transactions (such as with employees or shareholders or with the media other than by way of public announcement or disclosure) must be in accordance with the communication protocols and messages agreed between the parties (and if branded with the name or logo of the other party, must be consented to by that party);

(d) each party must provide copies to the other party of any written Communications sent to or received from a person referred to in clause 9.2(a) promptly upon despatch or receipt (as the case may be); and

(e) each party will have the right to be present and make submissions at or in relation to any proposed meeting with any Governmental Agency in relation to the Transactions.

9.3	Disclosure on termination of this Agreement

The parties agree that, if this Agreement is terminated under clause 13, either party may disclose by way of announcement to ASX or NASDAQ the fact that this Agreement has been terminated, where such disclosure is in the reasonable opinion of that party required to ensure that the market in its securities is properly informed, and provided, where reasonably practicable, that party consults with the other party as to (and gives the other party a reasonable opportunity to comment on) the form and content of the announcement prior to its disclosure.

9.4	Confidentiality Agreement

Except as set out in clause 9.3, the parties acknowledge and agree that:

(a) they continue to be bound by the Confidentiality Agreement after the date of this Agreement; and

(b) the rights and obligations of the parties under the Confidentiality Agreement survive termination of this Agreement.

10. Representations and Warranties

10.1  Nabi representations and warranties

Nabi represents and warrants to Biota that, except as consented to in writing by Biota:

(a) as at the date of this Agreement:

(i) the total securities of Nabi on issue that are shares in Nabi or are convertible into shares in Nabi are as follows; and

	Type
	Quantity

	
	Nabi Shares
	
	

	
	Issued and Outstanding
	63,573,858
	

	
	Treasury Stock
	(20,696,277)

	Total
	42,877,581
	

	
	Nabi Restricted Stock
	
	

	Total Outstanding
	223,776
	

	
	Stock Options
	
	

	
	Vested
	3,145,331
	

	
	Unvested
	686,828
	

	Total Outstanding
	3,832,159
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(ai) other than the stock options referred to in clause 10.1(a)(i) and rights issued pursuant to a Rights Agreement, no Nabi Group Member has issued (or is actually or contingently required to issue) any other securities or instruments that are still outstanding (or may become outstanding) and that may convert into Nabi securities;

(b) on the date of this Agreement and on the Second Court Date:

(i) Nabi and each other Nabi Group Member is a corporation validly existing and in good standing under the laws of its place of incorporation and is duly qualified to do business and, except as fairly disclosed in the Nabi Disclosed Information, is in good standing in each jurisdiction in which the failure to be so qualified would be a Nabi Material Adverse Change;

(ii) Nabi has the power to enter into and perform its obligations under this Agreement and to carry out the Transactions;

(iii) Nabi has taken all necessary corporate action to authorise the entry into this Agreement and has taken or will take all necessary corporate action to authorise the performance of this Agreement;

(iv) this Agreement has been duly and validly executed and delivered by Nabi and is Nabi’s valid and binding obligation enforceable in accordance with its terms, subject to: (i) the effects of bankruptcy, insolvency, fraudulent conveyance, reorganisation, moratorium or other similar laws affecting creditors’ rights generally; and (ii) general equitable principles (whether considered in a proceeding in equity or at law);

(v) the execution and performance by Nabi of this Agreement and each Transaction did not and will not violate:

(A) a law or treaty or a judgment, ruling, order or decree binding on it or any of its Related Bodies Corporate;

(B) its certificate of incorporation or bylaws; or

(C) in any material respect any other material document or material agreement that is binding on it or its assets or any of its Related Bodies Corporate or their assets;

except for any such violations in the case of clauses (A) and (C) that is not or would not reasonably be expected to have, individually or in the aggregate, a Nabi Material Adverse Change;

(vi) Except as fairly disclosed in the Nabi Disclosed Information, each Nabi Group Member is solvent and no resolutions have been passed nor has any other step been taken or legal proceedings commenced or, to the knowledge of Nabi, threatened against any Nabi Group Member for the winding up, dissolution or termination of that Nabi Group Member or for the appointment of a liquidator, receiver, administrator, or similar officer over any or all of any Nabi Group Member’s assets;

(vii) Nabi is not aware of any material breach of law by any Nabi Group Member of any laws of the United States of America or laws of any other country applicable to it or orders of Governmental Agencies having jurisdiction over it;

(viii) the Nabi Group has all material Regulatory Approvals necessary for it to conduct its activities as presently being conducted and is not in any material breach of any such Regulatory Approvals; and

(ix) as at the date of this Agreement, neither the SEC nor NASDAQ (as applicable) has notified Nabi in writing of a determination against any Nabi Group Member for any contravention of the requirements of the 1933 Act, the 1934 Act or the NASDAQ Marketplace Rules or any rules or regulations under the 1933 Act, the 1934 Act or the NASDAQ Marketplace Rules;
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(x) Nabi has available for future grants under its 2007 Omnibus Equity and Incentive Plan (2007 Stock Plan), 2,316,428 Nabi Shares;

(xi) Nabi has no outstanding shares of its preferred stock;

(xii) Nabi has no Nabi Shares outstanding under any stockholder rights plan of Nabi;

(xiii) as far as Nabi is aware each Nabi Material Contract is valid, binding and enforceable and:

(A) as far as Nabi is aware Nabi is not in material breach of, or liable to make material payment under any warranty or indemnity given in, any Nabi Material Contract;

(B) as far as Nabi is aware no other party is in material breach of, or liable to make payment under any warranty or indemnity given in, any Nabi Material Contract and no circumstance exists which is likely to give rise to a material breach by any party of, or a liability for payment by any party under any warranty or indemnity given in, any Nabi Material Contract; and

(C) except as fairly disclosed in the Nabi Disclosed Information, no party to any Nabi Material Contract has given any notice terminating or purporting to or advising of an intention to terminate that Nabi Material Contract and as far as Nabi is aware no circumstance exists that may entitle any person to do so;

(xiv) as far as Nabi is aware, the Nabi Group does not have any material liability or obligation of any nature (whether accrued, absolute, contingent or otherwise), except:

(A) as reflected, reserved for or disclosed in the most recent Nabi Financials lodged with the SEC;

(B) as incurred in the ordinary course of business consistent with past practice since December 31, 2011;

(C) as a result of the execution of this Agreement; or

(D) as has not had and would not reasonably be expected to have, individually or in the aggregate, a Nabi Material Adverse Change;

(xv) all right, title and interest of any Nabi Group Member in each of the Nabi Properties is held free and clear of any material Encumbrance and none of the Nabi Properties is subject to any lease, licence, option, material caveat, material covenant, material easement, overriding interest, material restriction, material condition, or other material right in favour of any third party;

(xvi) no Nabi Group Member is involved in any material dispute with any landlord, tenant, neighbour or other person or with any Governmental Agency in relation to the Nabi Properties and as far as Nabi is aware no circumstance exists that is likely to give rise to any dispute of this type;

(xvii) no Nabi Group Member is a claimant or defendant in, or otherwise a party to, any material litigation, arbitration or mediation proceedings, there are no proceedings of this type pending or, to the knowledge of Nabi, threatened against Nabi and as far as Nabi is aware no circumstance exists that is likely to give rise to any proceedings of this type;

(xviii) except as fairly disclosed in the Nabi Disclosed Information, as far as Nabi is aware, no Nabi Group Member is the subject of any investigation, inquiry, prosecution or enforcement proceedings by any Governmental Agency and, as far as Nabi is aware, there are no investigations, inquiries, prosecutions or proceedings of this type pending or threatened against Nabi and as far as Nabi is aware no circumstance exists that is likely to give rise to any investigation inquiry, prosecution or proceedings of this type;
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(xix) as far as Nabi is aware, no Nabi Group Member has any material liability by reason of any allegation that any products it has developed or supplied in the conduct of business failed to meet a specification or were otherwise defective or deficient or that Nabi was negligent in relation to the development or supply of those products;

(xx) except as fairly disclosed in documents filed or furnished with the SEC or the Nabi Disclosed Information, since 31 December 2011:

(A) there has been no material change in the financial condition, assets, liabilities, results of operations, profitability or prospects of the Nabi Group; and

(B) the Nabi group has carried on business in the ordinary and usual course consistent with its usual business practices and has not made any significant change to the nature or scale of any activity;

(xxi) Nabi has not entered into any transactions with a related party (as defined in section 228 of the Corporations Act) other than a Nabi Group Member that is a wholly owned subsidiary of Nabi;

(xxii) no circumstance exists that might render any insurance policy currently held by any Nabi Group Member void or unenforceable or otherwise limit, prejudice or reduce recovery under the insurance policy;

(xxiii) there is no claim outstanding under any policy of insurance held by or for the benefit of any Nabi Group Member and as far as Nabi is aware no circumstance exists that may give rise to a claim of this type;

(xxiv) no Nabi Group Member has a relevant interest (as defined in s 608 of the Corporations Act) in any securities of Biota;

(xxv) except as fairly disclosed in the Nabi Disclosed Information, no broker, investment banker, financial advisor or other person is entitled to any broker’s, finder’s, financial advisor’s or other similar fee or commission in connection with the Transactions based upon arrangements made by or on behalf of Nabi;

(c) on the date on which the Scheme Booklet (either in preliminary or definitive form) is filed with ASIC, the First Court Date and the Second Court Date:

(i) the Nabi Provided Scheme Booklet Information has been prepared and provided in good faith and on the understanding that Biota and each of its Officers have relied on that information for the purposes of preparing the Scheme Booklet and proposing the Scheme, and that the Independent Expert and any accountant engaged for the purpose of preparing any Investigating Accountant’s Report have relied on the information for the purposes of preparing the Independent Expert’s Report and any Investigating Accountant’s Report, respectively;

(ii) the Nabi Provided Scheme Booklet Information complies in all material respects with the requirements referred to in clause 6.2(d);

(iii) the Nabi Provided Scheme Booklet Information in the form and context in which it appears in the Scheme Booklet (as consented to by Nabi in accordance with clause 6.3(g)) does not contain, as at that date, any untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they were made, not misleading;

(iv) all information provided by or on behalf of Nabi to the Independent Expert or any accountant engaged to prepare any Investigating Accountant’s Report to enable the Independent Expert’s Report and any Investigating Accountant’s Report, respectively, to be prepared has been prepared
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and provided in good faith and on the understanding that the Independent Expert and any such accountant have relied on the information for the purposes of preparing the Independent Expert’s Report and any Investigating Accountant’s Report, respectively;

(d) on the date of this Agreement, the First Court Date, the date of the Scheme Meeting and the Second Court Date:

(i) following the making by Nabi of the Nabi Public Announcement, Nabi is not in material breach of its disclosure obligations under 1933 Act, the 1934 Act or the NASDAQ Marketplace Rules;

(ii) the Nabi Disclosed Information has been disclosed fairly and in good faith;

(iii) Nabi has filed or furnished all forms, reports and documents (together with any amendments required to be made with respect thereto) required to be filed or furnished by it prior to the date hereof with the SEC since January 1, 2009. All such required forms, reports and documents are referred to herein as the Nabi SEC Reports. As of their respective dates, or if amended, as of the date of the last such amendment, the Nabi SEC Reports (A) were prepared in all material respects in accordance with the requirements of the 1933 Act or the 1934 Act, as the case may be, and the rules and regulations of the SEC thereunder applicable to such Nabi SEC Reports and (B) did not at the time they were filed (or if amended as of the date of such amendment) contain any untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they were made, not misleading. None of Nabi’s Subsidiaries is required to file any form, reports or other documents with the SEC;

(iv) each of the consolidated financial statements (including, in each case, any related notes thereto) of Nabi contained in the Nabi SEC Reports (the Nabi Financials), including any Nabi SEC Reports filed after the date of this Agreement until the Implementation Date, (A) complies or will comply as to form in all material respects with the published rules and regulations of the SEC with respect thereto, (B) was or will be prepared in conformity with United States generally accepted accounting principles applied on a consistent basis throughout the periods involved (except as may be indicated in the notes thereto) and (C) fairly presented or will fairly present in all material respects the consolidated financial position of Nabi and its consolidated Subsidiaries as at the respective dates thereof and the consolidated results of their operations and their consolidated cash flows for the respective periods then ended, except that in the case of the unaudited interim financial statements were or will be subject to normal and recurring year-end adjustments and to any other adjustments described therein, including notes thereto);

(v) Nabi Disclosed Information sets forth the terms pursuant to which all amounts may become payable (whether currently or in the future) to current or former officers, directors or employees of Nabi as a result of or in connection with the Transactions;

(vi) Nabi is not a “shell company” as that term is defined in Rule 405 promulgated under the 1933 Act;

(vii) notwithstanding anything to the contrary herein:

(A) Nabi and each of its Subsidiaries have timely filed all material Tax Returns required to be filed by it, or requests for extensions to file such Tax Returns have been timely filed or granted and have not expired, and all such Tax Returns are complete and accurate in all material respects;

(B) Nabi and each of its Subsidiaries have timely paid all Taxes shown as due on the Tax Returns referred to in clause 10.1(d)(vii)(A);
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(C) Nabi and each of its Subsidiaries have withheld and timely paid to the applicable Tax authority or Governmental Agency all Taxes required to have been paid in connection with amounts paid or owing to any employee except with respect to matters contested in good faith and except such failures to withhold and timely pay as are not, individually or in the aggregate, reasonably likely to be a Nabi Material Adverse Change;

(D) neither Nabi nor any of its Subsidiaries have any material liability for any unpaid Taxes which has not been accrued for or reserved in the financial statements included in the most recent Nabi SEC Reports;

(E) no requests for waivers of the time to assess any Taxes against Nabi or any of its Subsidiaries have been granted or are pending;

(F) no audits or other proceedings by any Governmental Agency or Tax authority are presently pending or, to the knowledge of Nabi, threatened with regard to any Taxes or Tax Returns of Nabi or its Subsidiaries;

(G) Nabi has made available to Biota complete and accurate copies in all material respects of all material Tax Returns filed by or on behalf of Nabi or its Subsidiaries for all years for which the applicable statute of limitations has not expired, and any amendments thereto;
(H) there are no liens for Taxes upon the assets of Nabi or its Subsidiaries, other than liens for current Taxes not yet due and payable;

(I) neither Nabi nor any of its Subsidiaries is or has been a “United States Real Property Holding Corporation” within the meaning of section 897(c)(2) of the Code during the applicable period specified in section 897(c)(1)(A)(ii) of the Code;

(J) neither Nabi nor any of its Subsidiaries is required to include any adjustment in taxable income for any tax period (or portion thereof) pursuant to Section 481 or 263A of the Code or any comparable provision under state or foreign tax Laws as a result of transactions or events occurring prior to the Effective Date;

(K) neither Nabi nor any of its Subsidiaries is party to a contract or agreement relating to allocating or sharing of Taxes;

(L) neither Nabi nor any of its Subsidiaries has any material deferred or unearned income that will be reportable in a taxable period beginning after the Effective Date that is attributable to a transaction that occurred prior to the Effective Date, including but not limited to, any (x) instalment sale or open transaction disposition made on or prior to the Effective Date, or (y) prepaid amount received on or prior to the Effective Date;

(M) no material unresolved claim has ever been made by a Tax authority or Governmental Agency in a jurisdiction where Nabi or any of its Subsidiaries does not file Tax Returns that such entity is or may be subject to taxation by that jurisdiction. Except as fairly disclosed in Nabi Disclosed Information, Nabi does not have and has not had a permanent establishment in any foreign country, as defined in any applicable Tax treaty or convention between the United States and such foreign country;

(N) neither Nabi nor any of its Subsidiaries (i) has been a member of an “affiliated group” within the meaning of Code Section 1504(a) filing a consolidated federal income Tax Return (other than a group the common parent of which was Nabi) or (ii) has any liability for the Taxes of any person or entity (other than Nabi and its Subsidiaries) under U.S. Treasury Regulations Section 1.1502-6 (or any similar provision of state, local, or foreign law), as a transferee or successor, by contract, or otherwise;
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(O) neither Nabi nor any of its Subsidiaries has distributed stock of another person or entity, or has had its stock distributed by another person or entity, in a transaction that was purported or intended to be governed in whole or in part by Code Sections 355 or 361; and
(P) no Nabi Tax Returns contain any position which is or would give rise to substantial understatement penalties under Section 6662 of the Code (or any corresponding provision of state, local or foreign Tax law).

(viii) all material plans, contracts, policies or arrangements established or maintained by Nabi or any of its Subsidiaries to provide benefits or other compensation to current or former employees of Nabi and its Subsidiaries (the Employees) and current or former directors of Nabi, including “employee benefit plans” within the meaning of section 3(3) of the Employee Retirement Income Security Act of 1974, as amended (ERISA), and deferred compensation, severance, stock option, stock purchase, stock appreciation rights, Nabi stock based, incentive and bonus plans (the Nabi Benefit Plans) other than Nabi Benefit Plans maintained outside of the United States (such plans hereinafter referred to as Nabi Non-U.S. Benefit Plans) are listed on the Nabi Disclosed Information. True and complete copies of all Nabi Benefit Plans listed on the Nabi Disclosed Information have been made available to Biota;

(ix) all Nabi Benefit Plans, other than “multiemployer plans” within the meaning of section 3(37) of ERISA (each, a Multiemployer Plan) and Nabi Non-U.S. Benefit Plans (collectively, Nabi U.S. Benefit Plans) are in compliance with ERISA, the Code and other applicable laws, except such failures to comply as are not, individually or in the aggregate, reasonably likely to be a Nabi Material Adverse Change. Each Nabi U.S. Benefit Plan which is subject to ERISA (a Nabi ERISA Plan) that is an “employee pension benefit plan” within the meaning of section 3(2) of ERISA (a Nabi Pension Plan) intended to be qualified under section 401(a) of the Code, has received or is covered by a favourable determination, opinion or advisory letter from the U.S. Internal Revenue Service (the IRS), and no circumstances exist that are likely to result in the loss of the qualification of such Plan under section 401(a) of the Code, which could not be remedied in a manner that would not result in a Nabi Material Adverse Change. Neither Nabi nor any of its Subsidiaries has engaged in a transaction with respect to any ERISA Plan that could subject Nabi or any Subsidiary to a tax or penalty imposed by either section 4975 of the Code or section 502(i) of ERISA, except for such taxes or penalties as are not, individually or in the aggregate, reasonably likely to be a Nabi Material Adverse Change. Neither Nabi nor any of its Subsidiaries has incurred or reasonably expects to incur a tax or penalty imposed by section 4980F of the Code or section 502 of ERISA or any liability under section 4071 of ERISA, except for such taxes or penalties as are not, individually or in the aggregate, reasonably likely to be a Nabi Material Adverse Change;

(x) no liability under Subtitle C or D of Title IV of ERISA has been or is expected to be incurred by Nabi or any of its Subsidiaries with respect to any ongoing, frozen or terminated “single-employer plan”, within the meaning of section 4001(a)(15) of ERISA, currently or formerly maintained by any of them, or the single-employer plan of any entity which is considered one employer with Nabi under section 4001(b)(1) of ERISA or section 414(b) or (c) of the Code (a Nabi ERISA Affiliate);

(xi) all contributions required to be made on or prior to the date of this Agreement under each Nabi Benefit Plan have been timely made or accrued and, to the extent required by applicable law, all obligations in respect of each Nabi Benefit Plan have been properly accrued and reflected in the most recent consolidated balance sheet filed or incorporated by reference in Nabi SEC Reports prior to the date of this Agreement;
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(xii) there is no pending or, to the knowledge of Nabi threatened, litigation relating to Nabi Benefit Plans. Except as fairly disclosed in the Nabi Disclosed Information, neither Nabi nor any of its Subsidiaries has any obligations for retiree health and life benefits under any Nabi ERISA Plan or collective bargaining agreement, except for health continuation coverage as required by Section 4980B of the Code or Part 6 of Title I of ERISA;

(xiii) except as fairly disclosed in the Nabi Disclosed Information, neither Nabi nor any Nabi ERISA Affiliate maintains, contributes to, or has any liability or potential liability under (or with respect to) any Nabi Benefit Plan that is a (a) plan or arrangement which is subject to (i) the minimum funding requirements of Code Section 412, (ii) Part 3 of Title I of ERISA, or (iii) Title IV of ERISA, (b) “multiemployer plan” (as defined in Section 3(37) of ERISA), (c) multiple employer plan, including any multiple employer welfare arrangement (as defined in Section 3(40) of ERISA), (d) voluntary employees’ beneficiary association (within the meaning of Code Section 501(c)(9)) or (e) welfare benefit fund (within the meaning of Code Section 419), (f) nonqualified deferred compensation plan as described in Code Section 409A, or

(g) self-funded group health plan;

(xiv) no Nabi Group Member is involved in any material industrial dispute or other material dispute with any trade or industrial union or an association, group of employees or individual employee and, as far as Nabi is aware, no dispute of this type has been threatened;

(xv) except as fairly disclosed in the Nabi Disclosed Information, there is no agreement, plan, arrangement or other contract covering any current or former employee or other service provider of Nabi or any of its Subsidiaries that, considered individually or considered collectively with any other such agreements, plans, arrangements or other contracts, will, or could reasonably be expected to, as a result of the transactions and agreements contemplated hereby, give rise directly or indirectly to the payment of any amount that could reasonably be expected to be non-deductible by operation of Section 162(m) of the Code (or any corresponding provision of state or local law) or characterised as an “excess parachute payment” within the meaning of Section 280G of the Code (or any corresponding provision of state or local law). Except as set forth in the Nabi Disclosed Information, there is no agreement, plan, arrangement or other contract which provides for the gross-up of any taxes imposed on an individual as a result of Section 4999 of the Code.

(xvi) all Nabi Non-U.S. Benefit Plans comply in all material respects with applicable laws except for such failures or omissions as are not, individually or in the aggregate, reasonably likely to be a Nabi Material Adverse Change. All Nabi Non-U.S. Benefit Plans are listed in the Nabi Disclosed Information. Nabi and its Subsidiaries have no material unfunded liabilities with respect to any such Nabi Non-U.S. Benefit Plan;

(xvii) each nonqualified deferred compensation plan subject to Section 409A of the Code to which Nabi is a party complies with the requirements of paragraphs (2), (3) and (4) of Section 409A(a) of the Code by its terms and has been operated in accordance with such requirements. After December 31, 2004, all options granted by Nabi after December 31, 2004 have been granted with an exercise price at least equal to the fair market value of Nabi’s common stock (as determined pursuant to the applicable provisions of Section 409A and 422 of the Code and the regulations promulgated thereunder) on the date such options were granted or re-priced, and Nabi has incurred or would not reasonably be expected to incur any liability or obligation to withhold taxes under Section 409A of the Code upon the vesting of any options. In addition, except as disclosed on Nabi Disclosed Information, there is no agreement, plan, arrangement or other contract which provides for the gross-up of any taxes imposed on an individual as a result of Section 409A(a)(1)(B)(i)(ii) of the Code; and
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(xviii) assuming that the representations of Biota set forth in clause 10.2(e)(vii) are true and correct, the Nabi Board has taken all necessary actions such that the restrictions on business combinations set forth in Section 203 of the DGCL and any other similar applicable “anti-takeover” law and the antitakeover provisions in Nabi’s certificate of incorporation will not be applicable to this Agreement, the Merger, the Nabi Shares or the Transactions.

10.2  Biota representations and warranties

Biota represents and warrants to Nabi that, except as consented to in writing by Nabi:

(a) as at the date of this Agreement:

(i) the total securities of Biota on issue that are shares in Biota or are convertible into shares in Biota are as follows:

(ii) 181,853,957 Biota Shares; and

(iii) 4,863,034 Biota Share Rights (comprising 4,336,675 Unvested Biota Share Rights and 496,359 Vested Biota Share Rights),

and no Biota Group Member has issued (or is actually or contingently required to issue) any other securities or instruments that are still outstanding (or may become outstanding) and that may convert into Biota securities, other than as otherwise fairly disclosed in writing by Biota to Nabi prior to the date of this Agreement;

(iv) No Biota Group Member has entered into a buy-back agreement nor has the Biota Board approved any terms of a buy-back agreement under which Biota has any obligation to buy back any Biota Shares which has not been completed.

(b) on the date of this Agreement and on the Second Court Date:

(i) Biota and each other Biota Group Member is a corporation validly existing and in good standing under the laws of its place of incorporation and is duly qualified to do business and is in good standing in each jurisdiction in which the failure to be so qualified would be a Biota Material Adverse Change;

(ii) Biota has the power to enter into and perform its obligations under this Agreement and to carry out the Transactions;

(iii) Biota has taken all necessary corporate action to authorise the entry into this Agreement and has taken or will take all necessary corporate action to authorise the performance of this Agreement;

(iv) this Agreement has been duly and validly executed and delivered by Biota and is Biota’s valid and binding obligation enforceable in accordance with its terms, subject to: (i) the effects of bankruptcy, insolvency, fraudulent conveyance, reorganisation, moratorium or other similar laws affecting creditors’ rights generally; and (ii) general equitable principles (whether considered in a proceeding in equity or at law);

(v) the execution and performance by Biota of this Agreement and each transaction contemplated by this Agreement did not and will not violate:

(A) a law or treaty or a judgment, ruling, order or decree binding on it or any of its Related Bodies Corporate;

(B) its constitution; or

(C) in any material respect any other material document or agreement that is binding on it or its assets, or any of its Related Bodies Corporate or their assets,
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except for any such violations in the case of clauses (A) and (C) that is not or would not reasonably be expected to be expected to have, individually or in the aggregate, a Biota Material Adverse Change.

(vi) each Biota Group Member is solvent and no resolutions have been passed nor has any other step been taken or legal proceedings commenced or, to the knowledge of Biota, threatened against any Biota Group Member for the winding up, dissolution or termination of that Biota Group Member or for the appointment of a liquidator, receiver, administrator, or similar officer over any or all of any Biota Group Member’s assets;

(vii) Biota is not aware of any material breach of law by any Biota Group Member of any Australian or foreign laws applicable to it or orders of Governmental Agencies having jurisdiction over it;

(viii) the Biota Group has all material Regulatory Approvals necessary for it to conduct its activities as presently being conducted and is not aware of any material breach of any such Regulatory Approval;

(ix) neither ASIC nor ASX (as applicable) has made a determination against any Biota Group Member for any contravention of the requirements of the Corporations Act or the ASX Listing Rules or any rules, regulations or regulatory guides under the Corporations Act or the ASX Listing Rules;

(x) so far as Biota is aware, there has not been any event, change, effect or development that would require Biota to restate Biota’s financial statements as disclosed to ASX;

(xi) no Biota Group Member is involved in any material industrial dispute or other material dispute with any trade or industrial union or an association, group of employees or individual employee and, as far as Biota is aware, no dispute of this type has been threatened;

(xii) as far as Biota is aware each Biota Material Contract is valid, binding and enforceable and:

(A) as far as Biota is aware no Biota Group Member is in material breach of, or liable to make material payment under any warranty or indemnity given in, any Biota Material Contract;

(B) as far as Biota is aware no other party is in material breach of, or liable to make payment under any warranty or indemnity given in, any Biota Material Contract and no circumstance exists which is likely to give rise to a material breach by any party of, or a liability for payment by any party under any warranty or indemnity given in, any Biota Material Contract; and

(C) no party to any Biota Material Contract has given any notice terminating or purporting to or advising of an intention to terminate that Biota Material Contract and as far as Biota is aware no circumstance exists that may entitle any person to do so;

(xiii) as far as Biota is aware, the Biota Group does not have any material liability or obligation of any nature (whether accrued, absolute, contingent or otherwise), except:

(A) as reflected, reserved for or disclosed in the most recent Biota Financials lodged with the ASX;

(B) as incurred in the ordinary course of business consistent with past practice since December 31, 2011;

(C) as a result of the execution of this Agreement; or

(D) as has not had and would not reasonably be expected to have, individually or in the aggregate, a Biota Material Adverse Change;
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(xiv) all right, title and interest of any Biota Group Member in each of the Biota Properties is held free and clear of any material Encumbrance and none of the Biota Properties is subject to any lease, licence, option, material caveat, material covenant, material easement, overriding interest, material restriction, material condition, or other material right in favour of any third party;

(xv) no Biota Group Member is involved in any material dispute with any landlord, tenant, neighbour or other person or with any Governmental Agency in relation to the Biota Properties and as far as Biota is aware no circumstance exists that is likely to give rise to any dispute of this type;

(xvi) no Biota Group Member is a claimant or defendant in, or otherwise a party to, any material litigation, arbitration or mediation proceedings, there are no proceedings of this type pending or to the knowledge of Biota threatened against Biota and as far as Biota is aware no circumstance exists that is likely to give rise to any proceedings of this type;

(xvii) as far as Biota is aware, no Biota Group Member is the subject of any investigation, inquiry, prosecution or enforcement proceedings by any Governmental Agency and, as far as Biota is aware, there are no investigations, inquiries, prosecutions or proceedings of this type pending or threatened against Biota and as far as Biota is aware no circumstance exists that is likely to give rise to any investigation inquiry, prosecution or proceedings of this type;

(xviii) as far as Biota is aware, no Biota Group Member has any liability by reason of any allegation that any products it has developed or supplied in the conduct of business failed to meet a specification or were otherwise defective or deficient or that Biota was negligent in relation to the development or supply of those products;

(xix) except as fairly disclosed in documents lodged with the ASX, since 31 December 2011:

(A) there has been no material change in the financial condition, assets, liabilities, results of operations, profitability or prospects of the Biota Group; and

(B) the Biota Group has carried on business in the ordinary and usual course consistent with its usual business practices and has not made any significant change to the nature or scale of any activity;

(xx) Biota has not entered into any transactions with a related party (as defined in section 228 of the Corporations Act) other than a Biota Group Member that is a wholly owned subsidiary of Biota;

(xxi) no circumstance exists that might render any insurance policy currently held by any Biota Group Member void or unenforceable or otherwise limit, prejudice or reduce recovery under the insurance policy;

(xxii) there is no claim outstanding under any policy of insurance held by or for the benefit of any Biota Group Member and as far as Biota is aware no circumstance exists that may give rise to a claim of this type;

(xxiii) no Biota Group Member has a relevant interest (as defined in s 608 of the Corporations Act) in any securities of Nabi; and

(xxiv) no broker, investment banker, financial advisor or other person is entitled to any broker’s, finder’s, financial advisor’s or other similar fee or commission in connection with the Transactions based upon arrangements made by or on behalf of Biota;

(c) on the Record Date there will be no outstanding Biota Share Rights;
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(d) on the Proxy Statement Filing Date, the Proxy Statement Mailing Date and the date of the Nabi Merger Approval Meeting:

(i) the Biota Provided Proxy Statement Information has been provided in good faith and on the understanding that Nabi and each of its Officers have relied on that information for the purposes of preparing the Nabi Proxy Statement and proposing the Nabi Merger Proposals;

(ii) the Biota Provided Proxy Statement Information complies in all material respects with the requirements referred to in clause 6.4(d);

(iii) the Biota Provided Proxy Statement Information in the form and context in which it appears in the Nabi Proxy Statement (as consented to by Biota in accordance with clause 6.4(g)) does not contain, as at that date, any untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they were made, not misleading; and

(iv) all information provided by or on behalf of Biota to Nabi’s financial advisors engaged to provide a fairness opinion to the Nabi Board, which fairness opinion and a description thereof is included in the Nabi Proxy Statement, has been prepared and provided in good faith and on the understanding that such financial advisors have relied on the information for the purposes of preparing the fairness opinion and a description thereof included in the Nabi Proxy Statement;

(e) on the date of this Agreement, the First Court Date, the date of the Scheme Meeting and the Second Court Date:

(i) following the making by Biota of the Biota Public Announcement, Biota is not in breach of its continuous disclosure obligations under ASX Listing Rule 3.1 and is not withholding any information from Nabi that is being withheld from public disclosure in reliance on ASX Listing Rule 3.1A;

(ii) the Biota Disclosed Information has been disclosed fairly and in good faith;

(iii) each of the consolidated financial statements (including, in each case, any related notes thereto) which Biota has lodged with ASIC and announced to ASX, (the Biota Financials), including any financial statements lodged with ASIC after the date of this Agreement until the Implementation Date, (A) complies with the Corporations Act, the Accounting Standards and all other applicable laws and regulations and

(B) gives a true and fair view of the financial position of Biota and its Subsidiaries at the respective dates thereof and the income, expenses and operational results of Biota and its Subsidiaries for the periods indicated;

(iv) complete and accurate details of the following have been disclosed to Nabi in the Biota Disclosed Information or, in the case of any material changes to those details after the date of this Agreement and before the Second Court Date, by notice to Nabi no later than five Business Days before the Second Court Date:

(A) the material terms of employment of or offered to each key employee of the Biota Group including all remuneration and other benefits payable during or upon termination of that employment or engagement; and

(B) any material arrangement under which any key employee or former key employee of the Biota Group has received in the 12 months before the date of this agreement or may be entitled to receive any bonus or other payment or benefit (whether contractual or discretionary) that is calculated by reference to the performance of the Biota Group, the performance of the key employee or former key employee and any combination of these,
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and no Biota Group Member has made any material commitment, offer or proposal that if implemented of accepted would result in any of those details being inaccurate in any material respect.

(v) Each Biota Group Member has:

(A) paid all amounts due to each employee and former employee other than in respect of remuneration accrued for the current salary payment period and current expense claims;

(B) otherwise complied in all material respects with all of its obligations in relation to the employment of its employees including all obligations arising under any Transitional Instrument, Modern Award or Enterprise Agreement and all obligations in relation to occupational health and safety and workers’ compensation; and

(C) made appropriate provision in its accounting records as at the Last Balance Date for all annual leave and long service leave entitlements then due to all employees.

(vi) Biota is not a “shell company” as that term is defined in Rule 405 promulgated under the 1933 Act;

(vii) Neither Biota nor any Biota Group Member (a) beneficially owns, directly or indirectly, any Nabi Shares or other securities convertible into, exchangeable into or exercisable for Nabi Shares, or (b) is a party to any voting trusts or other agreements or understandings with respect to the voting of the capital stock or other equity interests of Nabi or any of its Subsidiaries. Neither Biota nor any of its “Affiliates” or “Associates” is, and at no time during the last three (3) years has been, an “Interested Stockholder” of Nabi, in each case as defined in Section 203 of Delaware Law.

(viii) notwithstanding anything to the contrary herein:

(A) Biota and each of its Subsidiaries have timely filed all material Tax Returns required to be filed by it, or requests for extensions to file such Tax Returns have been timely filed or granted and have not expired, and all such Tax Returns are complete and accurate in all material respects;

(B) Biota and each of its Subsidiaries have timely paid all Taxes shown as due on the Tax Returns referred to in clause 10.1(d)(vii)(A) except with respect to matters contested in good faith;

(C) Biota and each of its Subsidiaries have withheld and timely paid to the applicable Tax authority or Governmental Agency all Taxes required to have been paid in connection with amounts paid or owing to any employee except with respect to matters contested in good faith and except such failures to withhold and timely pay as are not, individually or in the aggregate, reasonably likely to be a Biota Material Adverse Change;

(D) neither Biota nor any of its Subsidiaries have any material liability for any unpaid Taxes as of the date of the most recent Biota Financials which has not been accrued for or reserved in the financial statements included in such Biota Financials;

(E) no requests for waivers of the time to assess any Taxes against Biota or any of its Subsidiaries have been granted or are pending;

(F) no audits or other proceedings by any Governmental Agency or Tax authority are presently pending or, to the knowledge of Biota, threatened with regard to any Taxes or Tax Returns of Biota or its Subsidiaries;

(G) Biota has made available to Nabi complete and accurate copies in all material respects of all material Tax Returns filed by or on behalf of Biota or its Subsidiaries for all years for which the applicable statute of limitations has not expired, and any amendments thereto;
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(H) Biota has accurately maintained a franking account in accordance with the Tax Act at all relevant times and:

(1) complete and accurate details of the balance of Biota’s franking account and any existing or pending franking debits have been provided to Nabi;

(2) Biota franked all dividends in accordance with the benchmark franking rule; and

(3) Biota will not have a franking deficit at the date of this Agreement;

(I) Biota and each of its Subsidiaries has not:

(1) paid or credited an amount, transferred any property, made any distribution or loan or forgiven any debt which may be deemed to give rise to a dividend under the Tax Act; or

(2) streamed any distribution or non-share dividends for the purposes of Division 204 of the Tax Act;

(J) there are no liens for Taxes upon the assets of Biota or its Subsidiaries, other than liens for current Taxes not yet due and payable;

(K) neither Biota nor any of its Subsidiaries is party to a contract or agreement with any person other than a Biota Group Member relating to allocating or sharing of Taxes;

(L) neither Biota nor any of its Subsidiaries has any material deferred or unearned income that will be reportable in a taxable period beginning after the Effective Date that is attributable to a transaction that occurred prior to the Effective Date, including but not limited to, any: (x) instalment sale or open transaction disposition made on or prior to the Effective Date; or (y) prepaid amount received on or prior to the Effective Date;

(M) no claim has ever been made by a Tax authority or Governmental Agency in a jurisdiction where Biota or any of its Subsidiaries does not file Tax Returns that such entity is or may be subject to taxation by that jurisdiction;

(N) neither Biota nor any of its Subsidiaries has any liability for the Taxes of any person or entity (other than Biota and its Subsidiaries) as a transferee or successor, by contract, or otherwise;

(O) Biota and each of its Subsidiaries has not paid or credited remuneration or an allowance, gratuity or compensation on retirement to an associated person in excess of a reasonable amount allowable as a deduction in computing the taxable income of Biota or the relevant subsidiary as a result of which deductions claimed or claimable by Biota or the relevant subsidiary may be denied;

(P) no amount has been waived, released, extinguished, forgiven or otherwise abandoned by any person in respect of debts owed by Biota or its Subsidiaries to any other person which would give rise to a net forgiven amount;

(Q) Biota and its Subsidiaries has not sought capital gains tax roll-over relief under the Tax Act with respect to any asset which it has acquired and owns at the date of this Agreement;

(R) to the best of Biota’s knowledge and awareness, Biota and its Subsidiaries have not participated in any transaction that could be affected by the exercise of discretionary powers of any Governmental Agency or Tax authority including transactions relating to trading stock, plant and equipment, securities or assets subject to the capital gains tax provisions of the Tax Act and schemes to which any general anti-avoidance provisions might apply;
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(S) other than the Transactions, no fact, matter or circumstances exist which has prevented or might prevent Biota or any of its Subsidiaries from obtaining any future income tax benefit provided for in the most recent Biota Financials. In the absence of the Transactions, all tax losses and capital losses recorded in any tax working papers made available to Nabi would be available to Biota and its Subsidiaries to use to reduce assessable income or capital gains at the date of this Agreement if the current tax year for Biota or the relevant subsidiary had sufficient income or capital gains for that tax year;

(T) Biota and each of its Subsidiaries that is required to be registered for GST is so registered. In the event that Biota or any of its Subsidiaries is or has been a member of a GST group, the relevant entity is or was eligible to be a member of that GST group for the relevant periods, and no entity has or will have any liability or be required to pay any amount in respect of any GST group of which it was a member prior to the date of this Agreement;

(ix) no employee of the Biota Group accrues benefits which are, or will be, determined by reference to a formula based on the employee’s length of service and/or superannuation salary under any Fund and no promise, assurance or representation has been made to any employee of Biota that their accumulation benefits under any Fund will at any point in the future equate (approximately or exactly) to or not be less than any particular amount however calculated; and

(x) each Biota Group Member:

(A) has made due all contributions to each Fund that the Biota Group Member is obliged to make or has voluntarily committed to make;

(B) has not increased the amount of the contributions to any Fund that the Biota Group Member is obliged to make or has voluntarily committed to make; and

(C) has made all superannuation contributions required to avoid any liability for a superannuation guarantee charge under the Superannuation Guarantee Charge Act 1992 (Cth).

10.3  Reliance by parties

Each party (Representor) acknowledges that:

(a) in entering into this Agreement the other party has relied on the representations and warranties provided by the Representor under this clause 10;

(b) any breach of the representations and warranties provided by the Representor under this clause 10 after the Scheme becomes Effective cannot result in a termination of this Agreement;

(c) it has not entered into this Agreement in reliance on any warranty or representation made by or on behalf of the other party except those warranties and representations set out in this Agreement. This acknowledgment does not prejudice the rights any party may have in relation to the Biota Provided Scheme Booklet Information, the Biota Provided Proxy Statement Information, the Biota Disclosed Information, the Nabi Provided Scheme Booklet Information, the Nabi Provided Proxy Statement Information, the Nabi Disclosed Information or any information filed by the other party with ASX or ASIC; and

(d) neither Biota nor Nabi, nor their Representatives, nor any other person acting on behalf of or associated with them, has made any representation, given any advice or given any warranty or undertaking, promise or forecast of any kind in relation to the business of either the Biota Group or the Nabi Group, including in relation to future matters, including future or forecast costs, prices, revenues or profits.
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10.4  Notifications

Each party will promptly advise the other party in writing if it becomes aware of any fact, matter or circumstance that constitutes or may constitute a breach of any of the representations or warranties given by it under this clause 10.

10.5  Status of representations and warranties

Each representation and warranty in this clause 10:

(a) is severable;

(b) will survive the termination of this Agreement; and

(c) is given with the intent that liability under it will not be confined to breaches that are discovered prior to the date of termination of this Agreement.

10.6  Disclosures

Each of the warranties provided by each party is subject to matters fairly and accurately disclosed in the Biota Disclosed Information or the Nabi Disclosed Information (as the case may be).

11. Exclusivity

11.1	Termination of existing discussions

(a) Each party represents and warrants that, as at the time of execution of this Agreement, it is not in any negotiations or discussions, and has ceased any existing negotiations or discussions, in respect of any Competing Proposal with any person (other than, for the avoidance of doubt, the discussions with the other party and its Representatives in respect of the Transactions).

(b) Each party agrees that if it has provided any confidential information on or after the date of this Agreement to a Third Party pursuant to a confidentiality agreement and in connection with such Third Party’s consideration of a possible Competing Proposal, it has requested or will promptly request in writing the immediate return or destruction by the Third Party of such confidential information.

11.2	No shop restriction

During the Exclusivity Period:

(a) Biota and its Subsidiaries must not, and must use best endeavours to ensure that each of their Representatives do not, except with the prior written consent of Nabi, directly or indirectly solicit, invite, encourage or initiate any Competing Proposal or any enquiries, negotiations or discussions with any Third Party in relation to, or that may reasonably be expected to lead to, a Competing Proposal, or communicate any intention to do any of those things; and

(b) Nabi and its Subsidiaries must not, and must use best endeavours to ensure that each of their Representatives do not, except with the prior written consent of Biota, directly or indirectly solicit, invite, encourage or initiate any Competing Proposal or any enquiries, negotiations or discussions with any Third Party in relation to, or that may reasonably be expected to lead to, a Competing Proposal, or communicate any intention to do any of those things.
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11.3	No talk restriction

Subject to clause 11.6, during the Exclusivity Period:

(a) Biota and its Subsidiaries must not, and must use best endeavours to ensure that each of their Representatives do not, except with the prior written consent of Nabi, enter into, continue or participate in negotiations or discussions with, or enter into any agreement, arrangement or understanding with, any Third Party in relation to, or that may reasonably be expected to lead to, a Competing Proposal, even if:

(i) the Competing Proposal was not directly or indirectly solicited, invited, encouraged or initiated by Biota, its Subsidiaries or any of its or their Representatives; or

(ii) the Competing Proposal has been publicly announced; and

(b) Nabi and its Subsidiaries must not, and must use best endeavours to ensure that each of their Representatives do not, except with the prior written consent of Biota, enter into, continue or participate in negotiations or discussions with, or enter into any agreement, arrangement or understanding with, any Third Party in relation to, or that may reasonably be expected to lead to, a Competing Proposal, even if:

(i) the Competing Proposal was not directly or indirectly solicited, invited, encouraged or initiated by Nabi, it Subsidiaries or any of their Representatives; or

(ii) the Competing Proposal has been publicly announced.

11.4	No due diligence

Without limiting the general nature of clause 11.3, but subject to clause 11.6, during the Exclusivity Period:

(a) Biota and its Subsidiaries must not, and must use best endeavours to ensure that each of their Representatives do not except with the prior written consent of Nabi, make available to any Third Party or permit any Third Party to receive any non-public information relating to any Biota Group Member in connection with such Third Party formulating, developing or finalising, or assisting in the formulation, development or finalisation of, a Competing Proposal; and

(b) Nabi and its Subsidiaries must not, and must use best endeavours to ensure that each of their Representatives do not, except with the prior written consent of Biota, make available to any Third Party or permit any Third Party to receive any non-public information relating to any Nabi Group Member in connection with such Third Party formulating, developing or finalising, or assisting in the formulation, development or finalisation of, a Competing Proposal.

11.5	Notification of approach

Subject to clause 11.6, during the Exclusivity Period, each party must promptly (but in any event within two Business Days) notify the other party if:

(a) it is approached by any Third Party to take any action of a kind that would breach its obligations under clause 11.2, 11.3 or 11.4 (or that would breach its obligations under clause 11.2, 11.3 or 11.4 if it were not for clause 11.6; provided that the party providing notice must:

(i) provide the other party with information in all material respects of oral and written communication with the Third Party, and a description of the material terms and conditions of any Competing Proposal; and

(ii) promptly (but in any event within two (2) Business Days) provide all information as is reasonably necessary to keep the other party informed in all material respects of all oral or written communications with the Third Party regarding, and the status and material details of, any Competing Proposal as set forth in clause 11.6.
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11.6	Exceptions

(a) The obligations in clause 11.3(a), clause 11.4(a) and clause 11.5(a) do not apply to the extent that they restrict Biota, the Biota Board or any of its Representatives from taking any action in respect of a bona fide written Competing Proposal for Biota which was not encouraged, solicited, invited, facilitated or initiated by Biota in contravention of clause 11.2, or to the extent that they require Biota to provide the notification referred to in clause

11.5, provided that:

(i) the Biota Board, acting in good faith, after consulting with its outside legal counsel and financial advisers, and in order to satisfy what the Biota Board considers to be its fiduciary or statutory duties, determines that the Competing Proposal is, or may reasonably be expected to lead to, a Superior Proposal; or

(ii) the Biota Board, acting in good faith, after consulting with its outside legal counsel and financial advisers, determines that not undertaking that act would, or would be likely to, involve a breach of the fiduciary or statutory duties owed by any Biota Director,

and a prior written notice is sent promptly (and in any event within two Business Days prior to taking any action) from Biota to Nabi of its intention to take such proposed actions and the reasons therefor, that it is relying on the carve out in this clause 11.6(a) and a summary of material terms and conditions of such Competing Proposal. Biota must ask the person who has made the applicable Competing Proposal (the Competing Party) for their consent to their name and other identifying details which may identify the Competing Party (Identifying Details) being provided by Biota to Nabi on a confidential basis. If consent is refused, Biota may only withhold the Identifying Details from Nabi if the Biota Board, acting in good faith and after having taken advice from its legal advisers, determines that failing to do so would be likely to involve a breach of the fiduciary or statutory duties owed by any Biota director. If information is withheld pursuant to this clause 11.6(a), Biota must immediately notify Nabi. Any information provided pursuant to this clause 11.6(a) will be provided subject to the terms of the Confidentiality Agreement.

(b) The obligations in clause 11.3(b), clause 11.4(b) and clause 11.5 do not apply to the extent that they restrict Nabi, the Nabi Board or any of its Representatives from taking any action in respect of a bona fide Competing Proposal for Nabi which was not encouraged, solicited, invited, facilitated or initiated by Nabi in contravention of clause 11.2, or to the extent that they require Nabi to provide the notification referred to in clause

11.5, provided that:

(i) the Nabi Board, acting in good faith, after consulting with its outside legal counsel and financial advisers, and in order to satisfy what the Nabi Board considers to be its fiduciary or statutory duties, determines that, the Competing Proposal is, or may reasonably be expected to lead to, a Superior Proposal; or

(ii) the Nabi Board, acting in good faith, after consulting with its outside legal counsel and financial advisers, determines that not undertaking that act would, or would be likely to, involve a breach of the fiduciary or statutory duties owed by any Nabi Director,

and a prior written notice is sent promptly (and in any event within two Business Days prior to taking any action) from Nabi to Biota of its intention to take such proposed actions and the reasons therefor, that it is relying on the carve out in this clause 11.6(a) and a summary of material terms and conditions of such Competing Proposal. Nabi must ask the Competing Party for their consent to their name and the Identifying Details being provided by Nabi to Biota on a confidential basis. If consent is refused, Nabi may only withhold the Identifying Details from Biota if the Nabi Board, acting in good faith and after having taken advice from its legal advisers, determines that failing to do so would be likely to involve a breach of the fiduciary or statutory duties owed by any Nabi director. If information is withheld pursuant to this clause 11.6(a), Nabi must immediately notify Biota. Any information provided pursuant to this clause 11.6(a) will be provided subject to the terms of the Confidentiality Agreement.
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(c) If clauses 11.6(a) or 11.6(b) override the restrictions in clauses 11.4(a) or 11.4(b) (as applicable), the relevant party must not provide any confidential information to a Third Party, before the Third Party has entered into a written agreement in favour of the relevant party regarding the use and disclosure of the confidential information by the Third Party and that restricts the Third Party’s ability to solicit the employees of that party and its Related Bodies Corporate (Third Party Confidentiality Agreement).

(d) During the period of two clear Business Days referred to in clause 11.6(a) (in the event of a Competing Proposal for Biota) or clause 11.6(b) (in the event of a Competing Proposal for Nabi), the party that has not received the Competing Proposal will have the right to offer to amend the terms of the Scheme (a Counterproposal) so that the terms of the Scheme (as amended) would provide an equivalent or superior outcome for the shareholders than the applicable Competing Proposal.

(e) The party that has received the Competing Proposal must procure its Board to consider any such Counterproposal and, if the Board determines, acting in good faith and after having taken advice from its legal and financial advisers:

(i) the Counterproposal is capable of being completed, taking into account all aspects of the Counterproposal, including its conditions; and

(ii) would, if completed substantially in accordance with its terms, be more favourable to the Biota Shareholders than the Competing Proposal viewed in aggregate, taking into account a qualitative assessment of the identity, reputation and financial standing of the party making the Competing Proposal,

then Biota and Nabi must use their best endeavours to agree the amendments to the Transaction Documents that are reasonably necessary to reflect the Counterproposal (including any amendments to the Scheme Consideration that are reasonably necessary to reflect the Counterproposal), and to enter into one or more appropriate amended agreements to give effect to those amendments and to implement the Counterproposal, in each case as soon as reasonably practicable, and the party that received the Counterproposal must use its best endeavours to procure that its Board continues to recommend the Counterproposal to its shareholders and not the applicable Competing Proposal.

(f) Any material modification to any Competing Proposal (which will include any material modification relating to the price or value of any Competing Proposal) will be taken to make that proposal a new Competing Proposal in respect of which the parties must comply with their obligations under this clause 11.6.

11.7	Normal provision of information

Nothing in this clause 11 prevents a party from:

(a) providing information to its Representatives;

(b) providing information to any Governmental Agency;

(c) providing information to its auditors, Advisers, customers, joint venturers and suppliers acting in that capacity in the ordinary course of business;

(d) providing information required to be provided by law or any Governmental Agency; or

(e) making presentations to brokers, portfolio investors, analysts and other third parties in the ordinary course of business.
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12. Break Fees

12.1  Payment of costs

(a) Biota and Nabi believe that the Transactions will provide benefits to Biota, Nabi and their respective shareholders, and acknowledge that if they enter into this Agreement and the Merger is subsequently not implemented, both parties will incur significant costs.

(b) In the circumstances referred to in clause 12.1(a):

(i) both parties requested that provision be made for the payments referred to in clauses 12.2 and 12.3, without which neither party would have entered into this Agreement; and

(ii) the Biota Board and the Nabi Board believe that it is appropriate for both parties to agree to the payments referred to in clauses 12.2 and 12.3 in order to secure each other’s participation.

(c) Biota and Nabi acknowledge that the Biota Break Fee and the Nabi Break Fee represent a reasonable amount to compensate the other for the following:

(i) all advisory costs (including costs of Advisers other than success fees);

(ii) costs of management and directors’ time;

(iii) all out of pocket expenses; and

(iv) all commitment fees and other financing costs (whether associated with debt or equity finance);

(d) The parties agree that clauses 12.2 and 12.3 do not limit the rights of Biota or Nabi in respect of any other claims that they may have against each other, whether under this Agreement or otherwise.

12.2  Biota Break Fee

(a) Subject to clauses 12.2(b), 12.2(c) and 12.4(a), Biota must pay Nabi the Biota Break Fee in accordance with clause 12.5(a), without withholding or set off, if:

(i) the Biota Board fails to state that they consider the Scheme to be in the best interests of Biota Shareholders or fails to recommend that Biota Shareholders approve the Scheme, or publicly changes (including by attaching qualifications to) or withdraws that statement or recommendation, other than where the Independent Expert has concluded in the Independent Expert’s Report that the Scheme is not in the best interests of Biota Shareholders (including any update to its report);

(ii) a Competing Proposal for Biota is announced or made and is publicly recommended, promoted or otherwise endorsed by the Biota Board or by a majority of the Biota Directors;

(iii) a Competing Proposal for Biota is announced or made prior to the End Date and is completed at any time prior to the first anniversary of the date of this Agreement and, as a result, a Third Party acquires control of Biota or the Biota Group within the meaning of section 50AA of the Corporations Act (or acquires an equivalent shareholding or economic interest in Biota pursuant to the implementation of a dual-listed company structure or reverse takeover);

(iv) Nabi terminates this Agreement in accordance with clause 13.1(b); or

(v) a Biota Material Adverse Change or a Biota Regulated Event occurs between the date of this Agreement and 8am on the Second Court Date and Nabi terminates this Agreement in accordance with its terms prior to the Implementation Date.

(b) Despite any other term of this Agreement, the Biota Break Fee is only payable once.
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(c) Despite any other term of this Agreement, the Biota Break Fee will not be payable to Nabi if:

(i) the Scheme becomes Effective notwithstanding the occurrence of any event in clause 12.2(a); or

(ii) Biota is entitled to terminate this Agreement under clause 13.1(b), or if a Nabi Material Adverse Change Event or a Nabi Regulated Event occurs.

(d) For the avoidance of doubt, the Biota Break Fee will not be payable merely by reason that the Scheme is not approved by Biota Shareholders at the Scheme Meeting.

12.3  Nabi Break Fee

(a) Subject to clauses 12.3(b), 12.3(c) and 12.4(b), Nabi must pay Biota the Nabi Break Fee in accordance with clause 12.5(b), without withholding or set-off, if:

(i) the Nabi Board fails to state that they consider the Merger to be in the best interests of Nabi Stockholders or fails to recommend the approval of the Nabi Merger Proposals, or publicly changes (including by attaching qualifications to) or withdraws that statement or recommendation;
(ii) a Competing Proposal for Nabi is announced or made and is publicly recommended, promoted or otherwise endorsed by the Nabi Board or by a majority of the Nabi Directors;

(iii) a Competing Proposal for Nabi is announced or made prior to the End Date and is completed at any time prior to the first anniversary of the date of this Agreement and, as a result, a Third Party acquires control of Nabi or the Nabi Group within the meaning of section 405 of the 1933 Act;

(iv) Biota terminates this Agreement in accordance with clause 13.1(b);

(v) a Nabi Material Adverse Change or a Nabi Regulated Event occurs between the date of this Agreement and 8am on the Second Court Date and Biota terminates this Agreement in accordance with its terms prior to the Implementation Date; or

(vi) the Scheme is not completed on or before the date which is eight Business Days after the End Date due to Nabi failing to comply with its obligations under clause 6.2(o).

(b) Despite any other term of this Agreement, the Nabi Break Fee is only payable once.

(c) Despite any other term of this Agreement, the Nabi Break Fee will not be payable to Biota if:

(i) the Scheme becomes Effective notwithstanding the occurrence of any event in clause 12.3(a); or

(ii) Nabi is entitled to terminate this Agreement under clause 13.1(b), or if a Biota Material Adverse Change or Biota Regulated Event occurs.

(d) For the avoidance of doubt, the Nabi Break Fee will not be payable merely by reason that the Nabi Merger Proposals are not approved by Nabi Stockholders at the Nabi Merger Approval Meeting.

12.4  Compliance with law

(a) If a court or the Takeovers Panel determines that any part of the Biota Break Fee:

(i) constitutes or would, if performed, constitute:

(A) a breach of the fiduciary or statutory duties of the Biota Board; or

(B) unacceptable circumstances within the meaning of the Corporations Act; or
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(ii) is unenforceable or would, if paid, be unlawful for any reason,

then Biota will not be obliged to pay such part of the Biota Break Fee and, if such fee has already been paid, then Nabi must within five Business Days after receiving written demand from Biota refund that part of the Biota Break Fee to Biota.

(b) If a court determines that any part of the Nabi Break Fee:

(i) constitutes or would, if performed, constitute:

(A) a breach of the fiduciary or statutory duties of the Nabi Board; or

(B) unacceptable circumstances within the meaning of the Corporations Act; or

(ii) is unenforceable or would, if paid, be unlawful for any reason,

then Nabi will not be obliged to pay such part of the Nabi Break Fee and, if such fee has already been paid, then Biota must within five Business Days after receiving written demand from Nabi refund that part of the Nabi Break Fee to Nabi.

12.5  Time for payment

(a) Biota must pay Nabi the Biota Break Fee, if it is payable pursuant to clause 12.2(a), within five Business Days after receiving a written notice from Nabi setting out the relevant circumstances and requiring payment of the Biota Break Fee.

(b) Nabi must pay Biota the Nabi Break Fee, if it is payable pursuant to clause 12.3(a), within five Business Days after receiving a written notice from Biota setting out the relevant circumstances and requiring payment of the Nabi Break Fee.

(c) A written notice requiring payment of the Biota Break Fee or the Nabi Break Fee, as applicable, may only be made after the Scheme fails to become Effective by the End Date or this Agreement is terminated in accordance with its terms.

13. Termination

13.1  Termination by either party

Either party (terminating party) may terminate this Agreement by notice to the other:

(a) in accordance with clause 3.5;

(b) at any time before 8am on the Second Court Date if the other party is in material breach of any clause of this Agreement (including a material breach of a representation or warranty given by the other party under clause 10), provided that the terminating party has given notice to the other party setting out the relevant circumstances and stating an intention to terminate this Agreement, and the relevant circumstances have continued to exist for 15 Business Days (or any shorter period ending at 5pm on the last Business Day before the Second Court Date) from the time such notice is given;

(c) if mutually agreed upon by the other party; or

(d) if the Scheme has not become Effective on or before the End Date.

13.2  Termination by Nabi

Nabi may terminate this Agreement at any time before 8am on the Second Court Date by notice in writing to Biota if the Biota Board publicly changes (including by attaching qualifications to) or withdraws its statement that it considers the Scheme to be in the best interests of Biota Shareholders or its
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recommendation that Biota Shareholders approve the Scheme, in either case in accordance with clause 8.1(b), or publicly recommends, promotes or otherwise endorses a Superior Proposal.

13.3  Termination by Biota

Biota may terminate this Agreement:

(a) at any time before 8am on the Second Court Date by notice in writing to Nabi if the Nabi Board publicly changes (including by attaching qualifications to) or withdraws its statement that its considers the Merger to be in the best interests of Nabi Stockholders or its recommendation that Nabi Stockholders approve the Nabi Merger Resolutions, in either case in accordance with clause 8.2(a), or publicly recommends, promotes or otherwise endorses a Superior Proposal; or

(b) if Nabi does not comply with its obligations under clause 6.2(o).

13.4  Effect of termination

In the event of termination of this Agreement, by either Nabi or Biota pursuant to clause 13.1, 13.2 or 13.3 this Agreement will have no further force or effect and the parties will have no further obligations under this Agreement, provided that:

(a) this clause 13 and clauses 1, 9.3, 9.4, 12, 14 and 15 will survive termination; and

(b) each party will retain any accrued rights and remedies, including any rights and remedies it has or may have against the other party in respect of any past breach of this Agreement.

14. GST

14.1  Recovery of GST

If GST is payable, or notionally payable, on a supply made under or in connection with this Agreement, the party providing the consideration for that supply must pay as additional consideration an amount equal to the amount of GST payable, or notionally payable, on that supply (the GST Amount). Subject to the prior receipt of a tax invoice, the GST Amount is payable at the same time that the other consideration for the supply is provided. This clause does not apply to the extent that the consideration for the supply is expressly stated to be GST inclusive or the supply is subject to reverse charge.

14.2  Liability net of GST

Where any reimbursement or similar payment under this Agreement is based on any cost, expense or other liability, it must be reduced by any input tax credit entitlement, or notional input tax credit entitlement, in relation to the relevant cost, expense or other liability.

14.3  Adjustment events

If an adjustment event occurs in relation to a supply made under or in connection with this Agreement, the GST Amount will be recalculated to reflect that adjustment and an appropriate payment will be made between the parties.

14.4  Cost exclusive of GST

Any reference in this Agreement to a cost, expense or other similar amount (Cost) is a reference to that Cost exclusive of GST.
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14.5  Survival

This clause will continue to apply after expiration or termination of this Agreement.

14.6  Definitions

Unless the context requires otherwise, words and phrases used in this clause that have a specific meaning in the GST law (as defined in the A New Tax System (Goods and Services Tax) Act 1999 (Cth)) will have the same meaning in this clause.

15. Miscellaneous 15.1 Notices
Any notice, demand, consent or other communication (a Notice) given or made under this Agreement:

(a) must be in writing and signed by the sender or a person duly authorised by the sender;

(b) must be delivered to the intended recipient by prepaid post (if posted to an address in another country, by registered airmail) or by hand or fax to the address or fax number below or the address or fax number last notified by the intended recipient to the sender:

(i)	Biota:	To:

Address: Unit 10, 585 Blackburn road,

Notting Hill, 3168, Victoria, Australia

Attention: Company Secretary

Fax No: +61 3 9915 3702

Copy to:

Allens Arthur Robinson

Address: 530 Collins Street, Melbourne, 3000,

Victoria, Australia

Attention: Craig Henderson

Fax No: +61 3 9614 4661

Copy to:

DLA Piper LLP (US)

Address: 4365 Executive Drive, Suite 1100,

San Diego, 92121-2133, California, the United

States of America

Attention: Michael Kagnoff

Fax No: +1 858 638 5122
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(ii)	Nabi:	To:

Address: 12270 Wilkins Avenue, Rockville,

Maryland, 20852, the United States of

America

Attention: Raafat E. F. Fahim

Fax No: +1 301 770 3097

Copy to:

Clayton Utz

Address: 1 Bligh Street, Sydney, New South

Wales, Australia

Attention: Karen Evans-Cullen

Fax No: +61 2 8220 6700

Copy to:

Hogan Lovells US LLP

Address: Columbia Square, 555 Thirteenth

Street, NW, Washington, District of Columbia, 20004, United States of

America

Attention: Joseph E. Gilligan

Fax No: +1 202 637 5910

(c) will be conclusively taken to be duly given or made:

(i) in the case of delivery in person, when delivered;

(ii) in the case of delivery by post, two Business Days after the date of posting (if posted to an address in the same country) or seven Business Days after the date of posting (if posted to an address in another country); and

(iii) in the case of fax, on receipt by the sender of a transmission control report from the despatching machine showing the relevant number of pages and the correct destination fax number or name of recipient and indicating that the transmission has been made without error,

but if the result is that a Notice would be taken to be given or made on a day that is not a Business Day in the place to which the Notice is sent or is later than 4pm (local time) it will be conclusively taken to have been duly given or made at the start of business on the next Business Day in that place.

15.2  No waiver

A failure to exercise or a delay in exercising any right, power or remedy under this Agreement does not operate as a waiver. A single or partial exercise or waiver of the exercise of any right, power or remedy does not preclude any other or further exercise of that or any other right, power or remedy. A waiver is not valid or binding on the party granting that waiver unless made in writing. For the avoidance of doubt, the doctrine of affirmation by election will not apply to any failure by a party to exercise, or delay by a party in exercising, any right, power or remedy under this Agreement.
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15.3  Remedies cumulative

The rights, powers and remedies provided to each party in this Agreement are in addition to, and do not exclude or limit, any right, power or remedy provided by law or equity or by any agreement.

15.4  Entire agreement

This Agreement and the Confidentiality Agreement contain the entire agreement between the parties with respect to their subject matter. They set out the only conduct, representations, warranties, covenants, conditions, agreements or understandings (collectively Conduct) relied on by the parties and supersede all earlier Conduct by or between the parties in connection with their subject matter. Neither party has relied on or is relying on any other Conduct in entering into this Agreement and completing the Transactions. If there is any inconsistency between the provisions of this Agreement and the provisions of the Confidentiality Agreement, the provisions of this Agreement will prevail to the extent of any inconsistency and the provisions of the Confidentiality Agreement will be construed accordingly.

15.5  Amendment

This Agreement may be amended only by another agreement executed by all the parties.

15.6  Assignment

Neither party can assign, charge, encumber or otherwise deal with any of its rights or obligations under this Agreement, or attempt or purport to do so, without the prior written consent of the other party.

15.7  No merger

The rights and obligations of the parties will not merge on the completion of any transaction contemplated by this Agreement. They will survive the execution and delivery of any assignment or other document entered into for the purpose of implementing a transaction.

15.8  Further assurances

Each party must use its best endeavours (including executing agreements and documents) to give full effect to this Agreement and the Transactions.

15.9  Costs and duty

(a) Subject to clause 12, each party must bear its own costs arising out of the negotiation, preparation and execution of this Agreement. All duty (including stamp duty and any fines, penalties and interest) payable on or in connection with this Agreement and any instrument executed under or any transaction evidenced by this Agreement must be borne by the party incurring such duty.

Biota shall reimburse Nabi for its costs in connection with one issuer tender offer, comprising a Permitted Nabi Stockholder Cash Transaction (which costs will include not only the costs arising out of the issuer tender offer but also the additional operational costs incurred by Nabi due to the extension of the Implementation Date resulting from Nabi conducting such issuer tender offer) in the amount that is the lesser of:

(i) US $400,000; and

(ii) 50% of Nabi’s costs.
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15.10 Severability of provisions

Any provision of this Agreement that is prohibited or unenforceable in any jurisdiction is ineffective as to that jurisdiction to the extent of the prohibition or unenforceability. That does not invalidate the remaining provisions of this Agreement nor affect the validity or enforceability of that provision in any other jurisdiction.

15.11 Governing law and jurisdiction

(a) This Agreement is governed by the laws of Victoria, Australia; provided, however, that any matter dispute, claim or controversy arising out of or relating to the fiduciary duties of the directors of Nabi shall be governed by, and construed in accordance with, the laws of the State of Delaware, the United States of America.

(b) Each of the parties irrevocably consents to the non-exclusive jurisdiction and venue of the state and federal courts located within Delaware, the United States of America and of Victoria, Australia, in connection with any matter based upon or arising out of this Agreement or the transactions contemplated by this Agreement; provided, however, that any matter dispute, claim or controversy arising out of or relating to the fiduciary duties of the directors of Nabi shall be under the jurisdiction and venue of the state and federal courts located within the State of Delaware, the United States of America.

(c) Each party agrees that process may be served upon it in any manner authorised by the laws of Delaware or Victoria, as the case may be, for such persons and waives and covenants not to assert or plead any objection which it might otherwise have to such jurisdiction and such process.
(d) Each of the parties waives any right to trial by jury with respect to any action, suit, or proceeding in connection with any dispute, claim, or controversy arising out of or relating to this Agreement, the Merger, and any of the transactions contemplated by this Agreement.

15.12 Counterparts

This Agreement may be executed in any number of counterparts. All counterparts together will be taken to constitute one instrument.
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Schedule 1

Regulatory Approvals

Filings required under the United States Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, unless and exemption is available thereunder.
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Schedule 2

Merged Group Board and Senior Management

Part A: Board Composition

Dr James Fox (Chairman)

Mr Peter Cook

Mr Paul Bell

Prof Jeffery Errington

Prof Ian Gust

Mr Richard Hill

Dr Raafat E. F. Fahim*

Dr Geoffrey F. Cox*

· Prior to the Implementation Date, if Nabi becomes aware that this director designee is unable or unwilling to serve as a director, then the Nabi Board (existing prior to the Implementation Date) shall have the sole right to replace this director designee with a new director designee, with the prior written consent of Biota (not to be unreasonably withheld).
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	Part B: Senior Management from Implementation Date
	

	Chief Executive Officer
	
	Mr Peter Cook

	Chief Financial Officer
	Mr Damian Lismore
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Schedule 3

Form of Nabi Closing Net Cash Balance Certificate

	
	
	
	
	US $
	

	Cash as at the date of this certificate:
	[*]
	
	

	
	Less any outstanding Nabi Cash Balance Offsets as at the date of this certificate, as set out and quantified in the attachment to this
	
	
	
	

	
	
	
	
	
	

	
	certificate (which attachment must take the form agreed to by the parties prior to the date of the Agreement)
	[*]
	
	

	
	
	
	
	
	
	

	
	Less any anticipated remaining distributions through Permissible Nabi Stockholder Cash Transactions
	[*]
	
	

	
	
	
	
	
	
	

	Nabi Closing Net Cash Balance
	[*]
	
	

	Signed by:
	
	
	
	

	
	
	
	
	

	[Insert name and signature of Chief Executive Officer and Chief Financial Officer of Nabi]
	
	
	
	

	[Insert date and place]
	
	
	
	

	[Insert name and signature of Chief Accounting Officer and Controller of Nabi]
	
	
	
	

	[Insert date and place]
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Schedule 4

Knowledge

Part A

[Intentionally Omitted]
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Part B

[Intentionally Omitted]
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	Executed as set out below.
	
	

	Executed in accordance with section 127 of the
	
	

	Corporations Act 2001 by Biota Holdings
	
	

	Limited:
	
	

	/s/ P.C. Cook
	
	/s/ Damian Lismore

	Director Signature
	
	Director/Secretary Signature

	P.C. Cook
	
	D. Lismore

	Print Name
	
	Print Name

	Executed by Nabi Biopharmaceuticals
	
	

	By:
	/s/ Raafat Fahim
	
	
	

	Name:
	Raafat Fahim
	
	

	Title:
	President and CEO
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Annexure A

[Intentionally Omitted]
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Annexure B

[Intentionally Omitted]
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Biota Holdings Limited

(ABN 28 006 479 081)



Financial report

for the 3 years ended 30 June 2011

Prepared in accordance with the Australian Accounting Standards

including reconciliations to accounting practices generally accepted

in the United States of America (US GAAP)
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All figures in these accounts are presented in Australian dollars, unless otherwise stated. Amounts in the commentary have been rounded off to the nearest thousand dollars, unless otherwise stated.
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Biota Holdings Limited

Statement of Comprehensive Income

For the years ended 30 June

FINANCIAL REPORT

	
	
	
	
	
	
	Consolidated
	
	
	

	
	
	
	
	2011
	
	2010
	
	2009
	
	

	
	
	Notes
	A$’000
	
	A$’000
	A$’000
	

	
	Revenues from continuing operations
	5
	
	14,605
	
	
	67,590
	
	60,558
	
	

	
	Other income
	6
	
	2,466
	3,875
	
	22,776
	

	
	Expenses:
	
	
	
	
	
	
	
	
	
	

	
	Research and development
	7
	
	(20,682)
	(21,749)
	(13,332)
	

	
	– Amortisation of antibacterial programs acquired
	13
	
	(2,894)
	(8,777)
	—
	

	
	Product development
	
	
	(15,569)
	(11,245)
	(11,300)
	

	
	Business development
	
	
	(834)
	(995)
	(982)
	

	
	Sub-royalty amortisation
	7
	
	(1,213)
	(4,096)
	(4,222)
	

	
	Corporate – head office
	
	
	(5,044)
	(4,319)
	(4,436)
	

	
	Corporate – litigation
	
	
	—
	
	
	—
	
	(7,244)
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	(Loss)/profit before tax
	
	
	(29,165)
	20,284
	
	41,817
	

	
	Income tax credit/(expense)
	8
	
	1,075
	(4,049)
	(3,636)
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	(Loss)/profit after tax
	
	
	(28,090)
	16,235
	
	38,181
	

	(Loss)/profit attributable to members of Biota Holdings Limited
	
	
	
	
	
	
	
	
	
	

	
	
	
	(28,090)
	16,235
	
	38,181
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Other comprehensive (loss)/income
	
	
	
	
	
	
	
	
	
	

	
	Exchange differences on translation of foreign operations
	
	
	(351)
	(421)
	—
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Other comprehensive expense, net of tax
	
	
	(351)
	(421)
	—
	

	Total comprehensive (loss)/income
	
	
	
	
	
	
	
	
	
	

	
	
	
	(28,441)
	15,814
	
	38,181
	

	
	(Loss)/profit is attributable to:
	
	
	
	
	
	
	
	
	
	

	
	Owners of Biota Holdings Limited
	
	
	(28,090)
	16,235
	
	38,181
	

	
	Total comprehensive (loss)/income for the year is attributable to:
	
	
	
	
	
	
	
	
	
	

	
	Owners of Biota Holdings Limited
	
	
	(28,441)
	15,814
	
	38,181
	

	
	
	
	
	Cents
	
	
	Cents
	
	Cents
	
	

	
	(Loss)/earnings per share from continuing operations attributable to the ordinary equity holders of the
	
	
	
	
	
	
	
	
	
	

	
	Company:
	
	
	
	
	
	
	
	
	
	

	
	Basic (loss)/earnings per share
	31
	
	(15.5)
	9.2
	
	21.7
	

	
	Diluted (loss)/earnings per share
	31
	
	(15.5)
	9.1
	
	21.6
	

	
	
	
	
	Cents
	
	Cents
	Cents
	

	
	(Loss)/earnings per share attributable to the ordinary equity holders of the Company:
	
	
	
	
	
	
	
	
	
	

	
	Basic (loss)/earnings per share
	31
	
	(15.5)
	9.2
	
	21.7
	

	
	Diluted (loss)/earnings per share
	31
	
	(15.5)
	9.1
	
	21.6
	











The above Statement of Comprehensive Income should be read in conjunction with the accompanying notes.
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Biota Holdings Limited

Balance Sheets

As at 30 June

	
	
	
	
	
	
	Consolidated
	
	
	

	
	
	
	
	2011
	
	2010
	
	2009
	
	

	
	
	Notes
	A$’000
	
	A$’000
	A$’000
	

	
	ASSETS
	
	
	
	
	
	
	
	
	
	

	
	Current assets
	
	
	
	
	
	
	
	
	
	

	
	Cash and cash equivalents
	9
	
	70,011
	
	104,867
	
	86,704
	

	
	Trade and other receivables
	10
	
	4,060
	
	
	2,072
	
	8,067
	
	

	
	Total current assets
	
	
	74,071
	
	106,939
	
	94,771
	

	Non-current assets
	
	
	
	
	
	
	
	
	
	

	
	Property, plant and equipment
	11
	
	5,457
	
	6,761
	
	6,924
	

	
	Deferred tax assets
	12
	
	1,062
	
	1,157
	
	1,532
	

	
	Intangible assets
	13
	
	2,971
	
	
	7,310
	
	8,402
	
	

	Total non-current assets
	
	
	9,490
	
	
	15,228
	
	16,858
	
	

	
	Total assets
	
	
	83,561
	
	122,167
	
	111,629
	

	LIABILITIES
	
	
	
	
	
	
	
	
	
	

	
	Current liabilities
	
	
	
	
	
	
	
	
	
	

	
	Trade and other payables
	14
	
	4,090
	
	9,427
	
	5,631
	

	
	Deferred revenue
	15
	
	143
	
	2,610
	
	5,262
	

	
	Current tax liability
	
	
	—
	3,674
	
	—
	

	
	Provisions
	16
	
	2,152
	
	
	1,422
	
	1,561
	
	

	Total current liabilities
	
	
	6,385
	
	17,133
	
	12,454
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Non-current liabilities
	
	
	
	
	
	
	
	
	
	

	
	Provisions
	18
	
	320
	
	
	138
	
	2,143
	
	

	
	Total non-current liabilities
	
	
	320
	
	
	138
	
	2,143
	
	

	Total liabilities
	
	
	6,705
	
	
	17,271
	
	14,597
	
	

	
	Net assets
	
	
	76,856
	
	104,896
	
	97,032
	

	EQUITY
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Contributed equity
	19
	
	147,583
	
	146,375
	
	154,576
	

	
	Reserves
	20a
	208
	
	1,366
	
	1,536
	

	
	Accumulated losses
	20b
	(70,935)
	(42,845)
	(59,080)
	

	Total equity
	
	
	76,856
	
	
	104,896
	
	97,032
	
	

	
	
	
	
	
	
	
	
	
	
	
	











The above balance sheets should be read in conjunction with the accompanying notes.
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Biota Holdings Limited

Statements of changes in equity

For the years ended 30 June

	
	
	Contributed
	
	
	Accumulated
	Total
	

	
	
	equity
	Reserves
	losses
	equity
	

	
	
	A$’000
	A$’000
	A$’000
	A$’000
	

	
	Balance at 1 July 2008
	159,124
	
	1,437
	
	(97,261)
	
	63,300
	
	

	Profit after tax
	—
	
	—
	
	38,181
	
	38,181
	
	

	
	Total comprehensive (loss)/income for the year
	—
	—
	38,181
	
	38,181
	

	Transactions with owners in their capacity as owners
	
	
	
	
	
	
	
	
	

	
	Employee share options
	—
	695
	
	—
	695
	

	
	Treasury shares
	(200)
	—
	—
	(200)
	

	
	Cancellation of shares
	(4,944)
	—
	—
	(4,944)
	

	
	Transfer from share based payment reserve for options exercised (note 19b)
	596
	
	(596)
	—
	—
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	(4,548)
	99
	
	—
	(4,449)
	

	Balance at 30 June 2009
	154,576
	
	1,536
	
	(59,080)
	
	97,032
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Profit after tax
	—
	—
	16,235
	
	16,235
	

	
	Exchange differences on translation of foreign operations
	—
	
	(421)
	—
	(421)
	

	
	
	
	
	
	
	
	
	
	
	

	
	Total comprehensive (loss)/income for the year
	—
	
	(421)
	16,235
	
	15,814
	

	Transactions with owners in their capacity as owners:
	
	
	
	
	
	
	
	
	

	
	Contributions of equity, net of transaction costs (note 19b)
	11,259
	
	—
	—
	11,259
	

	
	Employee share options
	—
	797
	
	—
	797
	

	
	Transfer from share based payment reserve for options exercised (note 19b)
	546
	
	(546)
	—
	—
	

	
	Capital return
	(20,006)
	—
	—
	(20,006)
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	(8,201)
	251
	
	—
	(7,950)
	

	Balance at 30 June 2010
	146,375
	
	1,366
	
	(42,845)
	
	104,896
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Loss after tax
	—
	—
	(28,090)
	(28,090)
	

	
	Exchange differences on translation of foreign operations
	—
	
	(351)
	—
	(351)
	

	
	
	
	
	
	
	
	
	
	
	

	
	Total comprehensive loss for the year
	—
	
	(351)
	(28,090)
	(28,441)
	

	Transactions with owners in their capacity as owners:
	
	
	
	
	
	
	
	
	

	
	Contributions of equity, net of transaction costs (note 19b)
	747
	
	—
	—
	747
	

	
	Employee share options
	—
	436
	
	—
	436
	

	
	Transfer from share based payment reserve for options exercised (note 19b)
	1,243
	
	(1,243)
	—
	—
	

	
	Purchase of treasury shares
	(782)
	—
	—
	(782)
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	1,208
	
	(807)
	—
	401
	

	Balance at 30 June 2011
	147,583
	
	208
	
	(70,935)
	
	76,856
	
	





The above statements of changes in equity should be read in conjunction with the accompanying notes.
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Biota Holdings Limited

Cash flow statements

For the years ended 30 June

	
	
	
	
	
	
	
	Consolidated
	
	
	

	
	
	
	
	2011
	
	2010
	
	2009
	
	

	
	
	Notes
	A$’000
	
	A$’000
	A$’000
	

	
	
	
	
	
	
	Inflows/(outflows)
	
	
	

	
	Cash flows from operating activities
	
	
	
	
	
	
	
	
	
	

	
	Receipts from customers (inclusive of GST)
	
	
	9,152
	
	79,934
	
	55,800
	

	
	Payments to suppliers and employees (inclusive of GST)
	
	
	(47,903)
	(39,524)
	(50,340)
	

	
	Other revenue (upfront or milestone payment)
	
	
	—
	
	—
	4,209
	

	
	Other revenue ( litigation settlement)
	
	
	—
	
	—
	20,000
	

	
	Interest received
	
	
	4,681
	
	
	2,210
	
	2,810
	
	

	
	Net cash inflow from operating activities
	30
	(34,070)
	42,620
	
	32,479
	

	Cash flows from investing activities
	
	
	
	
	
	
	
	
	
	

	
	Payments for plant, equipment and intangibles
	11, 13
	(646)
	(4,816)
	(798)
	

	
	Proceeds from sale of plant & equipment
	
	
	11
	
	
	—
	
	3
	
	

	
	Net cash (outflow) from investing activities
	
	
	(635)
	(4,816)
	(795)
	

	Cash flows from financing activities
	
	
	
	
	
	
	
	
	
	

	
	Proceeds from issue of shares
	19b
	747
	
	459
	
	—
	

	
	Capital return to shareholders
	19b
	—
	(20,006)
	—
	

	
	Share buy-back transaction costs
	
	
	—
	
	—
	(12)
	

	
	Payments for shares bought back and cancelled
	
	
	—
	
	—
	(4,932)
	

	
	Payments for Treasury shares
	19f
	(782)
	
	—
	(200)
	

	Net cash (outflow) from financing activities
	
	
	
	
	
	
	
	
	
	

	
	
	
	(35)
	(19,547)
	(5,144)
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Net (decrease)/increase in cash and cash equivalents
	
	
	(34,740)
	18,257
	
	26,540
	

	
	Cash and cash equivalents at the start of the year
	
	
	104,867
	
	86,704
	
	60,164
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Effects of exchange rate changes on cash and cash equivalents
	
	
	(116)
	(94)
	—
	

	Cash and cash equivalents at the end of the year
	9
	70,011
	
	
	104,867
	
	86,704
	
	

	
	
	
	
	
	
	
	
	
	
	
	

















The above cash flow statements should be read in conjunction with the accompanying notes.
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Biota Holdings Limited

Accounting policies and notes to the financial statements

30 June

· SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

The principal accounting policies adopted in the preparation of the consolidated financial statements are set out below. These policies have been consistently applied to all the years presented, unless otherwise stated. The financial statements are for the consolidated entity consisting of Biota Holdings Limited and its subsidiaries.

(a) Basis of preparation

This general purpose financial report has been prepared in accordance with Australian Accounting Standards and other authoritative pronouncements of the Australian Accounting Standards Board including Urgent Issues Group Interpretations.

The financial statements were authorised by the Directors on 16 May 2012.

Compliance with IFRS

The consolidated financial statements and notes of Biota Holdings Limited also comply with International Financial Reporting Standards (IFRS) as issued by International Accounting Standards Board.

Historical cost convention

These financial statements have been prepared under the historical cost convention, as modified by the revaluation of financial assets and liabilities (including derivative instruments) at fair value through profit or loss.

Critical accounting estimates

The preparation of financial statements in conformity with Australian Accounting Standards requires the use of certain critical accounting estimates. It also requires management to exercise its judgement in the process of applying the Group’s accounting policies. The areas involving a higher degree of judgement or complexity, or areas where assumptions and estimates are significant to the financial statements are disclosed in note 3.

(b) Principles of consolidation

(i) Subsidiaries

The consolidated financial statements incorporate the assets and liabilities of all subsidiaries of Biota Holdings Limited (“Company” or “parent entity”) as at 30 June 2011 and the results of all subsidiaries for the full year then ended. Biota Holdings Limited and its subsidiaries together are referred to in this financial report as the Group or the consolidated entity.

Subsidiaries are all those entities (including special purpose entities) over which the Group has the power to govern the financial and operating policies, generally accompanying a shareholding of more than one-half of the voting rights. The existence and effect of potential voting rights that are currently exercisable or convertible are considered when assessing whether the Group controls another entity.

Subsidiaries are fully consolidated from the date on which control is transferred to the Group. They are de-consolidated from the date that control ceases.

The purchase method of accounting is used to account for the acquisition of subsidiaries by the Group (refer to note 1(i)).

5

[image: ]Table of Contents

Intercompany transactions, balances and unrealised gains or transactions between Group companies are eliminated. Unrealised losses are also eliminated unless the transaction provides evidence of the impairment of the asset transferred. Accounting policies of subsidiaries have been changed where necessary to ensure consistency with the policies adopted by the Group.

Non controlling interests in the results and equity of subsidiaries are shown separately in the statement of comprehensive income and balance sheet respectively.

Investments in subsidiaries are accounted for at cost, less any impairment, in the individual financial statements of Biota Holdings Limited.

(ii) Employee Share Trust

The Group has a trust to administer a part of the Group’s employee share scheme. This trust is consolidated, as the substance of the relationship is that the trust is controlled by the Group.

Shares held by the Biota Holdings Employee Share Trust are disclosed as treasury shares and deducted from contributed capital.

(c) Segment reporting

Operating segments are reported in a manner consistent with the internal reporting provided to the Strategic Steering Committee which is the chief operating decision maker.

A business segment is identified for a group of assets and operations engaged in providing products or services that are subject to risks and returns that are different to those of other business segments. A geographical segment is identified when products or services are provided within a particular economic environment subject to risks and returns that are different from those segments operating in other economic environments.

(d) Foreign currency translation

(i) Functional and presentation currency

Items included in the financial statements of each of the Group’s entities are measured using the currency of the primary economic environment in which the entity operates (“the functional currency”). The consolidated financial statements are presented in Australian dollars, which is Biota Holdings Limited’s functional and presentation currency.

(ii) Transactions and balances

Foreign currency transactions are translated into the functional currency using the exchange rates prevailing at the dates of the transactions. Foreign exchange gains and losses resulting from the settlement of such transactions and from the translation at year end exchange rates of monetary assets and liabilities denominated in foreign currencies are recognised in the income statement, except when they are deferred in equity as qualifying cash flow hedges and qualifying net investment hedges or are attributable to part of the net investment in a foreign operation.

(iii) Group companies

The results and financial position of all the Group entities (none of which has the currency of a hyperinflationary economy) that have a functional currency different from the presentation currency are translated into the presentation currency as follows:

· Assets and liabilities for each balance sheet presented are translated at the closing rate at the date of that balance sheet; 6
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· Income and expenses for each income statement are translated at average exchange rates (unless this is not a reasonable approximation of the cumulative effect of the rates prevailing on the transaction dates; in which case income and expenses are translated at the dates of the transactions); and
· All resulting exchange differences are recognised as a separate component of other comprehensive income.

On consolidation, exchange differences arising from the translation of any net investment in foreign entities, and borrowings and other financial instruments designated as hedges of such investments, are taken to shareholders’ equity. When a foreign operation is sold or any borrowings forming part of the net investment are repaid, a proportionate share of such exchange differences are recognised in the income statement, as part of the gain or loss on sale where applicable.

Goodwill and fair value adjustments arising on the acquisition of a foreign entity are treated as assets and liabilities of the foreign entity and translated at the closing rate.

(e) Revenue recognition

Revenue is measured at the fair value of the consideration received or receivable. Amounts disclosed as revenue are net of returns, trade allowances, rebates and amounts collected on behalf of third parties.

The Group recognises revenue when the amount of revenue can be reliably measured, it is probable that future economic benefits will flow to the entity and specific criteria have been met for each of the Group’s activities as described below. The amount of revenue is not considered to be reliably measurable until all contingencies relating to the sale have been resolved. The Group bases its estimates on historical results, taking into consideration the type of customer, the type of transaction and the specifics of each arrangement.

Revenue is recognised for the major business activities as follows:

(i) Royalties and profit share

Royalty and profit share income is recognised upon sales of the underlying product by external parties.

(ii) Research and development revenue

Research and development revenue is recognised on the following basis:

(a) On achieving “milestones” relating to the project;

(b) Proportionally over the term of the project; or

(c) When a re-imbursement is expected to align with related expenditure.

In 2011, Development revenue relates solely to the BARDA contract, which is recognised in accordance with (c) above.

(iii) Partnering revenue

Partnering income is recognised in accordance with the underlying agreement. Upfront and milestone payments are brought to account as revenue unless there is a correlation to ongoing research and both components are viewed as one (1) agreement, in which case the partnering revenue is amortised over the anticipated period of the associated research program. Unamortised partnering revenue is recognised on the balance sheet as Deferred Revenue.

(iv) Grants

Grants received from non-governmental organisations are recognised as income in the same period as the related services are performed.
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(v) Interest

Interest income is recognised on a time proportion basis using the effective interest rate method.

(f) Government grants

Government grants are recognised at their fair value where there is a reasonable assurance that the grant will be received and the Group will comply with all attached conditions.

Government grants relating to costs are deferred and recognised in the income statement over the period necessary to match them with the costs that they are intended to compensate.

Government grants relating to the purchase of property, plant and equipment are included in non-current liabilities as deferred income and are credited to the income statement on a straight line basis over the expected lives of the related assets.

(g) Income tax

The income tax expense or revenue for the period is the tax payable on the current period’s taxable income based on the applicable income tax rate for each jurisdiction adjusted by changes in deferred tax assets and liabilities attributable to temporary differences and to unused tax losses.

Deferred income tax is provided in full, using the liability method, on temporary differences arising between the tax bases of assets and liabilities and their carrying amounts in the consolidated financial statements. However, deferred income tax is not accounted for if it arises from initial recognition of an asset or liability in a transaction other than a business combination that at the time of the transaction, affects neither accounting nor taxable profit or loss. Deferred income tax is determined using tax rates (and laws) that have been enacted or substantially enacted by the reporting date and are expected to apply when the related deferred income tax asset is realised or the deferred income tax liability is settled.

Deferred tax assets are recognised for deductible temporary differences and unused tax losses only if it is probable that future taxable amounts will be available to utilise those temporary differences and losses.

Deferred tax liabilities are not recognised for temporary differences between the carrying amount and tax bases of investments in controlled entities where the parent entity is able to control the timing of the reversal of the temporary differences and it is probable that the differences will not reverse in the foreseeable future.

Deferred tax assets and liabilities are offset when there is a legally enforceable right to offset current tax assets and liabilities and when the deferred tax balances relate to the same taxation authority. Current tax assets and tax liabilities are offset where the entity has a legally enforceable right to offset and intends either to settle on a net basis, or to realise the asset and settle the liability simultaneously.

Current and deferred tax balances attributable to amounts recognised directly in equity are also recognised directly in equity.

Tax consolidation legislation

Biota Holdings Limited and its wholly-owned Australian controlled entities have implemented the tax consolidation legislation.

The head entity, Biota Holdings Limited, and the controlled entities in the tax consolidated group account for their own current and deferred tax amounts. These tax amounts are measured as if each entity in the tax consolidated group continues to be a stand alone taxpayer in its own right.

8
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In addition to its own current and deferred tax amounts, Biota Holdings Limited also recognises the current tax liabilities (or assets) and the deferred tax assets arising from unused tax losses and unused tax credits assumed from controlled entities in the tax consolidated group.

Assets or liabilities arising under tax funding agreements with the tax consolidated entities are recognised as amounts receivable from or payable to other entities in the Group.

Any difference between the amounts assumed and amounts receivable or payable under the tax funding agreement are recognised as a contribution to (or distribution from) wholly-owned tax consolidated entities.

(h) Leases

Leases of property, plant and equipment, where the Group as lessee has substantially all the risks and rewards of ownership are classified as finance leases. Finance leases are capitalised at the lease’s inception at the fair value of the leased property or, if lower, the present value of the minimum lease payments. The corresponding rental obligations, net of finance charges, are included in other short-term and long-term payables. Each lease payment is allocated between the liability and finance cost. The finance cost is charged to the income statement over the lease period so as to produce a constant periodic rate of interest on the remaining balance of the liability for each period. The property, plant and equipment acquired under finance leases are depreciated over the shorter of the asset’s useful life and the lease term if there is no reasonable certainty that the Group will obtain ownership at the end of the lease term.

Leases in which a significant portion of the risks and rewards of ownership are retained by the lessor are classified as operating leases. Payments made under operating leases (net of any incentives received from the lessor) are charged to the income statement on a straight-line basis over the period of the lease.

(i) Business combinations

The acquisition method of accounting is used to account for all business combinations, including business combinations involving entities or businesses under common control, regardless of whether equity instruments or other assets are acquired. The consideration transferred for the acquisition of a subsidiary comprises the fair values of the assets transferred, the liabilities incurred and the equity interests issued by the Group. The consideration transferred also includes the fair value of any contingent consideration arrangement and the fair value of any pre-existing equity interest in the subsidiary. Acquisition-related costs are expensed as incurred. Identifiable assets acquired and liabilities and contingent liabilities assumed in a business combination are, with limited exceptions, measured initially at their fair values at the acquisition date. On an acquisition by acquisition basis, the Group recognises any non-controlling interest in the acquiree either at fair value or at the non-controlling interest’s proportionate share of the acquiree’s net identifiable assets.

The excess of the consideration transferred the amount of any non-controlling interest in the acquiree and the acquisition-date fair value of any previous equity interest in the acquiree over the fair value of the Group’s share of the net identifiable assets acquired is recorded as goodwill. If those amounts are less than the fair value of the net identifiable assets of the subsidiary acquired and the measurement of all amounts has been reviewed, the difference is recognised directly in profit or loss as a bargain purchase.

Where settlement of any part of cash consideration is deferred, the amounts payable in the future are discounted to their present value as at the date of exchange. The discount rate used is the entity’s incremental borrowing rate, being the rate at which a similar borrowing could be obtained from an independent financier under comparable terms and conditions.

Contingent consideration is classified either as equity or a financial liability. Amounts classified as a financial liability are subsequently remeasured to fair value with changes in fair value recognised in profit or loss.

9
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(j) Impairment of assets

Goodwill and intangible assets that have an indefinite useful life are not subject to amortisation and are tested annually for impairment or more frequently if events or changes in circumstances indicate that they might be impaired. Other assets are reviewed for impairment whenever events or changes in circumstances indicate that the carrying amount may not be recoverable. An impairment loss is recognised for the amount by which the asset’s carrying amount exceeds its recoverable amount. The recoverable amount is the higher of an asset’s fair value less costs to sell and value in use. For the purpose of assessing impairment, assets are grouped at the lowest levels for which there are separately identifiable cash flows which are largely independent of the cash inflows from the other assets or groups of assets (cash-generating units).

Non-financial assets other than goodwill that suffered an impairment are reviewed for possible reversal of the impairment at each reporting date.

(k) Cash and cash equivalents

For cash flow statement presentation purposes, cash and cash equivalents includes cash on hand, deposits held at call with financial institutions, other short-term, highly liquid investments with original maturities of three (3) months or less that are readily convertible to known amounts of cash and which are subject to an insignificant risk of changes in value, and bank overdrafts. Bank overdrafts are shown in current liabilities on the balance sheet.

(l) Trade receivables

Trade receivables are recognised initially at fair value and subsequently measured at amortised cost using the effective interest method, less provision for impairment. Trade receivables are generally due for settlement within thirty (30) days.

Collectability of trade receivables is reviewed on an ongoing basis. The carrying amount of the asset is reduced through the use of an allowance account and the amount of the loss is recognised in the income statement within ‘other expenses’. When a trade receivable is uncollectible, it is written off against the allowance account for trade receivables. Subsequent recoveries of amounts previously written off are credited against other expenses in the income statement. An allowance for impairment of trade receivables is established when there is objective evidence that the Group will not be able to collect all amounts due according to the original terms of receivables. Significant financial difficulties of the debtor, probability that the debtor will enter bankruptcy of financial reorganisation, and default or delinquency in payments (more than 30 days overdue) are considered indicators that the trade receivable is impaired.

(m) Investments and other financial assets Classification

The Group classifies its investments in the following categories: financial assets at fair value through profit or loss, loans and receivables, held-to-maturity investments, and available-for-sale financial assets. The classification depends on the purpose for which the investments were acquired. Management determines the classification of its investments at initial recognition and, in the case of assets classified as held-to-maturity, re-evaluates this designation at each reporting date.

(i) Financial assets at fair value through profit or loss

Financial assets at fair value through profit or loss are financial assets held for trading. A financial asset is classified in this category if acquired principally for the purpose of selling in the short term. Derivatives are classified as held for trading unless they are designated as hedges. Assets in this category are classified as current assets.
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(ii) Loans and receivables

Loans and receivables are non derivative financial assets with fixed or determinable payments that are not quoted in an active market. They are included in current assets, except for those with maturities greater than twelve (12) months after the reporting date which are classified as non-current assets. Loans and receivables are included in receivables in the balance sheet.

(iii) Held-to-maturity investments

Held-to-maturity investments are non-derivative financial assets with fixed or determinable payments and fixed maturities that the Group’s management has the positive intention and ability to hold to maturity. If the Group were to sell other than an insignificant amount of held-to-maturity financial assets, the whole category would be tainted and reclassified as available-for-sale. Held-to-maturity financial assets are included in non-current assets, except for those with maturities less than twelve (12) months from the reporting date, which are classified as current assets.

(iv) Available-for-sale financial assets

Available-for-sale financial assets, comprising principally marketable equity securities, are non-derivatives that are either designated in this category or not classified in any of the other categories. They are included in non-current assets unless management intends to dispose of the investment within twelve
(12) months of the reporting date. Investments are designated as available-for-sale if they do not have fixed maturities and fixed or determinable payments and management intends to hold them for the medium to long term.

Financial assets – reclassification

The Group may choose to reclassify a non-derivative trading financial asset out of the held-for-trading category if the financial asset is no longer held for the purpose of selling it in the near term. Financial assets other than loans and receivables are permitted to be reclassified out of the held-for-trading category only in rare circumstances arising from a single event that is unusual and highly unlikely to recur in the near term. In addition, the Group may choose to reclassify financial assets that would meet the definition of loans and receivables out of the held-for-trading or available–for-sale categories if the Group has the intention and ability to hold these financial assets for the foreseeable future or until maturity at the date of reclassification.

Reclassifications are made at fair value as of the reclassification date. Fair value becomes the new cost or amortised cost as applicable, and no reversals of fair value gains or losses recorded before reclassification date are subsequently made. Effective interest rates for financial assets reclassified to loans and receivables and held-to-maturity categories are determined at the reclassification date. Further increases in estimates of cash flows adjust effective interest rates prospectively.

Recognition and derecognition

Regular purchase and sales of financial assets are recognised on trade-date – the date on which the Group commits to purchase or sell the asset. Investments are initially recognised at fair value plus transaction costs for all financial assets not carried at fair value through profit or loss. Financial assets carried at fair value through profit or loss are initially recognised at fair value and transaction costs are expensed in the income statement. Financial assets are derecognised when the rights to receive cash flows from the financial assets have expired or have been transferred and the Group has transferred substantially all the risks and rewards of ownership.

When securities classified as available-for-sale are sold, the accumulated fair value adjustments recognised in other comprehensive income are included in the income statement as gains and losses from investment securities.
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Subsequent measurement

Loans and receivables and held-to-maturity investments are carried at amortised cost using the effective interest method.

Available-for-sale financial assets and financial assets at fair value through profit and loss are subsequently carried at fair value. Gains or losses arising from changes in the fair value of the ‘financial assets at fair value through profit or loss’ category are presented in the income statement within other income or other expenses in the period in which they arise. Dividend income from financial assets at fair value through profit and loss is recognised in the income statement as part of revenue from continuing operations when the Group’s right to receive payments is established.

Changes in the fair value of monetary securities denominated in a foreign currency and classified as available-for-sale are analysed between translation differences resulting from changes in amortised cost of the security and other changes in the carrying amount of the security. The translation differences are recognised in profit or loss and other changes in carrying amount are recognised in other comprehensive income. Changes in the fair value of other monetary and non-monetary securities classified as available-for-sale are recognised in other comprehensive income.

Fair value

The fair values of quoted investments are based on current bid prices. If the market for a financial asset is not active (and for unlisted securities), the Group establishes fair value by using valuation techniques. These include the use of recent arm’s length transactions, reference to other instruments that are substantially the same, discounted cash flow analysis, and option pricing models making maximum use of market inputs and relying as little as possible on entity-specific inputs.

Impairment

The Group assesses at each reporting date whether there is objective evidence that a financial asset or group of financial assets is impaired. In the case of equity securities classified as available-for-sale, a significant or prolonged decline in the fair value of a security below its cost is considered in determining whether the security is impaired. If any such evidence exists for available-for-sale financial assets, the cumulative loss, measured as the difference between the acquisition cost and the current fair value, less any impairment loss on that financial asset previously recognised in profit or loss, is removed from equity and recognised in the income statement. Impairment losses recognised in the income statement on equity instruments classified as available-for-sale are not reversed through the income statement.

If there is evidence of impairment for any of the Group’s financial assets carried at amortised cost, the loss is measured as the difference between the asset’s carrying amount and the present value of estimated future cash flows, excluding future credit losses that have not been incurred. The cash flows are discounted at the financial asset’s original effective interest rate. The loss is recognised in the income statement.

(n) Derivatives and hedging activities

Derivatives are initially recognised at fair value on the date a derivative contract is entered into and are subsequently remeasured to their fair value at each reporting date. The accounting for subsequent changes in fair value depends on whether the derivative is designated as a hedging instrument, and if so the nature of the item being hedged. The Group designates certain derivatives as either:

· Hedges of the fair value of recognised assets or liabilities or a firm commitment (fair value hedge);

· Hedges of the cash flows of recognised assets and liabilities and highly probable forecast transactions (cash flow hedges); or

· Hedges of a net investment in a foreign operation (net investment hedges).

12
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The Group documents at the inception of the hedging transaction the relationship between hedging instruments and hedged items, as well as its risk management objective and strategy for undertaking various hedge transactions. The Group also documents its assessment, both at hedge inception and on an ongoing basis, of whether the derivatives that are used in hedging transactions have been and will continue to be highly effective in offsetting changes in fair values or cash flows of hedged items.

(i) Fair value hedge

Changes in the fair value of derivatives that are designated and qualify as fair value hedges are recorded in the income statement, together with any changes in the fair value of the hedged asset or liability that are attributable to the hedged risk. The gain or loss relating to the effective portion of interest rate swaps hedging fixed rate borrowings is recognised in the income statement with finance costs, together with changes in the fair value of the hedged fixed rate borrowings attributable to interest rate risk. The gain or loss relating to the ineffective portion is recognised in the income statement within other income or other expenses.

If the hedge no longer meets the criteria for hedge accounting, the adjustment to the carrying amount of a hedge item for which the effective interest method is used is amortised to profit or loss over the period to maturity using a recalculated effective interest rate.

(ii) Cash flow hedge

The effective portion of changes in the fair value of derivatives that are designated and qualify as cash flow hedges is recognised in other comprehensive income and in the hedging reserve. The gain or loss relating to the ineffective portion is recognised immediately in the income statement within other income or other expense.

Amounts accumulated in reserves are recycled in the income statement in the periods when the hedged item affects profit or loss (for instance when the forecast sale that is hedged takes place). The gain or loss relating to the effective portion of interest rate swaps hedging variable rate borrowings is recognised in the income statement within ‘finance costs’. The gain or loss relating to the effective portion of forward foreign exchange contracts hedging export income is recognised in the income statement within ‘income’. However, when the forecast transaction that is hedged results in the recognition of a non-financial asset (for example, inventory or fixed assets) the gains and losses previously deferred in equity are transferred from equity and included in the initial measurement of the cost of the asset. The deferred amounts are ultimately recognised in profit or loss as cost of goods sold in the case of inventory, or as depreciation in the case of fixed assets.

When a hedging instrument expires or is sold or terminated, or when a hedge no longer meets the criteria for hedge accounting, any cumulative gain or loss existing in equity at that time remains in equity and is recognised when the forecast transaction is ultimately recognised in the income statement. When a forecast transaction is no longer expected to occur, the cumulative gain or loss that was reported in equity is immediately transferred to the income statement.

(iii) Net investment hedges

Hedges of net investments in foreign operations are accounted for similarly to cash flow hedges.

Any gain or loss on the hedging instrument relation to the effective portion of the hedge is recognised in other comprehensive income. The gain or loss relating to the ineffective portion is recognised immediately in the income statement within other income or other expenses.

Gains and losses accumulated in equity are included in the income statement when the foreign operation is partially disposed of or sold.
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(iv) Derivatives that do not qualify for hedge accounting

Certain derivative instruments do not qualify for hedge accounting. Changes in the fair value of any derivative instrument that does not qualify for hedge accounting are recognised immediately in the income statement and are included in other income or other expenses.

(o) Property, plant and equipment

Plant and equipment is stated at historical cost less depreciation. Historical cost includes expenditure that is directly attributable to the acquisition of the items.

Cost may also include transfers from equity of any gains/losses on qualifying cash flow hedges of foreign currency purchases of property, plant and equipment.

Subsequent costs are included in the asset’s carrying amount or recognised as a separate asset, as appropriate, only when it is probable that future economic benefits associated with the item will flow to the Group and the cost of the item can be measured reliably. The carrying amount of the replaced part is derecognised. All other repairs and maintenance are charged to the income statement during the reporting period in which they are incurred.

Depreciation on assets is calculated using the straight line method to allocate their cost, net of their residual values, over their estimated useful lives or, in the case of leasehold improvements, the shorter lease term as follows:

	•
	Leasehold improvements
	8
	- 10 years

	•
	Plant and equipment
	3
	- 8 years



The assets’ residual values and useful lives are reviewed, and adjusted if appropriate, at each reporting date.

An asset’s carrying amount is written down immediately to its recoverable amount if the asset’s carrying amount is greater than its estimated recoverable amount (see note 1(j)).

Gains and losses on disposals are determined by comparing proceeds with carrying amount. These are included in the income statement. When re-valued assets are sold, it is Group policy to transfer the amounts included in other reserves in respect of those assets to retained earnings.

(p) Intangible assets

(i) Royalty prepayments

Royalty prepayments represent expenditure to CSIRO and the former Victorian College of Pharmacy where the parties agreed to exchange variable royalty payments in relation to intellectual property, for a fixed upfront payment and a fixed contingent success payment. They have a finite useful life, usually being the period to the patent or contract expiry and are carried at the present value of costs at acquisition date less accumulated amortisation. Amortisation is based on the anticipated sales of the related product over the contract or product life.

(ii) Computer software

Costs incurred in acquiring software and licenses that will contribute to future period financial benefits are capitalised to computer software. Amortisation is calculated on a straight-line basis over periods ranging from one (1) to three (3) years.
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(iii) Research and development

Expenditure on research activities, undertaken with the prospect of obtaining new scientific or technical knowledge and understanding, is recognised in the income statement as an expense when it is incurred. Expenditure on development activities, being the application of research findings or other knowledge to a plan or design for the production of new or substantially improved products or services before the start of commercial production or use, is capitalised if the product or service is technically and commercially feasible and adequate resources are available to complete development and it is probable that the project will generate future economic benefit.

The expenditure capitalised comprises all directly attributable costs that can be measured reliably, including costs of materials, services, direct labour and an appropriate proportion of overheads. Other development expenditures that do not meet these criteria are recognised as an expense as incurred.

Capitalised development costs are recorded as intangible assets and amortised when the asset is ready for use, on a straight-line basis over its useful life.

(iv) Intellectual property

Intellectual property represents expenditure in acquiring new research programs. They have a finite useful life, usually being the period to the patent expiry or the next assessment of go/no-go decision point on the acquired programs.

(q) Trade and other payables

These amounts represent liabilities for goods and services provided to the Group prior to the end of the financial year and which are unpaid. The amounts are unsecured and are usually paid within thirty (30) days of recognition.

(r) Provisions

Provisions including those relating to contingent consideration for the acquisition of assets are recognised when the Group has a present legal or constructive obligation as a result of past events; it is probable that an outflow of resources will be required to settle the obligation and the amount has been reliably estimated. Provisions are not recognised for future operating losses.

Where there are a number of similar obligations, the likelihood that an outflow will be required in settlement is determined by considering the class of obligations as a whole. A provision is recognised even if the likelihood of an outflow with respect to any one (1) item included in the same class of obligations may be small.

Provisions are measured at the present value of management’s best estimate of the expenditure required to settle the obligation. The discount rate used to determine the present value reflects current market assessments of the time value of money and the risks specific to the liability. The increase in the provision due to the passage of time is recognised as interest expense.

(s) Employee benefits

(i) Wages and salaries, annual leave and personal leave

Liabilities for wages and salaries, including non-monetary benefits, annual leave and accumulating personal leave expected to be settled within twelve

(12) months of the reporting date are recognised in other payables in respect of employees’ services up to the reporting date and are measured at the amounts expected to be paid when the liabilities are settled.
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(ii) Long service leave

The liability for long service leave is recognised in the provision for employee benefits and measured as the present value of expected future payments to be made in respect of services provided by employees up to the reporting date using the projected unit credit method. Consideration is given to expected future wage and salary levels, experience of employee departures and periods of service. Expected future payments are discounted using market yields at the reporting date on national government bonds with terms to maturity and currency that match, as closely as possible, the estimated future cash flows.

(iii) Retirement benefit obligations

All employees of the Group are entitled to benefits from the Group’s superannuation plan on retirement, disability or death. All employees are party to a defined contribution scheme and receive fixed contributions from Group companies and the Group’s legal or constructive obligation is limited to these contributions. These contributions are expensed as incurred.

(iv) Share-based payments

Share-based compensation benefits are provided to employees via the Biota Employee Option Plan. Information relating to these schemes is set out in note 23.

The fair value of options allocated under the Biota Employee Option Plan is recognised as an employee benefit expense with a corresponding increase in equity. The fair value is measured at allocation date and recognised over the period during which the employees become unconditionally entitled to the options. Where appropriate, the fair value at allocation date is independently determined using the Monte Carlo option pricing model that takes into account the exercise price, the term of the option, the impact of dilution, the share price at allocation date and expected price volatility of the underlying share, the expected dividend yield and the risk free interest rate for the term of the option.

The fair value of the options allocated excludes the impact of any non-market vesting conditions (for example, profitability and sales growth targets). Non-market vesting conditions are included in assumptions about the number of options that are expected to become exercisable. At each reporting date, the entity revises its estimate of the number of options that are expected to become exercisable. The employee benefit expense recognised each period takes into account the most recent estimate. The impact of the revision to original estimates, if any, is recognised in the income statement with a corresponding adjustment to equity.

Upon the exercise of options, the balance of the share-based payments reserve relating to those options is transferred to share capital and the proceeds received, net of any directly attributable transaction costs, are credited to share capital.

The market value of shares issued to employees for no separate cash consideration under the employee share scheme is recognised as an employee benefits expense with a corresponding increase in equity over the period between grant and when the employees become entitled to the shares.

(v) Deferred cash bonus

Deferred cash bonus rights are provided to the Chief Executive Officer. The Company makes progressive provision for rights likely to vest. When rights vest the income statement will have reflected the full value of the rights over the vesting period.
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(vi) Profit-sharing and bonus plans

The Group recognises a liability and an expense for bonuses and profit-sharing based on a formula that takes into consideration the profit attributable to the Company’s shareholders after certain adjustments. The Group recognises a provision where contractually obliged or where there is a past practice that has created a constructive obligation.

(vii)	Termination benefits

Termination benefits are payable when employment is terminated before the normal retirement date, or when an employee accepts voluntary redundancy in exchange for these benefits. The Group recognises termination benefits when it is demonstrably committed to either terminating the employment of current employees according to a detailed formal plan without possibility of withdrawal or providing termination benefits as a result of an offer made to encourage voluntary redundancy. Benefits falling due more than twelve (12) months after reporting date are discounted to present value.

(t) Contributed equity

Ordinary shares are classified as equity.

Incremental costs directly attributable to the issue of new shares or options are shown in equity as a deduction, net of tax, from the proceeds. Incremental costs directly attributable to the issue of new shares or options for the acquisition of a business are not included in the cost of the acquisition as part of the purchase consideration but rather considered a cost attributable to raising equity.

If the Company reacquires its own entity instruments, for example as a result of a share buy-back, those instruments are deducted from equity and the associated shares are cancelled. No gains or loss is recognised in the profit or loss and the consideration paid including any directly attributable incremental costs (net of income taxes) is recognised directly in equity.

(u) Dividends

Provision is made for the amount of any dividend declared, being appropriately authorised and no longer at the discretion of the entity, on or before the end of the financial year but not distributed at balance date.

(v) Earnings per share

(i) Basic earnings per share

Basic earnings per share is calculated by dividing:

· The result attributable to equity holders of the Company, excluding any costs of servicing equity other than ordinary shares; and

· By the weighted average number of ordinary shares outstanding during the financial year, adjusted for bonus elements in ordinary shares issued during the financial year and excluding treasury shares.

(ii) Diluted earnings per share

Diluted earnings per share adjusts the figures used in the determination of basic earnings per share to take into account:

· The after income tax effect of interest and other financing costs associated with dilutive potential ordinary shares; and

· The weighted average number of additional ordinary shares that would have been outstanding assuming the conversion of all potential ordinary shares.
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(w) Financial guarantee contracts

Financial guarantee contracts are recognised as a financial liability at the time the guarantee is issued. The liability is initially measured at fair value and subsequently at the higher of the amount determined in accordance with AASB 137 Provisions, Contingent Liabilities and Contingent Assets and the amount initially recognised less cumulative amortisation, where appropriate.

(x) Goods and services tax (GST)

Revenues, expenses and assets are recognised net of the amount of associated GST, unless the GST incurred is not recoverable from the taxation authority. In this case it is recognised as part of the cost of acquisition of the asset or as part of the expense.

Receivables and payables are stated inclusive of the amount of GST receivable or payable. The net amount of GST recoverable from, or payable to the taxation authority is included with other receivables or payables in the balance sheet.

Cash flows are presented on a gross basis. The GST components of cash flows arising from investing or financing activities which are recoverable from, or payable to, the taxation authority, are presented as operating cash flow.

(y) Rounding of amounts

The Company is of a kind referred to in Class order 98/100, issued by the Australian Securities and Investments Commission, relating to the “rounding off” of amounts in the financial report. Amounts in the financial report have been rounded off in accordance with that Class Order to the nearest thousand dollars, or in certain cases, the nearest dollar.

(z) New accounting standards and interpretations

Certain new accounting standards and interpretations have been published that are not mandatory for 30 June 2011 reporting periods. The Group has assessed the impact of these standards and interpretations and note that they will have no significant impact on the Group’s financial statements or disclosures.

· FINANCIAL RISK MANAGEMENT

The Group’s activities expose it to a variety of financial risks; market risk (including currency risk and interest rate risk), credit risk and liquidity risk. The Group’s overall risk management program focuses on the unpredictability of financial markets and seeks to minimise potential adverse effects on the financial performance of the Group. The Group uses derivative financial instruments such as foreign exchange contracts and interest rate instruments to minimise certain risk exposures. The Group uses different methods to measure different types of risk to which it is exposed. These methods include sensitivity analysis in the case of interest rate, foreign exchange and other price risks, and ageing analysis for credit risk.

Risk management is carried out by the Treasury Management Committee under policies approved by the Audit and Risk Committee and as delegated by the Board of Directors. The Treasury Management Committee identifies, evaluates and hedges identifiable financial risks. The Audit and Risk Committee approves written principles for overall risk management, as well as policies covering specific areas, such as mitigating foreign exchange, interest rate and credit risks, use of derivative financial instruments and investing excess liquidity.
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The Group holds the following financial assets and liabilities:

	
	
	2011
	
	2010
	2009
	
	

	
	
	A$’000
	A$’000
	
	A$’000
	

	
	Financial assets
	
	
	
	
	
	
	

	
	Cash and cash equivalents
	70,011
	104,867
	86,704
	
	

	
	Trade and other receivables
	4,060
	
	2,072
	
	8,067
	
	

	
	
	74,071
	106,939
	94,771
	
	

	
	
	
	
	
	
	
	
	

	
	Financial liabilities
	
	
	
	
	
	
	

	
	Trade and other payables
	4,090
	
	9,427
	
	5,631
	
	

	
	
	4,090
	
	9,427
	
	5,631
	
	



Major risks and the mitigation processes are outlined below:

(a) Market risk

(i) Foreign exchange risk

The Group operates internationally and are exposed to foreign exchange risk arising from various currency exposures, principally to the US dollar and UK sterling.

Foreign exchange risk arises from future commercial transactions and recognised assets and liabilities that are denominated in a currency that is not the entity’s functional currency. The risk is measured using sensitivity analysis and cash flow forecasting. Forward contracts and foreign cash deposits are used to manage foreign exchange risk.

The Treasury Management Committee is responsible for managing exposures in each foreign currency. The Group’s risk management policy is to substantially hedge anticipated transactions when net exposures are reasonably certain to occur.

The Group’s exposure to foreign currency risk at the reporting date was as follows:

	
	30 June 2011
	30 June 2010
	30 June 2009
	
	

	
	USD
	GBP
	
	USD
	GBP
	
	USD
	GBP
	

	Cash
	37,979
	
	4,527
	
	467
	
	39,413
	
	950,155
	
	
	—
	

	Trade receivables
	609,150
	813,805
	
	Nil
	Nil
	Nil
	Nil



The carrying amounts of the financial assets and liabilities are denominated in Australian dollars.

Sensitivity

Based on the financial instruments held at 30 June 2011 the profit after tax impacts for change in the Group’s foreign exchange exposure would be:

	Exchange rates
	
	30 June 2011
	
	30 June 2010
	
	30 June 2009
	
	
	

	
	
	USD
	GBP
	USD
	GBP
	USD
	GBP
	

	+/- 10 percent
	
	A$50,332
	
	A$63,647
	
	A$42
	
	A$5,410
	
	A$130,111
	
	A$—
	
	



(ii) Cash flow and fair value interest rate risk

The Group’s interest rate risk arises from investment of available funds in capital guaranteed instruments consistent with the Treasury Management Committee directives. The Group manages its cash flow interest rate risk by using floating and fixed interest rate instruments.
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Sensitivity

Based on average cash balances held throughout 2011 the profit after tax impacts for changes in interest rates would be:

	
	2011
	
	2010
	
	2009
	

	
	A$’000
	A$’000
	A$’000

	Interest rates
	
	
	
	
	
	

	+/- 50 basis points
	232
	209
	
	196
	

	+/- 100 basis points
	464
	418
	
	395
	



(b) Credit risk

The Group has significant concentrations of credit risk. The very nature of Biota’s business makes it dependent on a few large pharmaceutical companies, from which it will receive income. The Group has policies in place to ensure that sales of services are made to customers with an appropriate credit history and exposures are restricted through regular invoicing and cash collection. Derivative counterparties and cash transactions are limited to high credit quality financial institutions with a long term credit rating greater than A-1+ or covered by an Australian Federal Government Guarantee. The Group has policies that limit the amount of credit exposure to any one (1) financial institution and in the last financial year ensured that a significant portion of cash balances were maintained in accounts covered by an Australian Federal Government Guarantee. The following table sets out the cash deposits summary, and an analysis of trade receivables by customer type.

	
	
	2011
	
	2010
	2009
	

	
	
	A$’000
	A$’000
	
	A$’000

	
	Cash at bank and short-term bank deposits
	
	
	
	
	
	

	
	AA/A-1+
	57,011
	98,867
	78,704
	

	
	A/A-1+
	13,000
	3,000
	5,000
	

	
	BBB+/A-2 (government guaranteed)
	—
	
	3,000
	
	3,000
	

	
	
	70,011
	104,867
	86,704
	

	Trade receivables
	
	
	
	
	
	

	
	New customers (less than 6 months)
	613
	—
	
	—

	
	Existing customers (more than 6 months) with no defaults in the past
	1,970
	
	907
	
	7,583
	

	
	Total trade receivables
	2,583
	
	907
	
	7,583
	



During the year cash at bank and short term bank deposits were placed with institutions whereby approximately 20% of cash holdings were secured by the Australian Federal Government Guarantee.

(c) Liquidity risk

Prudent liquidity risk management implies maintaining sufficient cash and marketable securities. The Treasury Management Committee maintains appropriate cash forecasts to ensure sufficient liquid funds to meet reasonable short term operational needs. All financial assets and liabilities are available at call or are due for settlement within the next 30 days.

(d) Fair value estimation

The fair value of financial assets and financial liabilities must be estimated for recognition and measurement or for disclosure purposes.

As of 1 July 2009, Biota Holdings Limited has adopted the amendment to AASB 7 Financial Instruments: Disclosures which requires disclosure of fair value measurements by level of the following fair value measurement hierarchy:

(a) quoted prices (unadjusted) in active markets for identical assets or liabilities (level 1); 20

[image: ]Table of Contents

(b) inputs other than quoted prices included within level 1 that are observable for the asset of liability, either directly (as prices) or indirectly (derived from prices) (level 2); and

(c) inputs for the asset or liability that are not based on observable market data ( unobservable inputs) (level 3).

At 30 June 2011 no assets were held at fair value therefore no disclosure is required.

· CRITICAL ACCOUNTING ESTIMATES AND JUDGEMENTS

Estimates and judgements are continually evaluated and are based on historical experience and other factors, including expectations of future events that may have a financial impact on the entity and that are believed to be reasonable under the circumstances.

(a) Critical accounting estimates and assumptions

The Group makes estimates and assumptions concerning the future. The resulting accounting estimates will, by definition, seldom equal the related actual results. The estimates and assumptions that have a significant risk of causing a material adjustment to the carrying amounts of assets and liabilities within the next financial year are discussed below.

(i) Carrying value of intangible assets

In accordance with accounting policies note 1(p), the Group predominantly expenses all research costs. The nature of the pharmaceutical industry in regard to drug development and subsequent licensing often means that when a program is licensed there are significant upfront payments with the potential of significant milestone and royalty entitlements. The recoverability of internally generated intellectual property carrying values in the balance sheet does not take account of potential licensing or sale transactions, as these cash flows cannot be estimated with sufficient reliability nor can the probability of their occurrence.

The carrying values of intangible assets are supported by anticipated future revenues or benefits arising from the underlying intangible assets. Intangible assets capitalised have traditionally been purchased from third parties.

The identification of useful lives of these intangibles also requires judgement. The amortisation of acquired intellectual property is over the period of economic benefit to the Group, which has been estimated based on the next Go/No-go decision point for the relevant project.

The amortisation of the Royalty Prepayment is based on current year sales as a proportion of the total anticipated future sales.

(ii) Carrying value of property, plant and equipment

The assets in question represent scientific equipment and facilities used by Biota in the pursuit of their research activities. For accounting purposes these assets are property plant and equipment and subject to the impairment test as described in accounting note 1(j). AASB 136 Impairment of Assets defines the recoverable amount of an asset or group of assets as the higher of its fair value less costs to sell or value in use. Value in use is calculated using the present value of associated future cash flows. There are inherent issues about assessing the recoverability of Biota’s assets because:

(a) Biota is engaged in research activities and therefore future cash flows directly related to the current projects are difficult to predict; and

(b) There is not an active secondary market for such assets and therefore their individual sales/fair value is limited and probably below carrying amount.
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The nature of Biota’s activities is such that the assets are classified as corporate assets as defined in AASB 136, being those assets which do not generate cash flows independently of other assets. AASB 136 requires that corporate assets be allocated to other groups of assets and tested for impairment on that basis. Where a reasonable allocation cannot be made to asset groups the standard permits corporate assets to be tested for impairment against entity wide value. Applying this principle our view is that their recoverable amount can therefore be determined as the higher of entity wide cash flows or in this case, Biota’s market value.

(iii) Income tax

The Group is subject to income taxes in Australia and jurisdictions where it has, or has had, foreign operations. The Group estimates its tax liabilities based on the understanding of the tax laws and advice from tax experts. Where the final tax outcome of these matters is different from the amounts that were initially recorded, such differences will impact the current and deferred income tax assets and liabilities in the period such determinations are made. Key matters that may affect income tax are:

(a) Tax audit

The Australian Taxation Office (ATO) has been conducting an audit in respect to income and expenditures associated with the litigation against GlaxoSmithKline (GSK). On 19 December 2011, the ATO issued a position paper. The ATO’s preliminary conclusion is that having accepted the legal costs as deductible, the settlement sum received of $20 million is ordinary income (and not a capital gain). If the latter is sustained, this would result in an additional income tax assessment of approximately $2 million after utilisation of previously unrecognised tax losses.

The ATO position paper invites a response where there is a disagreement of the facts or interpretation by the ATO. Biota disagrees with the conclusion reached in respect of the settlement sum received and have prepared a response to the ATO position paper. Accordingly, no liability has been recognised in this regard.

(b) Recognised tax losses

In determining the amount to be recognised in these accounts, management has estimated the amount for which there are sufficient taxable temporary differences and where there is convincing evidence that sufficient future taxable profit will be available. Given the industry the Group operates in, the historic volatility of revenue and that the majority of available losses are transferred (see note 8) management need to conclude that the “convincing evidence” requirements of the standard are met for future taxable income. Management has determined that given these uncertainties, the evidence available for forecast profitability does not support the early recognition of losses as at 30 June 2011 or 30 June 2010. As at 30 June 2009, management concluded that $4.6m ($1.38m net) in tax losses should be brought to account.

· SEGMENT INFORMATION

(a) Description of segments

Management had determined the operating segments based on the reports reviewed by the strategic steering committee that are used to make strategic decisions.

The committee reviews the business from a divisional perspective (ie Research, Product Development and Corporate) and on a project basis. The business in predominantly managed on a divisional basis and so management has concluded that these divisions represent the operating and reportable segments of the business. The Group operates globally in developing its projects and has laboratories in Australia and England.
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(b) Segment information provided to the strategic steering committee

The business segment information provided to the strategic steering committee for the reportable segments for the last three (3) financial years is set out in the table below:

	Divisions
	
	
	Product
	
	
	Intersegment
	
	
	

	
	Research
	Development
	Corporate
	elimination
	Total
	

	
	
	
	2011
	
	2011
	
	2011
	
	2011
	
	2011
	
	

	
	
	
	A$’000
	A$’000
	A$’000
	A$’000
	A$’000
	

	
	External revenue
	65
	
	613
	
	13,927
	
	—
	
	14,605
	
	

	
	Intersegment revenue
	5,951
	
	—
	
	4,499
	
	(10,450)
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Total segment revenue
	6,016
	
	613
	
	18,426
	
	(10,450)
	14,605
	

	Adjusted EBITDA
	
	
	
	
	
	
	
	
	
	
	

	
	(21,312)
	(14,404)
	8,677
	
	(97)
	(27,136)
	

	
	Depreciation & amortisation
	4,574
	
	8
	
	1,334
	
	—
	
	5,916
	
	

	
	Income tax (expense)/credit
	1,953
	
	706
	
	(1,584)
	—
	1,075
	

	Divisions
	
	
	Product
	
	
	
	Intersegment
	
	
	
	

	
	Research
	Development
	Corporate
	elimination
	Total
	

	
	
	
	2010
	
	2010
	
	2010
	
	2010
	
	2010
	
	

	
	
	
	A$’000
	A$’000
	A$’000
	A$’000
	A$’000
	

	
	External revenue
	544
	
	355
	
	66,711
	
	—
	
	67,590
	
	

	
	Intersegment revenue
	766
	
	—
	
	1,106
	
	(1,872)
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Total segment revenue
	1,310
	
	335
	
	67,817
	
	(1,872)
	67,590
	

	Adjusted EBITDA
	
	
	
	
	
	
	
	
	
	
	

	
	(19,950)
	(7,362)
	60,383
	
	—
	33,071
	

	
	Depreciation & amortisation
	10,271
	
	9
	
	4,185
	
	—
	
	14,465
	
	

	
	Income tax (expense)/credit
	4,320
	
	1,928
	
	(10,297)
	—
	(4,049)
	

	Divisions
	
	
	Product
	
	
	
	Intersegment
	
	
	
	

	
	Research
	Development
	Corporate
	elimination
	Total
	

	
	
	
	2009
	
	2009
	
	2009
	
	2009
	
	2009
	
	

	
	
	
	A$’000
	A$’000
	A$’000
	A$’000
	A$’000
	

	
	External revenue
	4,697
	
	2,636
	
	53,225
	
	—
	
	60,558
	
	

	
	Intersegment revenue
	1,150
	
	—
	
	—
	
	(1,150)
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Total segment revenue
	5,847
	
	2,636
	
	53,225
	
	(1,150)
	60,558
	

	Adjusted EBITDA
	
	
	
	
	
	
	
	
	
	
	

	
	(6,052)
	(5,917)
	65,187
	
	(1,150)
	52,068
	

	
	Depreciation & amortisation
	1,293
	
	—
	
	3,834
	
	—
	
	5,127
	
	

	
	Income tax (expense)/credit
	1,973
	
	1,619
	
	(7,228)
	—
	(3,636)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	



The chief operating decision maker reviews assets and liabilities on a consolidated basis monthly. Therefore, no measure of segment assets and liabilities is separately disclosed in this report.

Whilst the Group advances its programs globally, it has assets in two (2) geographical locations. The following table sets out the location of the Group’s non current assets:

	
	
	
	Australia
	
	
	
	England
	
	
	
	
	Total
	
	

	
	2011
	
	2010
	
	2009
	
	2011
	2010
	
	2009
	
	2011
	
	2010
	
	2009
	

	
	A$’000
	A$’000
	A$’000
	A$’000
	
	A$’000
	A$’000
	A$’000
	A$’000
	A$’000

	Non current assets
	9,237
	
	12,841
	
	16,858
	
	252
	
	2,387
	
	—
	
	9,490
	
	15,228
	
	16,858
	



All revenue is generated by the Group’s Australian based operations, although counterparties may be in other countries.
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(c) Other segment information

(i) Segment revenue

Sales between segments are carried out at arm’s length and are eliminated on consolidation. The revenue from external parties reported to the strategic steering committee is measured in a manner consistent with that in the income statement. Revenues from external customers are derived from royalty on sales, grants for institutions and funding agreements with partners. Revenue is derived from a small number of sources, and of which three contribute greater than 10% of revenue.

(ii) Adjusted EBITDA

A reconciliation of adjusted EBITDA to operating (loss)/profit before income tax is provided as follows:

	
	
	
	
	
	
	
	Consolidated
	
	
	

	
	
	
	2011
	
	
	2010
	
	
	2009
	
	

	
	
	
	A$’000
	
	
	A$’000
	A$’000
	

	
	Adjusted EBITDA
	(27,136)
	
	
	
	33,071
	
	
	52,068
	
	

	
	Interest revenue
	4,414
	
	2,513
	
	
	2,935
	

	
	Finance costs
	
	—
	(38)
	
	(120)
	

	
	Depreciation
	(2,114)
	
	(1,435)
	
	(1,184)
	

	
	Amortisation
	(3,802)
	
	(13,030)
	
	(3,943)
	

	
	Legal expenses
	
	—
	
	
	—
	(7,244)
	

	
	Share expense
	(528)
	
	(797)
	
	(695)
	

	(Loss)/profit before income tax from continuing operations
	(29,165
	)
	
	
	20,284
	
	
	41,817
	
	

	5
	REVENUE
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	Consolidated
	
	
	

	
	
	
	
	2011
	
	2010
	
	
	2009
	
	

	
	
	
	
	A$’000
	
	
	A$’000
	A$’000
	

	
	From continuing operations
	
	
	
	
	
	
	
	
	
	
	
	

	
	Royalty income
	9,564
	63,715
	
	
	45,000
	

	
	Collaboration income
	
	
	
	
	
	
	
	
	
	
	
	

	
	- Partnering revenue
	
	—
	553
	
	
	4,426
	

	
	- Research revenue
	
	—
	801
	
	
	8,190
	

	
	- Development revenue
	
	613
	
	
	—
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	10,177
	65,069
	
	
	57,616
	

	
	Other revenue
	
	
	
	
	
	
	
	
	
	
	
	

	
	Interest revenue
	4,414
	2,513
	
	
	2,935
	

	
	Other revenue
	
	14
	8
	
	
	7
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Revenue from continuing operations
	
	14,605
	67,590
	
	
	60,558
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



Partnering revenue relates to the amortisation of upfront payments received from AstraZeneca and Boehringer Ingelheim over the period of related Research and Development services which ended in F2010. Research revenue relates to payments made by AstraZeneca and Boehringer Ingelheim for Research and Development services in each period. Development revenue relates to cost plus fee contract awarded by BARDA, of the US Department of Health and Human Services.
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	6
	OTHER INCOME
	
	
	
	
	
	
	

	
	
	
	
	Consolidated
	
	

	
	
	2011
	
	2010
	
	2009
	

	
	
	A$’000
	
	A$’000
	A$’000

	Grants-Other Governments (note a)
	2,466
	
	
	3,875
	
	2,776
	

	Litigation settlement (note b)
	—
	
	
	—
	
	20,000
	

	
	
	2,466
	3,875
	22,776
	

	
	
	
	
	
	
	
	
	



(a) Grants – Other Governments

The National Institutes of Health (NIH) has awarded grant funds to complete research and development of the LANI programs. There are no unfulfilled conditions or other contingencies related to this portion of the grant.

(b) Litigation settlement

Litigation was concluded in July 2008, following mediation. The agreement provided for a payment of $20 million and a normalisation of commercial relations.

	7
	EXPENSES
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	Consolidated
	
	
	

	
	
	
	
	
	2011
	2010
	
	2009
	
	

	
	
	
	Notes
	A$’000
	
	A$’000
	A$’000
	

	
	(Loss)/profit before income tax includes the following specific expenses:
	
	
	
	
	
	
	
	
	

	Depreciation
	
	
	
	
	
	
	
	
	

	
	- Plant and equipment
	
	
	993
	921
	
	613
	

	
	- Leasehold improvements
	
	
	747
	
	514
	
	571
	
	

	
	Total depreciation
	
	
	1,740
	
	1,435
	
	1,184
	
	

	Amortisation of computer software
	
	
	69
	253
	
	225
	

	
	Amortisation of antibacterial intangible assets acquired from Prolysis Ltd and MaxThera Inc.
	13
	
	2,894
	8,777
	
	—
	

	
	Sub-royalty expense
	
	
	
	
	
	
	
	
	

	
	- Amortisation of royalty prepayment
	
	
	1,213
	4,000
	
	3,706
	

	
	- Change in present value of contingent consideration
	
	
	—
	
	96
	
	516,
	
	

	
	Total sub-royalty expense
	
	
	1,213
	
	4,096
	
	4,222
	
	

	Loss on disposal of plant and equipment
	
	
	128
	7
	
	9
	

	
	
	
	
	
	
	
	
	
	
	

	
	Rental expense relating to operating leases
	
	
	
	
	
	
	
	
	

	
	- Minimum lease payments
	
	
	820
	792
	
	572
	

	
	- Sub-leases
	
	
	95
	
	116
	114
	

	Total rental expense relating to operating leases
	
	
	915
	
	908
	
	686
	
	

	
	Employee benefits expense
	
	
	13,664
	11,093
	8,916
	

	Superannuation expense
	
	
	1,044
	828
	
	826
	

	
	
	
	
	
	
	
	
	
	
	

	
	Research and development expenses
	
	
	20,682
	21,749
	
	13,332
	

	Finance costs
	
	
	
	
	
	
	
	
	

	
	- Net foreign exchange loss
	
	
	27
	
	38
	
	120
	
	

	Total finance costs
	
	
	27
	38
	
	120
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· INCOME TAX

The income tax expense for the financial year differs from the amount calculated on the result. The differences are reconciled as follows:

Consolidated
	
	
	2011
	
	2010
	
	2009
	
	

	(a)  Income tax expense
	A$’000
	A$’000
	A$’000
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	Current tax
	1,170
	(3,674)
	—
	

	
	Deferred tax
	(95)
	(375)
	(3,636)
	

	
	
	
	
	
	
	
	
	

	
	
	1,075
	
	(4,049)
	(3,636)
	

	Income tax (expense)/credit is attributable to:
	
	
	
	
	
	
	

	
	(Loss)/profit from continuing operations
	1,075
	
	(4,049)
	(3,636)
	

	Aggregate income tax (expense)/credit
	
	
	
	
	
	
	

	
	1,075
	
	(4,049)
	(3,636)
	

	
	Deferred income tax expense included in income tax comprises:
	
	
	
	
	
	
	

	
	Decrease in deferred tax assets (note 12)
	(95)
	(375)
	(3,636)
	

	
	
	
	
	
	
	
	
	

	
	
	(95)
	(375)
	(3,636)
	

	(b)  Numerical reconciliation of income tax credit/(expense) to prima facie tax
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	(Loss)/profit from continuing operations before income tax
	(29,165)
	20,284
	
	41,817
	

	Tax credit/(expense) at the Australian tax rate of 30%
	
	
	
	
	
	
	

	
	8,750
	
	(6,085)
	(12,545)
	

	
	
	
	
	
	
	
	
	

	
	Adjusting items
	
	
	
	
	
	
	

	
	Tax effect of amounts which are not deductible (taxable) in calculating taxable income:
	
	
	
	
	
	
	

	
	Share-based payments
	(117)
	(239)
	(209)
	

	
	Non-taxable amortisation
	(106)
	(604)
	(516)
	

	
	Net research and development claim
	1,295
	1,875
	
	1,774
	

	
	UK Research and development tax credit
	1,170
	—
	—
	

	
	Sundry items
	(27)
	(59)
	(187)
	

	
	
	
	
	
	
	
	
	

	
	
	10,965
	
	(5,112)
	(11,683)
	

	
	UK tax losses and timing differences not recognised
	(3,032)
	(4,175)
	—
	

	
	Previously unrecognised tax losses now assessed as recoverable
	—
	5,238
	
	8,047
	

	
	Current losses not brought to account
	(6,858)
	—
	—
	

	Income tax credit/(expense)
	
	
	
	
	
	
	

	
	1,075
	
	(4,049)
	(3,636)
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	(c)  Unrecognised temporary differences and tax losses
	
	
	
	
	
	
	

	Australian
	
	
	
	
	
	
	

	
	– Group tax losses
	22,860
	—
	3,217
	

	
	– Transferred tax losses
	17,553
	
	17,553
	
	31,813
	
	

	
	
	40,413
	17,553
	
	35,030
	

	United Kingdom
	
	
	
	
	
	
	

	
	– Trading losses and temporary differences (GBP)
	23,981
	
	13,918
	
	—
	
	

	Tax effect of unrecognised temporary differences and tax losses for which no deferred tax asset has been recognised
	22,196
	12,143
	
	10,509
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Potential future income tax benefits attributable to tax losses carried forward have not been brought to account at 30 June 2011, 2010 and 2009 to the extent that the Directors do not believe that it is appropriate to regard realisation of the future income tax benefit as probable. Note 3 (a) (iii) (b) sets out the estimation of the amount of tax losses brought to account.

The recoverability of all of the unrecognised tax losses is dependent on continuing to meet the relevant tax laws. Group tax losses (those incurred after the Group entered into the tax consolidation regime) can be fully offset against future taxable income. Transferred tax losses (those which arose prior to entry into the tax consolidation regime) can only be utilised to the extent allowed by the tax consolidation rules. This only allows utilisation of a proportion of transferred losses in a given year, dependant on the “available fraction” calculation. Currently transferred tax losses are recoverable on a 53.7% basis, ie for every dollar of taxable income only 53.7 cents can be offset by transferred tax losses.

(d) Tax consolidation legislation

Biota Holdings Limited and its wholly-owned Australian controlled entities implemented the tax consolidation legislation. The accounting policy in relation to this legislation is set out in note 1(g).

· CURRENT ASSETS – CASH AND CASH EQUIVALENTS

	
	
	Consolidated
	
	

	
	2011
	2010
	
	2009
	

	
	A$’000
	
	A$’000
	A$’000

	Cash
	
	
	
	
	
	

	Cash at bank and on hand
	10,011
	78,900
	
	52,704
	

	Deposits at call
	60,000
	
	25,967
	
	34,000
	

	
	70,011
	104,867
	
	86,704
	

	
	
	
	
	
	
	



Cash balances include $0.1 million (2010: $2.6m; 2009: $4.6m) in respect of advance payments by the National Institutes of Health to progress the LANI program. This balance can only be used to fund related research expenditure.

(a) Reconciliation to cash at the end of the year

The above figures are reconciled to cash at the end of the financial year as shown in the statement of cash flows as follows:

	Balance per cash flow statements
	70,011
	104,867
	86,704
	

	
	
	
	
	
	
	



(b) Risk exposure

The exposure to interest rate and counterparty credit risk is discussed in note 2. The maximum exposure to credit risk at the reporting date is the carrying amount of each class of cash and cash equivalents mentioned above.

10	CURRENT ASSETS – TRADE AND OTHER RECEIVABLES

	
	
	
	Consolidated
	
	
	

	
	
	2011
	2010
	
	2009
	
	

	
	
	A$’000
	
	A$’000
	A$’000
	

	Trade receivables
	
	2,583
	
	907
	
	7,583
	
	

	Other receivables
	776
	104
	
	58
	
	

	Deposits paid
	72
	80
	
	1
	
	

	Accrued interest
	252
	519
	
	215
	
	

	Prepayments
	
	377
	
	462
	
	210
	
	

	
	4,060
	2,072
	
	8,067
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(a) Impaired trade receivables

There were no impaired trade receivables for the Group in 2011 (2010: Nil; 2009: Nil).

(b) Past due but not impaired

Trade and other receivables are not past due.

(c) Foreign exchange and interest rate risk

Trade and other receivables are not exposed to foreign currency risk or interest rate risk (see note 2).

(d) Fair value and credit risk

Due to the nature of these receivables, the carrying amount is assumed to approximate their fair value.

The maximum exposure to credit risk at the reporting date is the carrying amount of each class of receivables mentioned above. The fair value of securities held for certain trade receivables is insignificant as is the fair value of any collateral sold or re-pledged. Note 2 provides information on the risk management policy of the Group and the credit quality of the entity’s trade receivables.
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	11
	NON-CURRENT ASSETS – PROPERTY, PLANT AND EQUIPMENT
	
	
	
	
	
	
	

	
	
	
	Plant &
	Leasehold
	
	
	

	
	
	
	equipment
	improvements
	Total
	

	
	
	
	A$’000
	A$’000
	A$’000
	

	
	Consolidated
	
	
	
	
	
	
	

	
	At 1 July 2008
	
	
	
	
	
	
	

	
	Cost
	
	8,151
	6,550
	
	14,701
	

	
	Accumulated depreciation
	(5,374)
	(1,784)
	(7,158)
	

	
	
	
	
	
	
	
	
	
	

	
	Net book amount
	2,777
	4,766
	
	7,543
	

	Year-ended 30 June 2009
	
	
	
	
	
	
	

	
	Opening net book amount
	2,777
	4,766
	
	7,543
	

	
	Additions
	558
	21
	
	579
	

	
	Disposals
	(12)
	(2)
	(14)
	

	
	Exchange differences
	—
	—
	—
	

	
	Depreciation charge
	(613)
	(571)
	(1,184)
	

	Closing net book amount
	
	
	
	
	
	
	

	
	2,710
	4,214
	
	6,924
	

	
	At 30 June 2009
	
	
	
	
	
	
	

	
	Cost
	
	5,241
	6,474
	
	11,715
	

	
	Accumulated depreciation
	(2,531)
	(2,260)
	(4,791)
	

	Net book amount
	
	
	
	
	
	
	

	
	2,710
	4,214
	
	6,924
	

	
	Year ended 30 June 2010
	
	
	
	
	
	
	

	
	Opening net book amount
	2,710
	4,214
	
	6,924
	

	
	Additions
	1,243
	38
	
	1,281
	

	
	Disposals
	(8)
	—
	(8)
	

	
	Exchange differences
	(1)
	—
	(1)
	

	
	Depreciation charge
	(921)
	(514)
	(1,435)
	

	
	
	
	
	
	
	
	
	
	

	
	Closing net book amount
	3,023
	3,738
	
	6,761
	

	At 30 June 2010
	
	
	
	
	
	
	

	
	Cost
	
	6,452
	6,512
	
	12,964
	

	
	Accumulated depreciation
	(3,429)
	(2,774)
	(6,203)
	

	
	
	
	
	
	
	
	
	
	

	
	Net book amount
	3,023
	3,738
	
	6,761
	

	Year ended 30 June 2011
	
	
	
	
	
	
	

	
	Opening net book amount
	3,023
	3,738
	
	6,761
	

	
	Additions
	613
	—
	613
	

	
	Disposals
	(166)
	—
	(166)
	

	
	Exchange differences
	(6)
	(5)
	(11)
	

	
	Depreciation charge
	(993)
	(747)
	(1,740)
	

	Closing net book amount
	
	
	
	
	
	
	

	
	2,471
	2,986
	
	5,457
	

	
	At 30 June 2011
	
	
	
	
	
	
	

	
	Cost
	
	6,447
	6,506
	
	12,953
	

	
	Accumulated depreciation
	(3,976)
	(3,520)
	(7,496)
	

	Net book amount
	
	
	
	
	
	
	

	
	2,471
	2,986
	
	5,457
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	12
	NON-CURRENT ASSETS – DEFERRED TAX ASSETS
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	Consolidated
	
	

	
	
	
	
	2011
	
	2010
	
	2009
	

	
	
	Notes
	A$’000
	
	A$’000
	A$’000

	The balance comprises temporary differences attributable to:
	
	
	
	
	
	
	
	
	

	Tax losses anticipated to be utilised with 12 months
	
	
	—
	
	—
	1,380

	Unrealised foreign exchange losses
	
	
	1
	
	22
	40

	Employee benefits
	
	
	720
	
	437
	490

	Intangibles
	
	
	941
	
	193
	—

	Accruals
	
	
	194
	
	264
	134

	Deferred revenue
	
	
	43
	
	
	783
	
	1,579
	

	Total deferred tax assets
	
	
	1,899
	
	1,699
	3,623

	Set-off of deferred tax liabilities pursuant to set-off provisions
	17
	
	(837)
	(542)
	(2,091)

	Net deferred tax assets
	
	
	1,062
	
	
	1,157
	
	1,532
	

	
	
	
	
	
	
	
	
	
	
	



All movements in deferred tax amounts have been reflected in the income statements.
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	13
	NON-CURRENT ASSETS – INTANGIBLE ASSETS
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	Intellectual
	Computer
	Royalty
	
	
	

	
	
	
	
	property
	software
	prepayment
	Total
	

	
	
	
	
	A$’000
	A$’000
	A$’000
	A$’000
	

	
	Consolidated
	
	
	
	
	
	
	
	
	
	

	
	At 1 July 2008
	
	
	
	
	
	
	
	
	
	

	
	Cost
	
	
	—
	1,284
	13,762
	
	15,046
	

	
	Accumulated amortisation
	
	—
	
	(935)
	(1,998)
	(2,933)
	

	
	Net book amount
	
	—
	
	349
	
	11,764
	
	12,113
	
	

	Year ended 30 June 2009
	
	
	
	
	
	
	
	
	
	

	
	Opening net book amount
	
	—
	349
	11,764
	
	12,113
	

	
	Additions
	
	—
	233
	—
	233
	

	
	Write off
	
	—
	(13)
	—
	(13)
	

	
	Amortisation charge
	
	—
	
	(225)
	(3,706)
	(3,931)
	

	
	Closing net book amount
	
	—
	
	344
	
	8,058
	
	8,402
	
	

	At 30 June 2009
	
	
	
	
	
	
	
	
	
	

	
	Cost
	
	
	—
	1,504
	13,762
	
	15,266
	

	
	Accumulated amortisation
	
	—
	
	(1,160)
	(5,704)
	(6,864)
	

	
	Net book amount
	
	—
	
	344
	
	8,058
	
	8,402
	
	

	Year ended 30 June 2010
	
	
	
	
	
	
	
	
	
	

	
	Opening net book amount
	
	—
	344
	8,058
	
	8,402
	

	
	Additions (see below)
	12,213
	83
	—
	12,296
	

	
	Impact of exchange rate movement
	(358)
	—
	—
	(358)
	

	
	Amortisation charge
	
	(8,777)
	(253)
	(4,000)
	(13,030)
	

	
	Closing net book amount
	
	3,078
	
	174
	
	4,058
	
	7,310
	
	

	At 30 June 2010
	
	
	
	
	
	
	
	
	
	

	
	Cost
	
	12,024
	1,586
	13,762
	
	27,372
	

	
	Accumulated amortisation
	
	(8,946)
	(1,412)
	(9,704)
	(20,062)
	

	
	Net book amount
	
	3,078
	
	174
	
	4,058
	
	7,310
	
	

	Year ended 30 June 2011
	
	
	
	
	
	
	
	
	
	

	
	Opening net book amount
	3,078
	174
	4,058
	
	7,310
	

	
	Additions
	
	—
	33
	—
	33
	

	
	Disposals
	
	—
	(12)
	—
	(12)
	

	
	Impact of exchange rate movement
	(184)
	—
	—
	(184)
	

	
	Amortisation charge
	
	(2,894)
	(69)
	(1,213)
	(4,176)
	

	Closing net book amount
	
	—
	
	126
	
	2,845
	
	2,971
	
	

	
	At 30 June 2011
	
	
	
	
	
	
	
	
	
	

	
	Cost
	
	10,472
	1,525
	13,762
	
	25,759
	

	
	Accumulated amortisation
	
	(10,472)
	(1,399)
	(10,917)
	(22,788)
	

	Net book amount
	
	—
	
	126
	
	2,845
	
	2,971
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Additions for year ended 30 June 2010

The group acquired the key assets of Prolysis Limited and MaxThera Inc, on 19 November 2009 and 1 March 2010 respectively. The acquisitions increased the groups portfolio of research projects, particularly in the antibacterial field. Details of the purchase consideration, the net assets acquired and the goodwill are as follows:

	
	
	Prolysis
	MaxThera
	
	

	
	
	Limited
	Inc
	Total

	
	
	A$’000
	A$’000
	A$’000

	
	Cash paid
	—
	
	1,338
	
	1,338
	

	
	Shares issued (3,985,240 @ $2.71)
	10,800
	
	—
	10,800
	

	
	Shares acquired on market (155,850 @ $2.21)
	—
	
	345
	
	345
	

	Total purchase consideration
	10,800
	
	1,683
	12,483
	

	
	Assets acquired
	
	
	
	
	
	
	

	
	Property plant & equipment
	270
	
	—
	270
	

	
	Intellectual property
	10,530
	
	
	1,683
	
	12,213
	

	
	
	10,800
	
	1,683
	
	12,483
	



The intellectual property is attributed to the value in the programs acquired. The appreciation of the Australian dollar against the UK pound resulted in an exchange rate benefit, being charged to the Foreign Currency Translation Reserve.

14	CURRENT LIABILITIES – TRADE AND OTHER PAYABLES

	
	
	
	
	Consolidated
	
	
	

	
	
	2011
	2010
	
	2009
	
	

	
	
	A$’000
	
	
	A$’000
	A$’000
	

	Current (unsecured)
	
	
	
	
	
	
	
	
	
	
	

	Trade payables
	2,673
	7,620
	
	4,285
	
	

	Other payables
	
	1,417
	
	1,807
	
	1,346
	
	

	
	4,090
	9,427
	
	5,631
	
	

	(d)   Risk exposures
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Information of the Group’s exposure to foreign exchange risk is provided in note 2.
	
	
	
	
	
	
	
	
	
	
	

	15   CURRENT LIABILITIES – DEFERRED REVENUE
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	Consolidated
	
	
	

	
	2011
	
	2010
	
	
	2009
	
	

	
	A$’000
	
	A$’000
	A$’000
	

	Deferred revenue
	143
	
	
	2,610
	
	
	5,262
	
	

	
	
	
	
	
	
	
	
	
	
	
	



Deferred revenue represents

(i) amounts received in advance from government grant authorities which will be released to revenue as expenses occur.

(ii) Upfront receipts from collaborations which will be released to profit over the research collaboration term.
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16	CURRENT LIABILITIES – PROVISIONS

	
	
	Consolidated
	
	

	
	2011
	2010
	
	2009
	

	
	A$’000
	
	A$’000
	A$’000

	Employee benefits
	2,152
	
	1,422
	
	1,561
	

	
	
	
	
	
	
	



Amounts not expected to be settled within the next 12 months

The current provision for long service leave includes all unconditional entitlements where employees have completed the required period of service and also where employees are entitled to pro-rata payments in certain circumstances. The entire amount is presented as current, since the Group does not have an unconditional right to defer settlement. Based on experience, the Group does not expect all employees to take the full amount of accrued long service leave or require payment within the next twelve (12) months.

The following amounts reflect leave included as a current liability above that is not expected to be taken or paid within the next twelve (12) months.

	
	
	
	
	
	
	
	
	
	Consolidated
	
	
	

	
	
	
	
	
	2011
	
	
	2010
	
	
	2009
	
	

	
	
	
	
	
	A$’000
	
	
	
	A$’000
	A$’000
	

	
	Long service leave obligation expected to be settled after 12 months
	
	
	
	318
	
	
	
	
	266
	
	210
	
	

	17   NON-CURRENT LIABILITIES – DEFERRED TAX LIABILITIES
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	Consolidated
	
	
	

	
	
	
	
	2011
	
	
	
	2010
	
	
	
	2009
	
	

	
	
	Notes
	A$’000
	
	A$’000
	A$’000
	

	
	The balance comprises temporary differences attributable to:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Property, plant & equipment
	
	
	86
	
	
	117
	
	
	182
	
	

	
	Prepayments
	
	
	4
	
	
	1
	
	
	—
	

	
	Accrued income
	
	
	747
	
	
	
	
	424
	
	
	1,909
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	837
	
	
	
	
	542
	
	
	2,091
	
	

	
	Set-off of deferred tax assets pursuant to set-off provisions
	12
	(837)
	
	
	(542)
	
	
	(2,091)
	

	
	Net deferred tax liabilities
	
	
	
	—
	
	
	
	
	—
	
	—
	
	

	All movements in deferred tax liabilities have been reflected in the income statements.
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	18   NON-CURRENT LIABILITIES – PROVISIONS
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	Consolidated
	
	
	

	
	
	
	
	2011
	
	
	
	2010
	
	
	
	2009
	
	

	
	
	
	
	A$’000
	
	
	A$’000
	A$’000
	

	
	Employee benefits
	
	
	320
	
	
	
	138
	
	
	71
	
	

	
	Contingent consideration
	
	
	
	—
	
	
	
	
	—
	
	2,072
	
	

	
	
	
	
	320
	
	
	138
	
	
	2,143
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Movements in provisions

	
	Consolidated

	
	2010
	
	2009
	

	
	A$’000
	A$’000

	Contingent consideration
	
	
	
	

	At start of year
	2,072
	6,556

	Interest expense on unwinding of discount
	96
	516

	Payment of contingent consideration
	(2,168)
	(5,000)

	At end of year
	—
	
	2,072
	

	
	
	
	
	



Contingent consideration:

The Group entered into arrangements in 2007 where parties agreed to exchange variable royalty payments for use of intellectual property, for a fixed fee. The transaction offered the third parties the opportunity of earning additional payments should Relenza sales exceed specified amounts. Provision had been made for these payments on a present value basis consistent with the Group accounting policy at note 1(r). The final payment was made in April 2010.
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	19
	CONTRIBUTED EQUITY
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	Consolidated
	
	
	
	
	
	
	
	
	

	
	
	
	
	2011
	2010
	
	2009
	
	
	
	
	
	
	
	

	(a)
	Share capital
	
	
	Shares
	
	Shares
	Shares
	2011
	
	2010
	
	2009
	
	

	
	
	Notes
	‘000
	
	‘000
	‘000
	A$’000
	A$’000
	A$’000
	

	Ordinary shares
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Fully paid
	(b) (c)
	181,417
	179,210
	
	174,564
	148,616
	
	146,626
	
	154,776
	

	Treasury shares
	(f)
	
	
	
	
	
	
	(1,033)
	(251)
	(200)
	

	Total contributed equity
	
	
	
	
	
	
	
	
	147,583
	
	146,375
	
	154,576
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



(b) Movements in ordinary share capital

	Date
	Details
	Number of shares
	
	
	Issue price
	A$’000

	
	1
	July 2008
	Opening balance
	180,817,823
	
	
	
	
	
	
	159,124
	

	
	16
	July 2008
	Exercise of options
	375,685
	
	$ 1.21 - $1.86
	596
	

	
	30
	September 2008
	Cancellation of shares
	(6,629,509)
	$
	0.75
	(4,932)

	
	30
	September 2008
	Transaction costs
	—
	
	
	
	—
	
	(12)

	
	30
	June 2009
	Balance
	174,563,999
	
	
	
	
	
	
	154,776
	

	
	13
	July 2009
	Exercise of options
	383,265
	
	$ 0.77 - $1.86
	457
	

	
	26
	October 2009
	Exercise of options
	17,518
	
	$ 0.77 - $1.85
	19
	

	
	12
	November 2009
	Share issue
	3,985,240
	
	$
	2.71
	10,800
	

	
	3
	December 2009
	Capital return
	—
	
	
	11.18c
	(20,006)

	
	3
	December 2009
	Treasury shares acquired
	—
	
	
	—
	51
	

	
	1
	February 2010
	Exercise of options
	28,445
	
	$ 1.40 - $1.85
	47
	

	
	27 April 2010
	Share issue
	206,279
	
	$
	2.22
	459
	

	
	25
	May 2010
	Exercise of options
	25,241
	
	
	
	$ 0.77 - $1.85
	
	23
	

	30
	June 2010
	Balance
	179,209,987
	
	
	
	
	
	146,626
	

	
	8
	July 2010
	Exercise of options
	34,166
	
	$
	0.77
	26
	

	
	19 August 2010
	Exercise of options
	634,203
	
	$ 0.77 - $1.40
	565
	

	
	22
	October 2010
	Share issue
	813,021
	
	$
	0.92
	747
	

	
	23
	December 2010
	Exercise of options
	114,188
	
	$
	1.40
	40
	

	
	2
	March 2011
	Exercise of options
	611,991
	
	
	
	$ 1.21 - $1.86
	
	612
	

	30
	June 2011
	Balance
	181,417,556
	
	
	
	
	
	148,616
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	



(c) Options

Information relating to the Biota employee option plan, including details of options issued, exercised and lapsed during the financial year and options outstanding at the end of the financial year, are set out in the Remuneration report and in notes 22 and 23.

(d) Rights attached to ordinary shares

Ordinary shares have no par value and entitle the holder to participate in dividends and the proceeds on winding up of the Company in proportion to the number of shares held.

On a show of hands every holder of ordinary shares present at a meeting in person or by proxy, is entitled to one (1) vote, and upon a poll each share is entitled to one (1) vote.
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(e) Share buy-back

In 2009, the company purchased 6,629,509 shares on-market as part of Biota’s capital management strategy. The shares were acquired at an average price of $0.75, with prices ranging from $0.63 to $0.79. The total cost of $4,944,000 including $12,000 of transaction costs, was deducted from ordinary share capital when the shares were cancelled.

(f) Treasury shares

Treasury shares are shares in Biota Holdings Limited that are held by the Biota Holdings Employee Share Trust for the purpose of issuing shares under the Biota employee option plan. In 2011, there were 831,255 (2010: 23,479; 2009: 456,300) shares acquired at a cost of $781,245 (2010: $51,000; 2009: $200,553).

(g) Capital risk management

The Group’s objectives when managing capital are to safeguard their ability to continue as a going concern, so that they can continue to provide returns for shareholders and benefits for other stakeholders and to maintain an optimal capital structure to reduce the cost of capital.

	20
	RESERVES AND ACCUMULATED LOSSES
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	Consolidated
	
	
	

	
	
	
	
	2011
	
	2010
	
	2009
	
	

	
	
	
	
	A$’000
	
	A$’000
	A$’000
	

	
	(a)
	Reserves
	
	
	
	
	
	
	
	
	

	Share-based payments
	980
	1,787
	
	1,536
	

	
	Foreign currency translation
	
	(772)
	(421)
	—
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	208
	1,366
	
	1,536
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Movements
	
	
	
	
	
	
	
	
	

	
	Share-based payments reserve
	
	
	
	
	
	
	
	
	

	
	
	Balance 1 July
	1,787
	1,536
	
	1,437
	

	
	
	Equity retention incentive expense for the year
	168
	608
	
	536
	

	
	
	TSR equity incentive expense for the year
	268
	189
	
	159
	

	
	
	Transfer to share capital (options exercised)
	
	(1,243)
	(546)
	(596)
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	Balance 30 June
	
	980
	1,787
	
	1,536
	

	Foreign currency translation reserve
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	Balance 1 July
	(421)
	
	—
	—
	

	
	
	Currency translation differences arising during the year
	
	(351)
	(421)
	—
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	Balance 30 June
	
	(772)
	(421)
	—
	

	(b)
	Accumulated losses
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Balance 1 July
	(42,845)
	(59,080)
	(97,261)
	

	
	Net (loss)/profit attributable to the members of Biota Holdings Limited
	
	(28,090)
	16,235
	
	38,181
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Balance 30 June
	
	(70,935)
	(42,845)
	(59,080)
	

	(c)   Nature and purpose of reserves
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	The share-based payments reserve is used to recognise:
	
	
	
	
	
	
	
	
	

	•
	The fair value of options issued to employees but not exercised;
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· The fair value of shares issued to employees; and

· The issue of shares held by the Biota Holdings Employee Share Trust to employees.

The foreign currency translation reserve is exchange differences arising on translation of the foreign controlled entity and is also recognised in other comprehensive income as described in note 1(d).

21	DIVIDENDS

The Company returned $20 million (11.18 cents per share) to shareholders as a capital return in December 2009. Following a Class Ruling, the Australian Taxation Office Commissioner has concluded for taxation purposes that 6.26 cents per share will be regarded as a capital return and 4.92 cents per share will be regarded as an unfranked dividend. No other dividends have been paid during the period and the Company does not intend to declare a dividend at this time.

Franking credits available at the 30% tax rate after allowing for tax payable in respect of the current year’s taxable income, for the year ended 30 June 2011, are $4,168,101 (2010: $4,168,101; 2009: $4,168,101).

22	KEY MANAGEMENT PERSONNEL DISCLOSURES

(a)	Key management personnel compensation

	
	
	
	Consolidated
	
	
	

	
	2011
	2010
	2009
	

	
	A$
	
	A$
	
	A$

	Short-term employee benefits
	3,195,100
	
	2,484,336
	
	2,495,018
	

	Post-employment benefits
	210,896
	160,440
	131,976

	Long-term benefits
	33,497
	13,222
	26,091

	Non-monetary benefits
	38,058
	
	—
	
	—

	Termination benefits
	169,109
	
	—
	
	—

	Share-based payments
	305,258
	
	188,615
	
	341,610
	

	
	3,951,918
	2,846,613
	2,994,695

	
	
	
	
	
	
	



(b)	Loans to key management personnel

There are no loans made to key management personnel of the Company or the Group during the year.

(c)	Other transactions with key management personnel

There are no other transactions with key management personnel of the Company or the Group during the year.

23	SHARE-BASED PAYMENTS

(a) Biota employee option plan and Deferred bonus plan

Employees can participate in the growth of the Company. Under the Biota employee option plan (BEOP), shares are allocated and normally vest based on achievement of pre-set performance targets, death, permanent disability, takeover, Company initiated redundancy or under Board discretion. Awards under the BEOP are performance rights, either under the Equity Retention Incentive or the TSR Equity programs. Under the Deferred bonus plan rights are allocated and vest under criteria similar to the BEOP.
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Equity retention incentive

Managers, scientists and support staff may be offered Biota shares on the achievement of specific performance targets and after achieving continuity of employment of two (2) years. For consistency, the performance targets are the KPIs used for the determination of the cash incentive, however, the retention incentive requires a defined target to be exceeded before any equity retention incentive can be awarded.

At 100%, the incentive is twice the value of the cash incentive, with the intermediate steps between 50% and 100% increasing logarithmically, from zero times the cash incentive at 50% to twice the cash incentive at 100%. Based on this calculation un-issued ordinary shares at an issue price equal to the Company’s share price on the allocation date, normally on 30 June, are allocated to the individual.

50% of the allocated shares vest after the first and second anniversary of the date of allocation. Entitlements not exercised within five (5) years lapse.

The equity retention incentive is reported in the income statement over the vesting period at the share price on the allocation date. Due to the vesting criteria, accounting standards require that three (3) quarters of the value of the retention incentive is recognised in the first year and one (1) quarter is recognised in the second year.

The equity retention incentive is capped and cannot exceed twice the cash incentive for any member of staff.

TSR equity incentive

Senior executives, generally the key management personnel, are allocated rights to Biota shares which vest when pre-set Total Shareholder Return (TSR)

conditions are achieved. The key features of the plan are:

· TSR targets are set by the Board at the commencement of each three (3) year period and consist of two (2) components:

1. An absolute shareholder return based on share price growth and adjusted for capital or dividend payments. The absolute TSR targets set for shares allocated in F2011 are provided in Table 1. They are based on the fifteen (15) day volume weighted average share price to 30 June 2010 of $1.11 (30 June 2009: $1.27; 30 June 2008: $0.84); and

2. Share price growth relative to a peer group. The relative TSR performance uses companies in the Intersuisse Biotech Index, an index that measures listed Australian biotech companies’ share price growth each quarter, to assign a score to Biota’s ranking. At the end of the three (3) year period, the cumulative score is used to calculate relative performance.

Table 1

2011

	
	Absolute share price measure
	
	Relative share price measurement
	
	
	
	
	

	
	Annual
	
	
	
	Share price
	
	
	Vesting
	Relative
	
	
	
	

	
	growth
	
	Vesting
	
	
	target
	
	
	
	index score
	Total rights
	

	
	%
	%
	
	
	2013
	%
	
	2013
	
	allocated
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Threshold
	8
	
	25
	
	$
	1.40
	25
	
	³50%
	
	
	
	

	Target
	10
	50
	$
	1.48
	50
	
	³58%
	
	
	
	

	Stretch
	16
	100
	$
	1.73
	100
	
	³75%
	
	
	
	

	Total rights allocated on absolute share price measure
	
	
	
	
	
	
	Total rights allocated under relative performance
	
	
	
	
	

	
	
	
	
	
	
	676,216
	
	measure
	169,053
	845,269
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2010

	
	Absolute share price measure
	
	Relative share price measurement
	
	
	
	
	

	
	Annual
	
	
	
	Share price
	
	
	Vesting
	Relative
	
	
	
	

	
	growth
	
	Vesting
	
	
	target
	
	
	
	index score
	Total rights
	

	
	%
	%
	
	
	2012
	%
	
	2012
	
	allocated
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Threshold
	8
	
	25
	
	$
	1.60
	25
	
	³50%
	
	
	
	

	Target
	10
	50
	$
	1.69
	50
	
	³58%
	
	
	
	

	Stretch
	16
	100
	$
	1.98
	100
	
	³75%
	
	
	
	

	Total rights allocated on absolute share price measure
	
	
	
	
	
	
	Total rights allocated under relative performance
	
	
	
	
	

	
	
	
	
	
	
	451,956
	
	measure
	112,990
	564,946
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



2009

	
	Absolute share price measure
	
	Relative share price measurement
	
	
	
	
	

	
	Annual
	
	
	
	Share price
	
	
	Vesting
	Relative
	
	
	
	

	
	growth
	
	Vesting
	
	
	target
	
	
	index score
	Total rights
	

	
	%
	%
	
	
	2011
	
	%
	
	2011
	
	allocated
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Threshold
	8
	
	25
	
	$
	1.06
	
	25
	
	³50%
	
	
	
	

	Target
	10
	50
	$
	1.12
	50
	
	³58%
	
	
	
	

	Stretch
	16
	100
	$
	1.31
	100
	
	³75%
	
	
	
	

	Total rights allocated on absolute share price measure
	
	
	
	
	
	
	
	Total rights allocated under relative performance
	
	
	
	
	

	
	
	
	
	
	
	1,048,353
	
	measure
	262,092
	1,310,445
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



These shares are “at risk” and do not become the property of the individual unless the performance targets are met. The Board has determined that the final TSR measure will comprise 80% of the absolute component and 20% of the relative component, although this may be re-assessed with each new allocation. Under each TSR measure the incentive is only available when performance exceeds the Threshold. The maximum is available at Stretch and proportionally between.

The value of the TSR equity incentive and number of shares allocated are capped based on a percentage of an executive’s TFR. In the case of senior executives other than the Chief Executive Officer, it is capped at 60%.

The number of shares are calculated at the fifteen (15) day volume weighted average price at the beginning of the three (3) year period and sufficient number are allocated assuming stretch performance is achieved. The shares may only start to vest after three (3) years on the achievement of stated performance targets. If performance targets are not met, retesting may occur for no more than a further two (2) years, but with targets increasing at the pre set annual growth rate.

Allocated shares that have not vested lapse at the end of five (5) years.

Deferred bonus plan

The Chief Executive Officer has been allocated rights to receive a cash bonus which vest when pre-set Total Shareholder Return (TSR) conditions are achieved under a deferred bonus plan but may also vest on death, permanent disability, takeover, Company initiated redundancy or at the Board’s discretion. The deferred bonus plan uses the same targets as described above in the TSR equity incentive program. Each right confers upon the Chief Executive Officer a right to a cash payment equal to the market price of Biota shares at the time that the right vests.

The absolute and relative share price targets applicable to the rights are as set out in Table 1 above. Table 1 is a summary of the performance measures applicable that will be used to determine whether any of those rights vest and, if so, the percentage that vest.
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The Board has determined that the annual allocation to the Chief Executive Officer is capped at 100% of Total Fixed Remuneration (TFR) and that 80% of the rights to receive a bonus will be measured against the absolute TSR component and 20% of the rights to receive a bonus will be measured against the relative TSR component. Under each TSR measure the incentive is only available when performance exceeds the Threshold and the maximum is available at Stretch and proportionally between. In F2011, the Chief Executive Officer has been allocated 477,478 rights to receive a cash bonus, with 381,982 based on the absolute share price measures and 95,496 based on the relative share price measures. In line with current best practice on long term incentives, the rights continue to exist after the retirement of the Chief Executive Officer and remain subject to achieving the TSR performance hurdles.

The number of rights allocated to the Chief Executive Officer is determined by dividing the Chief Executive Officer’s TFR in the relevant year by the fifteen (15) day volume weighted average share price at the beginning of the three (3) year period. Unless Stretch performance is achieved, not all of those rights will vest. The rights may start to vest after three (3) years on the achievement of performance targets. If performance targets are not met, retesting may occur for a further two (2) years but with targets increasing at the pre set annual growth rate.

All rights that have not vested lapse at the end of five (5) years.

The following tables set out options allocated, exercised and forfeited during 2011, 2010 and 2009.

2011

	
	
	
	
	
	
	
	
	
	
	
	
	
	Forfeited
	
	
	
	Vested and
	

	
	
	
	
	
	
	
	Balance at
	
	Granted
	Exercised
	during
	
	Balance at
	exercisable
	

	
	
	
	
	
	
	
	start of
	
	during the
	during the
	the
	
	end of the
	at end of
	

	Grant date
	
	
	Exercise
	the year
	
	year
	year
	year
	
	year
	the year
	

	
	Expiry date
	price
	(Number)
	
	(Number)
	(Number)
	(Number)
	
	(Number)
	(Number)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Equity retention incentive plan
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	21 July 2006
	30 June 2011
	Nil
	33,332
	
	—
	33,332
	
	—
	
	—
	—
	

	
	25 Oct 2006
	30 June 2011
	Nil
	72,314
	
	—
	72,314
	
	—
	
	—
	—
	

	
	8 Aug 2007
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2012
	Nil
	84,186
	
	—
	84,186
	
	
	
	—
	—
	

	
	24 Oct 2007
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2012
	Nil
	121,258
	
	—
	121,258
	
	—
	
	—
	—
	

	
	22 Aug 2008
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2013
	Nil
	292,793
	
	—
	287,118
	—
	5,675
	5,675
	
	

	
	29 June 2010
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2014
	Nil
	560,986
	
	—
	280,506
	
	—
	280,480
	—
	

	TSR equity incentive plan
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	31 Oct 2007
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2012
	Nil
	961,032
	
	—
	515,834
	
	—
	445,198
	30,214
	
	

	
	21 Dec 2007
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2012
	Nil
	520,000
	
	—
	—
	—
	520,000
	298,189
	
	

	
	22 Aug 2008
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2013
	Nil
	1,310,445
	
	—
	—
	—
	1,310,445
	213,526
	
	

	
	29 June 2010
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2014
	Nil
	564,946
	
	—
	—
	—
	564,946
	—
	

	
	5 Oct 2010
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2015
	Nil
	—
	845,269
	—
	—
	845,269
	127,682
	
	

	Deferred bonus plan
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	29 June 2010
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2014
	Nil
	377,256
	
	—
	—
	—
	377,256
	—
	

	
	5 Oct 2010
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2015
	Nil
	—
	
	477,478
	—
	—
	477,478
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Total
	
	
	
	
	4,898,548
	
	1,322,747
	1,394,548
	
	—
	4,826,747
	675,286
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2010

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	Forfeited
	
	
	
	
	Vested and
	

	
	
	
	
	
	
	
	
	
	
	
	Balance at
	
	Granted
	Exercised
	
	during
	Balance at
	exercisable
	

	
	
	
	
	
	
	
	
	
	
	
	
	start of
	during the
	during the
	
	the
	end of the
	
	at end of
	

	Grant date
	
	
	
	
	Exercise
	
	the year
	
	year
	
	year
	
	year
	
	year
	
	the year
	

	
	Expiry date
	price
	(Number)
	(Number)
	(Number)
	(Number)
	(Number)
	(Number)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Equity retention incentive plan
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	21 July 2006
	30 June 2011
	
	Nil
	33,332
	
	
	—
	
	—
	
	—
	33,332
	
	33,332
	
	

	
	25 Oct 2006
	30 June 2011
	
	Nil
	72,314
	
	
	—
	
	—
	
	—
	72,314
	
	72,314
	
	

	
	8 Aug 2007
	30 June 2012
	
	Nil
	257,246
	
	
	—
	173,060
	
	
	
	
	
	
	84,186
	
	84,186
	
	

	
	24 Oct 2007
	30 June 2012
	
	Nil
	121,258
	
	
	—
	
	—
	
	—
	121,258
	
	121,258
	
	

	
	22 Aug 2008
	30 June 2013
	
	Nil
	567,233
	
	
	—
	269,579
	
	
	4,861
	
	292,793
	
	292,793
	
	

	
	29 June 2010
	30 June 2014
	
	Nil
	
	—
	560,986
	
	
	
	—
	
	—
	560,986
	
	
	—
	

	TSR equity incentive plan
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	31 Oct 2007
	30 June 2012
	
	Nil
	972,862
	
	
	—
	11,830
	
	
	
	—
	961,032
	
	515,834
	
	

	
	21 Dec 2007
	30 June 2012
	
	Nil
	520,000
	
	
	—
	
	—
	
	—
	520,000
	
	282,037
	
	

	
	22 Aug 2008
	30 June 2013
	
	Nil
	1,310,445
	
	
	—
	
	—
	
	—
	1,310,445
	
	
	—
	

	
	29 June 2010
	30 June 2014
	
	Nil
	
	—
	564,946
	
	
	
	—
	
	—
	564,946
	
	
	—
	

	
	Deferred bonus plan
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	29 June 2010
	30 June 2015
	
	Nil
	
	—
	
	377,256
	
	
	
	—
	
	
	—
	
	377,256
	
	
	
	—
	
	

	
	Total
	
	
	
	
	
	
	
	
	3,854,690
	
	1,503,188
	
	
	454,469
	
	
	4,861
	
	4,898,548
	
	1,401,754
	
	

	2009
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	Vested and
	

	
	
	
	
	
	
	
	
	
	
	
	
	Balance at
	
	Granted
	
	Exercised
	
	Forfeited
	
	Balance at
	
	exercisable
	

	
	
	
	
	
	
	
	
	
	
	
	
	start of
	
	during the
	
	during the
	
	during the
	
	end of the
	
	at end of
	

	Grant date
	
	
	
	
	
	Exercise
	
	the year
	
	year
	
	year
	
	year
	
	year
	
	the year
	

	
	
	Expiry date
	
	price
	
	(Number)
	
	(Number)
	
	(Number)
	
	(Number)
	
	(Number)
	
	(Number)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	NEDSOP
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	6 Dec 2000
	
	6 Dec 2008
	$ 4.44
	75,050
	
	—
	
	—
	75,050
	
	
	—
	
	—
	

	
	Equity retention incentive plan
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	21 July 2006
	
	30 June 2011
	
	Nil
	191,027
	
	—
	157,695
	
	—
	33,332
	
	33,332
	
	

	
	25 Oct 2006
	
	30 June 2011
	
	Nil
	72,314
	
	—
	
	—
	
	—
	72,314
	
	72,314
	
	

	
	8 Aug 2007
	
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2012
	
	
	Nil
	493,752
	
	—
	217,990
	18,516
	
	257,246
	
	257,246
	
	

	
	24 Oct 2007
	
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2012
	
	
	Nil
	121,258
	
	—
	
	—
	
	—
	121,258
	
	121,258
	
	

	
	22 Aug 2008
	
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2013
	
	
	Nil
	
	—
	606,864
	
	—
	39,631
	
	567,233
	
	283,625
	
	

	
	TSR equity incentive plan
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	31 Oct 2007
	
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2012
	
	
	Nil
	972,862
	
	—
	
	—
	
	—
	972,862
	
	29,191
	
	

	
	21 Dec 2007
	
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2012
	
	
	Nil
	520,000
	
	—
	
	—
	
	—
	520,000
	
	15,600
	
	

	
	22 Aug 2008
	
	30 June
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2013
	
	
	Nil
	
	—
	
	
	1,310,445
	
	—
	
	—
	1,310,445
	
	
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Total
	
	
	
	
	
	
	
	
	
	2,446,263
	1,917,309
	375,685
	133,197
	
	3,854,690
	
	812,566
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



The weighted average share price at the date of exercise of all options exercised during the year ended 30 June 2011 was $1.01 (2010: $1.45; 2009: $0.75). The

weighted average remaining contractual life of share options outstanding at the end of the period was 1.8 years (2010: 2.9 years; 2009: 3.5 years).
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Fair Value of options granted

The assessed fair value at allocation date of each share under each incentive plan during the period was:

	
	
	
	Consolidated
	
	

	
	2011
	
	2010
	
	2009
	

	
	A$
	
	A$
	A$

	Equity retention incentive plan
	Nil
	
	
	0.92
	
	0.77
	

	TSR equity incentive plan
	0.69
	
	0.95
	0.45
	

	Deferred bonus plan
	0.69
	
	
	—
	—



The fair value of the Equity retention incentive plan is determined as the share price at allocation date. The fair value of the TSR equity incentive plan has been determined using a Monte-Carlo simulation with inputs including the period of the award, the conditions of the award, the share price at allocation date, volatility, interest rates and dividend yield.

In relation to the deferred bonus plan which is cash settled there is a provision of $92,000 at balance date (2010: $31,000; 2009: Nil).

(b) Expense arising from share-based payment

Total expenses arising from share-based payment transactions recognised as part of employee benefit expense during the period were as follows:

	
	
	
	Consolidated
	
	

	
	2011
	
	2010
	
	2009
	

	
	A$’000
	
	A$’000
	A$’000

	Shares allocated under Biota employee option plan
	528
	
	
	797
	
	695
	



24	REMUNERATION OF AUDITORS

During the year the following were paid or payable for services provided by the auditor of the parent entity, its related practices and non-related audit firms:

	
	
	
	Consolidated
	
	
	

	
	
	2011
	2010
	
	2009
	
	

	
	
	A$
	
	A$
	A$
	

	
	Assurance services
	
	
	
	
	
	
	

	
	Audit services
	
	
	
	
	
	
	

	
	PricewaterhouseCoopers Australian firm
	
	
	
	
	
	
	

	
	Audit and review of financial reports and other audit work under the Corporations Act 2001
	108,000
	120,000
	
	121,000
	
	

	
	Non PricewaterhouseCoopers audit firm (Richardsons) audit of UK subsidiary
	12,500
	
	12,500
	
	—
	
	

	
	
	120,500
	132,500
	
	121,000
	
	

	
	
	
	
	
	
	
	
	

	
	Audit of NIH grant returns
	15,000
	30,000
	
	30,000
	
	

	
	Other assurances and accounting advice
	49,385
	
	10,000
	
	—
	
	

	
	
	64,385
	
	40,000
	
	30,000
	
	

	Total
	184,885
	172,500
	
	151,000
	
	

	
	
	
	
	
	
	
	
	



No further amounts were paid or payable to any related practice of PricewaterhouseCoopers. It is the Group’s policy to employ its auditor on assignments additional to their statutory audit duties only where their expertise and experience with the Group are important. Assignments are otherwise awarded on a competitive basis.
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25	CONTINGENT ASSETS AND CONTINGENT LIABILITIES

There are no contingent liabilities or assets to be recognised at 30 June 2011, 2010 or 2009.

26	COMMITMENTS

(a) Lease commitments: Group as lessee

(i)	Non-cancellable operating lease

The Group leases various offices under non-cancellable operating leases expiring within two (2) to eight (8) years. The leases have varying terms, escalation clauses and renewal rights. On renewal, the terms of the leases are renegotiated.

	
	
	
	
	Consolidated
	
	
	

	
	
	2011
	
	2010
	
	2009
	
	

	
	
	A$’000
	
	
	A$’000
	A$’000
	

	Commitments for minimum lease payments in relation to non-cancellable operating leases are payable as follows:
	
	
	
	
	
	
	
	
	
	

	– Within one year
	582
	581
	
	529
	
	

	– Later than one, not later than five years
	956
	1,123
	
	1,633
	
	

	– Later than five years
	
	—
	
	
	—
	
	—
	
	

	
	1,538
	1,704
	
	2,162
	
	

	(b)   Research commitments
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	Consolidated
	
	
	

	
	2011
	
	2010
	
	2009
	
	

	
	A$’000
	
	A$’000
	A$’000
	

	The Company and its controlled entities have entered into agreements with certain organisations for ongoing research and
	
	
	
	
	
	
	
	
	
	

	clinical trials. Under these agreements the Company and its controlled entities are committed to providing funds over future
	
	
	
	
	
	
	
	
	
	

	periods, payable:
	
	
	
	
	
	
	
	
	
	

	– Within one year
	5,172
	18,083
	
	2,805
	
	

	– Later than one year but not later than two years
	30
	657
	
	—
	

	– Later than two years but not later than five years
	
	—
	
	
	
	—
	
	—
	
	

	
	5,202
	18,740
	
	2,805
	
	

	
	
	
	
	
	
	
	
	
	
	



Of the committed funds, approximately $4.6 million (2010: $16m) is available for cancellation if a decision is made, at the date of this report, to terminate the project to which the commitment relates.

27	RELATED PARTY TRANSACTIONS

(a) Parent entity and controlling entity

The parent entity and ultimate controlling entity within the Group is Biota Holdings Limited.

(b) Subsidiaries

Interests in subsidiaries are set out in note 28.

(c) Key management personnel

Transactions with key management personnel were solely in relation to remuneration. Disclosures of these amounts are set out in note 22.
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(d) Wholly-owned Group

Interest held in the controlled entities is disclosed in note 28.

Transactions between Biota Holdings Limited and related parties in the wholly-owned Group during the years ended 30 June 2011 and 30 June 2010 consisted of amounts advanced by Biota Holdings Limited. Aggregate amounts receivable from entities in the wholly-owned Group at balance date were:

	
	
	
	
	Parent entity
	
	
	

	
	
	2011
	
	2010
	
	2009
	
	

	
	
	A$
	A$
	A$
	

	
	Non-current receivables (loans)
	55,075,336
	
	70,421,171
	
	68,317,682
	
	

	
	Provision for doubtful debts
	(55,075,336)
	(70,421,171)
	(68,317,682)
	

	Aggregate amounts brought to account in relation to other transactions with each class of other related parties:
	
	
	
	
	

	
	
	A$
	A$
	A$
	

	
	Loans to subsidiaries
	
	
	
	
	
	
	

	
	Beginning of the year
	70,421,171
	68,317,682
	70,490,229
	

	
	Loan repayments received
	(94,708,576)
	(35,433,028)
	(66,725,572)
	

	
	Loans advanced
	79,362,742
	37,536,517
	64,553,025
	

	
	
	
	
	
	
	
	
	

	
	End of the year
	55,075,336
	70,421,171
	68,317,682
	

	
	
	
	
	
	
	
	
	



28	SUBSIDIARIES

The consolidated financial statements incorporate the assets, liabilities and results of the following subsidiaries in accordance with the accounting policy described in note 1(b):

	
	
	
	
	
	
	Equity holding and
	

	
	
	Country of
	Class of
	
	
	voting power
	
	
	

	Name of entity
	
	
	
	2011
	
	2010
	
	2009
	
	

	
	
	incorporation
	shares
	%
	
	%
	
	%
	
	

	Biota Scientific Management Pty Ltd
	Australia
	
	Ordinary
	
	100
	
	
	100
	
	100
	
	

	Biota Investments Pty Ltd
	Australia
	Ordinary
	100
	100
	
	100
	
	

	Biota Respiratory Research Pty Ltd
	Australia
	Ordinary
	100
	100
	
	100
	
	

	Biota Europe Limited
	England
	Ordinary
	100
	100
	
	n/a
	



29	EVENTS OCCURRING AFTER REPORTING DATE

On 28 March 2012, Biota announced that the Phase II clinical study of its oral antiviral BTA798 for treatment of naturally acquired human rhinovirus (HRV) infection in asthmatics resulted in a statistically significant reduction in cold symptoms compared to a placebo.

On 23 April 2012, Biota and Nabi Biopharmaceuticals Inc announced the signing of a Merger Implementation Agreement to form a combined company Biota Pharmaceuticals, listed on Nasdaq and headquartered in the USA. Key elements of the Agreement are:

· Nabi will acquire all of the shares in BTA for new shares in the name of Biota Pharmaceuticals, a NASDAQ listed company. BTA will be de-listed from the ASX;

· Nabi’s assets at merger will include US$54 million in cash, a right to receive royalties from a marketed product (PhosLyra) and an interest in NicVAX;

· After the completion of the merger, current Biota shareholders will own approximately 74% of Biota Pharmaceuticals and Nabi shareholders will own approximately 26% of Biota Pharmaceuticals;
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· Nabi plans to return to its existing shareholders cash in excess of the US$54 million required to be held by Nabi at closing, after satisfying certain obligations;

· Nabi intends to distribute contingent value rights providing payout rights from future sale, transfer, license or similar transactions involving NicVAX; and

· The Board will consist of six ex Biota Directors including the Chairman and two ex-Nabi Directors. Biota’s current CEO and CFO will continue in their roles.

Transactions and other costs incurred (or which are expected to be incurred) by Biota in relation to the implementation of the Merger are currently estimated at $6 million, comprising investment banking, advisors, legal, accountants and expert fees, and various other costs. Approximately $3 million of these costs will be incurred regardless of whether the Merger is approved.

On 26 April 2012, Biota announced the March quarter Relenza royalty as advised by GlaxoSmithKline.

Apart from the foregoing, no other matter or circumstance has arisen since 31 March 2012 that has significantly affected, or may significantly affect:

· The Group’s operations in future financial years;

· The results of those operations in future financial years; or

· The Group’s state of affairs in future financial years.

30	RECONCILIATION OF PROFIT AFTER INCOME TAX TO NET CASH FLOWS FROM OPERATING ACTIVITIES

	
	
	
	Notes
	
	
	Consolidated
	
	
	

	
	
	
	
	
	2011
	
	2010
	
	2009
	
	

	
	
	
	
	
	A$’000
	
	A$’000
	A$’000
	

	
	Cash flow information
	
	
	
	
	
	
	
	
	
	
	

	
	(Loss)/profit for the year
	
	
	
	(28,090)
	16,235
	38,181
	

	
	Depreciation and amortisation
	
	
	
	5,916
	
	14,465
	5,115
	

	
	Loss on disposal of plant and equipment
	
	
	
	128
	
	7
	9
	

	
	Net exchange difference
	
	
	
	—
	1
	—
	

	
	Share based payments
	
	
	
	436
	
	797
	695
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Changes in assets and liabilities
	
	
	
	
	
	
	
	
	
	
	

	
	Increase/(decrease) in trade debtors and other debtors
	
	
	
	(1,988)
	5,994
	(3,797)
	

	
	Decrease in deferred tax asset
	8
	
	95
	
	375
	3,636
	

	
	(Decrease)/increase in trade creditors and other liabilities
	
	
	
	(11,478)
	4,818
	(7,319)
	

	
	(Decrease)/increase in provisions
	
	
	
	911
	
	
	(72)
	(4,041)
	

	Net cash inflow from operating activities
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	(34,070)
	42,620
	32,479
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	31
	EARNINGS PER SHARE
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	Consolidated
	

	
	
	
	
	
	
	
	
	2011
	
	
	
	2010
	
	2009
	
	
	
	

	(a)  Basic (loss)/earnings per share
	
	
	
	
	
	Cents
	
	
	Cents
	
	
	Cents
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	From continuing operations attributable to the ordinary equity holders of Company
	
	
	
	(15.5)
	9.2
	21.7
	
	

	
	From discontinued operations
	
	
	
	
	
	—
	
	
	
	—
	
	
	
	—
	
	

	
	Total basic (loss)/earnings per share attributable to the ordinary equity holders of the Company
	
	
	
	(15.5)
	9.2
	21.7
	
	

	(b)  Diluted (loss)/earnings per share
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	From continuing operations attributable to the ordinary equity holders of the Company
	
	
	
	(15.5)
	9.1
	21.6
	
	

	
	From discontinued operations
	
	
	
	
	
	—
	
	
	
	—
	
	
	
	—
	
	

	
	Total diluted (loss)/earnings per share attributable to the ordinary equity holders of the Company
	
	
	
	(15.5)
	9.1
	21.6
	
	

	(c)   Reconciliations of (loss)/earnings used in calculating (loss)/earnings per share
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	Consolidated
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	2011
	
	
	
	
	2010
	
	
	2009
	
	
	
	

	
	
	
	
	
	
	
	A$’000
	A$’000
	
	A$’000
	

	
	Net (loss)/profit attributed to the ordinary equity holders of the Company used in calculating basic (loss)/earnings per share
	
	(28,090)
	
	
	
	
	16,235
	
	
	
	38,181
	
	
	

	Net (loss)/profit attributable to the ordinary equity holders of the Company used in calculating diluted (loss)/earnings per share
	(28,090)
	
	
	
	16,235
	
	38,181
	
	

	(d)   Weighted average number of shares used as the denominator
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	Consolidated
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2011
	
	
	2010
	
	
	
	
	
	2009
	
	
	
	
	

	
	
	
	Number
	
	Number
	
	
	Number
	

	
	Weighted average number of ordinary shares used as the denominator in calculating basic
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	(loss)/earnings per share
	180,610,151
	
	
	177,506,986
	
	
	
	176,218,530
	
	
	
	

	
	Adjustments for calculation of diluted (loss)/earnings per share
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	– Shares allocated
	—
	1,123,825
	
	
	
	
	
	
	
	
	237,723
	
	
	
	

	Weighted average number of ordinary shares and potential ordinary shares used as the denominator in
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	calculating diluted (loss)/earnings per share
	180,610,151
	
	
	178,630,811
	
	
	176,456,253
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



(e) Information concerning the classification of securities

(i) Shares allocated

Shares allocated to employees under the Biota employee option plan are considered to be potential ordinary shares and have been included in the determination of diluted earnings per share to the extent to which they are dilutive. They are not considered dilutive unless they reduce a profit or increase a loss. They have not been included in the determination of basic earnings per share.
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32 RECONCILIATION BETWEEN NET INCOME AND STOCKHOLDERS’ EQUITY DETERMINED UNDER AUSTRALIAN ACCOUNTING STANDARDS AND ACCOUNTING PRACTICES GENERALLY ACCEPTED IN THE UNITED STATES OF AMERICA (US GAAP)

The following is a summary of the adjustments to net income for the years ended 30 June 2011, 2010 and 2009 and to stockholders’ equity as of 30 June 2011, 2010 and 2009 to reconcile the net income and stockholders’ equity under Australian and US GAAP. All figures are in A$’000.

	
	
	2011
	
	
	
	
	2010
	
	
	
	2009
	
	

	
	
	A$’000
	A$’000
	A$’000
	

	
	Net income/(loss) presented in the consolidated financial statements prepared under Australian Accounting Standards
	(28,090)
	
	
	
	
	16,235
	
	
	
	38,181
	
	

	
	US GAAP adjustments due to:
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Adjustment to Share base payment (note 32(i))
	(168)
	
	
	
	58
	
	
	(215)
	

	
	Acquisition of in-progress R&D (note 32(ii))
	2,894
	
	
	
	
	(3,078)
	
	
	—
	

	
	Deferred income tax effect of US GAAP adjustments (note 32(iii))
	(303)
	
	
	
	303
	
	
	—
	

	
	Net adjustments
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	2,423
	
	
	
	
	(2,717)
	
	
	(215)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net income in accordance with US GAAP
	(25,667)
	
	
	
	13,518
	
	
	37,967
	

	Basic earnings per share
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	(14.2)
	
	
	
	7.6
	
	
	
	2.2
	
	

	
	Diluted earnings per share
	(14.2)
	
	
	
	7.6
	
	
	2.1
	

	
	
	2011
	
	
	
	
	2010
	
	
	
	2009
	
	

	
	
	
	A$’000
	A$’000
	A$’000
	

	
	Stockholders’ equity presented in the consolidated financial statements prepared under Australian Accounting Standards
	
	76,856
	
	
	
	104,896
	
	
	97,032
	
	

	
	US GAAP adjustments due to:
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Acquisition of in-progress R&D (note 32(ii))
	
	—
	(3,078)
	
	—
	

	
	Deferred income tax effect of US GAAP adjustments (note 32(iii))
	
	
	
	
	
	
	303
	
	
	
	
	

	
	Net Adjustments
	
	—
	(2,775)
	
	—
	

	Stockholders’ equity in accordance with US GAAP
	
	76,856
	
	
	
	102,121
	
	
	97,032
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



(i) Biota’s accounting policy under Australian Accounting Standards is that awards under the Equity retention incentive plan (as disclosed in note 23) are expensed on a graded basis over the two year service life of the employee option, with each instalment of the award separately recognised over the relevant service period. This results in 75% of the expense in the first year after the award and 25% of the expense in the second year after the award. Under

US GAAP the aggregate share based payment charges are recognised on a straight line basis over the two year life of the award, ie 50% expense in each of the two years following the award.

(ii) Under Biota’s US GAAP accounting policy, the purchase of an in-progress R&D program that has no alternative use should be expensed at the time of acquisition whereas our accounting policy under Australian Accounting Standards requires that such programs are recognised as an intangible asset on acquisition and amortised over their useful life. An adjustment has been made to recognise the immediate expense on purchase of such R&D programs. See note 33(d) for further information.

(iii) The impact on income tax expense of adjustments 32(i) and 32(ii).
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33	ADDITIONAL US GAAP DISCLOSURES

The following information is presented on the basis of US GAAP. All figures are in A$’000.

(a) Consolidated Balance Sheets

	
	
	2011
	
	2010
	
	2009
	
	

	
	
	
	A$’000
	A$’000
	A$’000
	

	
	ASSETS
	
	
	
	
	
	
	
	

	
	Current assets
	
	
	
	
	
	
	
	

	
	Cash & Equivalents
	70,011
	104,867
	
	86,703
	

	
	Accounts Receivable – Trade net
	2,583
	907
	
	7,583
	

	
	Prepaid expense
	377
	462
	
	210
	

	
	Deferred tax asset (note 33(a)(i))
	111
	1,041
	
	1,694
	

	
	Other current assets
	
	386
	
	703
	
	274
	
	

	Total Current Assets
	74,182
	107,980
	
	96,464
	

	
	
	
	
	
	
	
	
	
	

	
	Non-current assets
	
	
	
	
	
	
	
	

	
	Property, plant and equipment
	5,457
	6,761
	
	6,924
	

	
	LT investments – intangible assets
	2,971
	4,231
	
	8,402
	

	
	Deferred tax asset
	
	951
	
	419
	
	—
	
	

	
	Total Non-current assets
	
	9,379
	
	11,411
	
	15,326
	
	

	Total Assets
	83,561
	119,391
	
	111,790
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	LIABILITIES
	
	
	
	
	
	
	
	

	
	Current liabilities
	
	
	
	
	
	
	
	

	
	Accounts payable
	2,795
	1,281
	
	4,285
	

	
	Accrued expenses
	1,295
	8,145
	
	1,346
	

	
	Customer Advances
	144
	2,610
	
	5,262
	

	
	Income tax payable
	
	—
	3,674
	
	—
	

	
	Other current liabilities
	
	2,151
	
	1,422
	
	1,561
	
	

	Total Current liabilities
	6,385
	17,132
	
	12,454
	

	
	
	
	
	
	
	
	
	
	

	
	Non-current liabilities
	
	
	
	
	
	
	
	

	
	Deferred tax liability
	
	—
	—
	160
	

	
	Other long term liabilities – provisions
	
	320
	
	138
	
	2,143
	
	

	Total Non-current liabilities
	
	320
	
	138
	
	2,304
	
	

	
	Total liabilities
	6,705
	17,270
	
	14,758
	

	EQUITY
	
	
	
	
	
	
	
	

	
	Common Stock (note 33(a)(ii))
	148,616
	146,626
	
	154,776
	

	
	Treasury Stock – Common (note 33(a)(ii))
	(1,033)
	(251)
	(200)
	

	
	Retained Earnings
	(71,168)
	(45,502)
	(59,020)
	

	
	Foreign currency translation reserve
	(588)
	(420)
	—
	

	
	Additional paid in capital
	
	1,028
	
	1,669
	
	1,476
	
	

	Stockholders’ equity
	
	76,856
	
	102,121
	
	97,032
	
	

	
	Total liabilities and stockholders’ equity
	83,561
	119,391
	
	111,790
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Significant reclassifications

(i) As required by US GAAP, deferred tax assets have been reclassified between current and non-current assets based on the classification of the related non-tax asset or liability. Tax assets that are not associated with an asset or liability are classified in accordance with the expected reversal period.

(ii) Treasury shares have been disclosed separately from common stock.

The following information is presented on the basis of US GAAP. All figures are in A$’000.

(b)	Consolidated Profit and Loss statement

	
	2011
	
	2010
	
	2009
	
	

	
	A$’000
	A$’000
	A$’000
	

	Revenue
	
	
	
	
	
	
	

	Revenues from continuing operations, net
	10,191
	
	65,077
	
	57,624
	

	Other income
	2,466
	
	3,875
	
	22,776
	

	Expenses
	
	
	
	
	
	
	

	Cost of sales/services (note 33(b)(i))
	(2,526)
	(4,668)
	(12,823)
	

	Research and development
	(20,531)
	(20,562)
	(6,053)
	

	– Amortisation of antibacterial programs acquired
	—
	(12,024)
	—
	

	Product development
	(13,338)
	(7,538)
	(5,862)
	

	Business development
	(844)
	(994)
	(1,016)
	

	– sub- royalty amortisation
	(1,212)
	(4,096)
	(4,222)
	

	General, selling and administrative expenses
	(5,060)
	(4,357)
	(11,770)
	

	Operating income/(loss)
	
	
	
	
	
	
	

	
	(30,853)
	14,751
	
	38,668
	

	Interest income/(expense) (note 33(b)(ii))
	4,414
	
	2,513
	
	2,935
	
	

	Profit/(loss) before tax
	(26,439)
	17,265
	
	41,603
	

	Income tax credit/(expense)
	772
	
	(3,747)
	(3,636)
	

	Net (loss)/income
	
	
	
	
	
	
	

	
	(25,667)
	13,518
	
	37,967
	

	
	
	
	
	
	
	
	



Significant reclassifications

(i) As required by US GAAP, costs directly related to revenue or other income have been reclassified from Research and Development and Product Development into Cost of services.

(ii) Interest income has been reclassified from Revenue and shown net of interest expense as a separate line item after operating income.

(c) Statements of Comprehensive Income

Shown below are the Statements of Comprehensive Income for the years ended June 30 2009, 2010 and 2011 in A$’000:

	
	
	2011
	
	2010
	
	2009
	
	

	
	
	
	A$’000
	A$’000
	A$’000
	

	
	Net income/Other comprehensive income
	
	(25,667)
	
	13,518
	
	37,967
	
	

	
	Foreign currency translation – net of income taxes
	
	(352)
	(421)
	—
	

	
	
	
	
	
	
	
	
	
	

	
	Net Comprehensive Income
	
	(26,019)
	13,097
	
	37,967
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(d) Research and Development Activities

The Company’s accounting policy for research costs under both Australian Accounting Standards and US GAAP is that they are expensed as incurred; advanced payments are deferred and subsequently expensed over the period of performance. These expenses are classified as ‘Research and development’ where the related program is in a preclinical research phase and classified as ‘Product development’ when the related program is proceeding through clinical trials. Biota does not currently undertake any ‘Development activities’ (as defined in our accounting policy under Australian Accounting Standards).

Research and development and Product development expenses include direct labour costs as well as the costs of contractors and other direct expenses. It does not include an allocation of the costs of facilities or overhead allocation.

These expenses are funded through a variety of sources. As disclosed in notes 5 and 6, Biota has received reimbursement for Research and Development activities from collaboration partners as well as from government grants. Where research and development expenditure is directly related to these income streams it has been classified as Cost of services within the Consolidated Profit and Loss statement disclosed above.

As disclosed in note 13, in the year ended 30 June 2010 Biota acquired two in-progress research and development programs. The intellectual property that was acquired with these programs is only of use within these early stage projects and has no alternative use. Under US GAAP, the expenditure on these programs has been expensed on acquisition.

(e) Recent accounting pronouncements

New accounting pronouncements: In October 2009, the Financial Accounting Standards Board, or the FASB, issued Accounting Standards Update 2009-13, “Revenue Recognition (Topic 605) Multiple-Deliverable Revenue Arrangements, a consensus of the FASB Emerging Issues Task Force,” or ASU 2009-13. ASU 2009-13 amends existing accounting guidance for separating consideration in multiple-deliverable arrangements. ASU 2009-13 establishes a selling price hierarchy for determining the selling price of a deliverable. The selling price used for each deliverable will be based on vendor-specific objective evidence if available, third-party evidence if vendor-specific evidence is not available, or the estimated selling price if neither vendor-specific evidence nor third-party evidence are available. ASU 2009-13 eliminates the residual method of allocation and requires that consideration be allocated at the inception of the arrangement to all deliverables using the “relative selling price method.” The relative selling price method allocates any discount in the arrangement proportionately to each deliverable on the basis of each deliverable’s selling price. ASU 2009-13 requires that a vendor determine its best estimate of selling price in a manner that is consistent with that used to determine the price to sell the deliverable on a stand-alone basis.

Biota adopted the provisions of ASU 2009-13 effective July 1, 2010, for revenue arrangements entered into or materially modified in fiscal years beginning on or after that date. The adoption did not have any material effect on Biota’s consolidated balance sheets, consolidated statements of operations and consolidated statements of cash flows for any historical periods as of, or for the year ended June 30, 2011 because Biota did not enter into or materially modify any revenue arrangements subsequent to June 30, 2010. Biota is not able to reasonably estimate the effect of adopting these standards on future periods because the impact will vary based on the nature and volume of new or materially modified revenue arrangements in any given period.

In April 2010, the FASB issued Accounting Standards Update 2010-17, “Revenue Recognition—Milestone Method (Topic 605) Milestone Method of Revenue Recognition, a consensus of the FASB Emerging Issues Task Force” or ASU 2010-17. ASU 2010-17 provides guidance on the criteria that should be met for determining whether the milestone method of revenue recognition is appropriate. A vendor can recognize consideration that is contingent upon achievement of a milestone in its entirety as revenue in the period in which the milestone is
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achieved only if the milestone meets all criteria to be considered substantive. For the milestone to be considered substantive, the consideration earned by achieving the milestone should meet all of the following criteria: (i) be commensurate with either the vendor’s performance to achieve the milestone or the enhancement of the value of the item delivered as a result of a specific outcome resulting from the vendor’s performance to achieve the milestone, (ii) relate solely to past performance, and (iii) be reasonable relative to all deliverables and payment terms in the arrangement. An individual milestone may not be bifurcated and an arrangement may include more than one milestone. Accordingly, an arrangement may contain both substantive and non-substantive milestones.

Biota adopted the provisions of ASU 2010-17 effective July 1, 2010, for milestones achieved on or after that date. Since Biota’s existing policies are consistent with those contained in ASU 2010-17, the adoption of ASU 2010-17 did not have any material effect on Biota’s consolidated balance sheets, consolidated statements of operations and consolidated statements of cash flows for any historical periods or as of, or for the year ended June 30, 2011. Biota believes that the effect of adopting these standards on future periods will not be material.

In June 2011, the FASB issued ASU 2011-05, Comprehensive Income (Topic 220): Presentation of Comprehensive Income (ASU 2011-05). The accounting standard for other comprehensive income was amended to allow only two options for presenting the components of net income and other comprehensive income:
(i) in a single continuous financial statement, statement of comprehensive income or (ii) in two separate but consecutive financial statements, consisting of an income statement followed by a separate statement of other comprehensive income. In addition, items that are reclassified from other comprehensive income to net income must be presented on the face of the financial statements. This standard update requires retrospective application and is effective for Biota’s 2012 fiscal year. Biota does not expect the adoption of ASU 2011-05 to have a material effect on Biota’s financial statements.
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Independent Auditor’s report to the members of Biota Holdings Limited

In our opinion, the accompanying consolidated balance sheets and the related statements of income and comprehensive income, of changes in shareholders’ equity and of cash flows present fairly, in all material respects, the financial position of Biota Holdings Limited and its subsidiaries at 30 June 2011, 30 June 2010 and 30 June 2009, and the results of their operations and their cash flows for each of the three years in the period ended 30 June 2011 in conformity with Australian Accounting Standards and International Financial Reporting Standards as issued by the International Accounting Standards Board. These financial statements are the responsibility of the Company’s management. Our responsibility is to express an opinion on these financial statements based on our audits. We conducted our audits of these statements in accordance with the standards of the Public Company Accounting Oversight Board (United States). Those standards require that we plan and perform the audit to obtain reasonable assurance about whether the financial statements are free of material misstatement. An audit includes examining, on a test basis, evidence supporting the amounts and disclosures in the financial statements, assessing the accounting principles used and significant estimates made by management, and evaluating the overall financial statement presentation. We believe that our audits provide a reasonable basis for our opinion.

Australian Accounting Standards vary in certain significant respects from accounting principles generally accepted in the United States of America. Information relating to the nature and effect of such differences is presented in Note 32 to the consolidated financial statements.

PricewaterhouseCoopers

Melbourne, Australia

16 May 2012



















PricewaterhouseCoopers, ABN 52 780 433 757
Freshwater Place, 2 Southbank Boulevard, SOUTHBANK VIC 3006, GPO Box 1331, MELBOURNE VIC 3001
T: 613 8603 1000, F: 613 8603 1999, www.pwc.com.au
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Consolidated income statement

For the period ended 31 March 2012

(Unaudited)

	
	
	
	
	Three months
	Nine months
	

	
	
	
	
	2012
	
	2011
	
	2012
	
	2011
	
	

	
	
	Notes
	A$’000
	A$’000
	A$’000
	A$’000
	

	
	Revenues from continuing operations
	3
	
	7,379
	
	3,580
	
	14,944
	
	10,564
	
	

	
	Other income
	3
	
	95
	
	579
	344
	
	1,657
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Expenses:
	
	
	
	
	
	
	
	
	
	
	

	
	Research and development
	
	
	(3,763)
	(4,641)
	(11,887)
	(14,638)
	

	
	– Amortisation of antibacterial programs acquired
	
	
	—
	27
	—
	(2,924)
	

	
	Product development
	
	
	(3,296)
	(4,558)
	(11,065)
	(12,968)
	

	
	Business development
	
	
	(221)
	(228)
	(710)
	(627)
	

	
	– Sub-royalty amortisation
	
	
	(455)
	(394)
	(1,061)
	(1,015)
	

	
	Corporate – head office
	
	
	(1,399)
	(1,242)
	(3,851)
	(3,647)
	

	Loss before income tax
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	(1,660)
	(6,877)
	(13,286)
	(23,598)
	

	
	Income tax credit/(expense)
	
	
	(145)
	(6)
	485
	
	769
	

	Loss for the period
	
	
	(1,805
	)
	(6,883
	)
	(12,801
	)
	(22,829
	)
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Other comprehensive (expense)/income
	
	
	
	
	
	
	
	
	
	
	

	
	Exchange differences on translation of foreign operations
	
	
	1
	
	353
	17
	
	(254)
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Other comprehensive income/(expense) for the period, net of tax
	
	
	1
	
	353
	17
	
	(254)
	

	Total comprehensive (expense)/income for the period
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	(1,804)
	(6,530)
	(12,784)
	(23,083)
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Loss is attributable to:
	
	
	
	
	
	
	
	
	
	
	

	
	Owners of Biota Holdings Limited
	
	
	(1,805)
	(6,883)
	(12,801)
	(22,829)
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Total comprehensive (expense)/income for the period is attributable to:
	
	
	
	
	
	
	
	
	
	
	

	
	Owners of Biota Holdings Limited
	
	
	(1,804)
	(6,530)
	(12,784)
	(23,083)
	

	
	
	
	
	Cents
	
	Cents
	
	Cents
	
	Cents
	
	

	
	Loss per share from continuing operations and attributable to the ordinary equity holders of the
	
	
	
	
	
	
	
	
	
	
	

	
	Company
	
	
	
	
	
	
	
	
	
	
	

	
	Basic loss per share
	
	
	(1.0)
	(3.8)
	(7.0)
	(12.7)
	

	
	Diluted loss per share
	
	
	(1.0)
	(3.8)
	(7.0)
	(12.7)
	

	
	
	
	
	
	
	
	
	
	
	
	
	















The consolidated income statement should be read in conjunction with the accompanying notes.
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Consolidated balance sheet

As at 31 March 2012

(Unaudited)

	
	
	
	
	31 March
	30 June

	
	
	
	
	2012
	
	2011
	

	
	
	Notes
	A$’000
	A$’000

	
	Current assets
	
	
	
	
	
	

	
	Cash and cash equivalents
	
	
	51,361
	
	70,011

	
	Trade and other receivables
	
	
	9,667
	
	4,060
	

	Total current assets
	
	
	61,028
	
	74,071

	
	Non-current assets
	
	
	
	
	
	

	
	Plant and equipment
	
	
	5,155
	
	5,457

	
	Deferred tax assets
	
	
	1,547
	
	1,062

	
	Intangible assets
	
	
	1,921
	
	2,971
	

	
	Total non-current assets
	
	
	8,623
	
	9,490
	

	Total assets
	
	
	69,651
	
	83,561

	
	Current liabilities
	
	
	
	
	
	

	
	Trade and other payables
	
	
	2,201
	
	4,090

	
	Deferred revenue
	
	
	389
	
	143

	
	Provisions
	
	
	2,018
	
	2,152
	

	
	Total current liabilities
	
	
	4,608
	
	6,385

	Non-current liabilities
	
	
	
	
	
	

	
	Provisions
	
	
	424
	
	320
	

	Total non-current liabilities
	
	
	424
	
	320
	

	
	Total liabilities
	
	
	5,032
	
	6,705
	

	Net assets
	
	
	64,619
	
	76,856

	
	
	
	
	
	
	
	

	
	Equity
	
	
	
	
	
	

	
	Contributed equity
	4
	
	147,959
	
	147,583

	
	Reserves
	
	
	396
	
	208

	
	Retained losses
	
	
	(83,736)
	(70,935)

	
	Total equity
	
	
	64,619
	
	76,856
	

	
	
	
	
	
	
	
	












The consolidated balance sheet should be read in conjunction with the accompanying notes.
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Consolidated statement of changes in equity

For the period ended 31 March 2012

(Unaudited)

	
	
	Contributed
	
	
	Retained
	Total
	

	
	
	equity
	Reserves
	losses
	equity
	

	
	
	A$’000
	A$,000
	A$,000
	A$’000
	

	
	Balance at 1 July 2010
	146,375
	
	1,366
	
	(42,845)
	
	104,896
	
	

	Loss for the nine months
	—
	—
	(22,829)
	(22,829)
	

	
	Exchange differences on translation of foreign operations
	—
	(254)
	—
	(254)
	

	Total comprehensive income for the nine months
	—
	
	(254)
	
	(22,829
	)
	(23,083)
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Transactions with owners in their capacity as owners:
	
	
	
	
	
	
	
	
	

	
	Contributions of equity, net of transaction costs
	747
	
	—
	—
	747
	

	
	Payments for treasury shares
	(782)
	—
	—
	(782)
	

	
	Employee share options expensed
	—
	223
	
	—
	223
	

	
	Transfer from share based payment reserve for employee options exercised
	1,243
	
	(1,243)
	—
	—
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	1,208
	
	(1,020)
	—
	188
	

	
	
	
	
	
	
	
	
	
	
	

	
	Balance at 31 March 2011
	147,583
	
	92
	
	(65,674)
	82,002
	

	
	
	
	
	
	
	
	
	
	

	Balance at 1 July 2011
	147,583
	
	208
	
	(70,935)
	76,856
	

	
	
	
	
	
	
	
	
	
	
	

	
	Loss for the nine months
	—
	—
	(12,801)
	(12,801)
	

	
	Exchange differences on translation of foreign operations
	—
	
	17
	
	—
	
	17
	
	

	
	Total comprehensive income for the nine months
	—
	17
	
	(12,801)
	(12,784)
	

	Transactions with owners in their capacity as owners:
	
	
	
	
	
	
	
	
	

	
	Employee share options expensed
	—
	547
	
	—
	547
	

	
	Transfer from share based payment reserve for employee options exercised
	376
	
	(376)
	—
	—
	

	
	
	376
	
	171
	
	—
	
	547
	
	

	Balance at 31 March 2012
	147,959
	
	396
	
	(83,736
	)
	64,619
	
	



















The consolidated statement of changes in equity should be read in conjunction with the accompanying notes.
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Consolidated cash flow statement

For the period ended 31 March 2012

(Unaudited)

	
	
	Nine months
	

	
	
	2012
	
	2011
	
	

	
	
	A$’000
	A$’000
	

	
	Cash flows from operating activities
	
	
	
	
	

	
	Receipts from customers (inclusive of GST)
	8,000
	
	1,209
	

	
	Payments to suppliers and employees (inclusive of GST)
	(28,070)
	(35,831)
	

	
	
	
	
	
	
	

	
	
	(20,070)
	(34,622)
	

	
	Other revenue and income
	
	
	
	
	

	
	Interest received
	2,419
	
	3,707
	

	
	Income tax paid
	—
	
	(3,674)
	

	Net cash outflow from operating activities
	
	
	
	
	

	
	(17,651)
	(34,589)
	

	
	Cash flows from investing activities
	
	
	
	
	

	
	Proceeds from disposal of assets
	8
	
	—
	

	
	Payments for plant and equipment
	(1,023)
	(511)
	

	Net cash outflow from investing activities
	
	
	
	
	

	
	(1,015)
	(511)
	

	
	Cash flows from financing activities
	
	
	
	
	

	
	Proceeds from issue of shares
	—
	747
	

	
	Payments for treasury shares
	—
	
	(781)
	

	Net cash outflow from financing activities
	
	
	
	
	

	
	—
	
	(34)
	

	
	
	
	
	
	
	

	
	Net decrease in cash and cash equivalents
	(18,666)
	(35,134)
	

	Cash and cash equivalents at the beginning of the period
	70,011
	
	104,867
	

	
	Effects of exchange rate changes on cash and cash equivalents
	16
	
	(91)
	

	Cash and cash equivalents at the end of the period
	51,361
	
	69,642
	
	

	
	
	
	
	
	
	



















The consolidated cash flow statement should be read in conjunction with the accompanying notes.
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Notes to the financial statements

(Unaudited)

1. Summary of significant accounting policies Basis of preparation of report

This general purpose financial report for the 3 month and 9 month interim financial reporting periods ended 31 March 2012 has been prepared in accordance with Accounting Standard AASB 134 Interim Financial Reporting and IAS34 Interim Financial Reporting.

This financial report does not include all the notes of the type normally included in an annual financial report. Accordingly, this report is to be read in conjunction with the annual report for the year ended 30 June 2011.

The accounting policies adopted are consistent with those of the previous financial year and corresponding interim reporting period.

2. Segment information Description of segments
Management had determined the operating segments based on the reports reviewed by the strategic steering committee that are used to make strategic decisions.

The committee reviews the business from a divisional perspective (ie Research, Product Development and Corporate) and on a project basis. The business in predominantly managed on a divisional basis and so management has concluded that these divisions represent the operating and reportable segments of the business. The Group operates globally in developing its projects and has laboratories in Australia and England.

(a) Segment information provided to the strategic steering committee

The segment information provided to the strategic steering committee for the reportable segments for the nine months ended 31 March 2012 and nine months ended 31 March 2011 is as follows:

	Divisions
	
	
	
	
	Product
	
	
	
	
	Intersegment
	
	
	
	

	
	
	
	Research
	Development
	Corporate
	elimination
	
	Total
	
	

	
	
	
	2012
	
	2011
	
	2012
	
	2011
	
	2012
	2011
	
	2012
	2011
	
	2012
	
	2011
	

	
	
	
	A$’000
	A$’000
	A$’000
	A$’000
	A$’000
	
	A$’000
	A$’000
	
	A$’000
	A$’000
	A$’000

	
	Total segment revenue
	79
	
	2,356
	
	6,060
	
	17
	
	8,805
	
	10,541
	
	—
	
	(2,350)
	
	14,944
	
	10,564
	

	
	Intersegment revenue
	—
	
	(2,320)
	—
	(17)
	—
	(13)
	—
	2,350
	—
	—

	
	External revenue
	79
	
	36
	
	6,060
	
	—
	
	8,805
	
	10,528
	
	—
	
	—
	
	14,944
	
	10,564
	

	Adjusted EBITDA
	(12,049)
	(14,803)
	(6,499)
	(12,793)
	5,761
	6,114
	—
	
	—
	(12,787)
	(21,482)

	
	Depreciation & amortisation
	1,194
	
	4,185
	
	35
	
	5
	
	1,140
	
	1,102
	
	—
	
	—
	
	2,369
	
	5,292
	



The chief operating decision maker reviews assets and liabilities on a consolidated basis monthly. Therefore, no measure of segment assets and liabilities is separately disclosed in this report.

All revenue is generated by the Group’s Australian based operations, although counterparties may be in other countries.
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Notes to the financial statements

(Unaudited)

2. Segment information (continued)

(b) Other segment information

(i) Segment revenue

Sales between segments are carried out at arm’s length and are eliminated on consolidation. The revenue from external parties reported to the strategic steering committee is measured in a manner consistent with that in the income statement. Revenues from external customers are derived from royalty on sales, grants for institutions and funding agreements with partners. Revenue is derived from a small number of sources, and of which three contribute greater than 10% of revenue.

Segment revenue reconciles to total revenue from continuing operations in note 3.

(ii) Adjusted EBITDA

A reconciliation of adjusted EBITDA to reported loss after income tax is provided as follows:

	
	
	31 March

	
	
	2012
	
	2011
	

	
	
	A$’000
	A$’000

	
	Adjusted EBITDA
	(12,787)
	
	(21,482)
	

	
	Interest revenue
	2,467
	
	3,475

	
	Depreciation
	(1,308)
	(1,352)

	
	Amortisation of antibacterial programs and sub-royalty
	(1,061)
	(3,939)

	
	Share options expense
	(597)
	(300)

	
	Income tax credit
	485
	
	769
	

	
	Loss after income tax from continuing operations
	(12,801)
	(22,829)

	
	
	
	
	
	



3. Revenues from ordinary activities and other income

	
	
	
	Three months ended
	Nine month ended
	

	
	
	
	31 March
	31 March
	

	
	
	
	2012
	2011
	
	2012
	
	2011
	
	

	
	
	
	A$’000
	
	A$’000
	A$’000
	A$’000
	

	
	Revenues from continuing operations
	
	
	
	
	
	
	
	
	
	

	
	Royalties
	4,980
	2,583
	6,395
	7,074
	
	

	
	Development revenue
	1,680
	
	—
	6,016
	—
	

	
	Interest revenue
	698
	990
	2,467
	3,476
	
	

	
	Other revenue
	
	21
	
	7
	66
	14
	
	

	Total revenues from continuing operations
	
	
	
	
	
	
	
	
	
	

	
	
	7,379
	
	3,580
	14,944
	10,564
	
	

	
	Other income
	
	
	
	
	
	
	
	
	
	

	
	Grant income
	
	95
	
	579
	344
	1,657
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Total other income
	
	95
	
	579
	344
	1,657
	
	

	Total revenues and other income
	
	
	
	
	
	
	
	
	
	

	
	7,474
	4,159
	15,288
	12,221
	
	

	
	
	61
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Notes to the financial statements

(Unaudited)

4. Contributed equity

	
	
	
	
	
	
	
	Nine months ended
	
	
	Nine months ended

	
	
	
	
	
	
	
	31 March
	
	
	
	
	
	31 March

	
	
	
	
	
	
	2012
	
	
	
	
	2011
	
	
	2012
	
	2011
	
	

	
	
	
	
	
	
	Shares
	
	
	
	Shares
	
	A$’000
	
	A$’000

	
	Issue of ordinary shares
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	At start of period
	181,417,556
	
	179,209,987
	
	148,616
	
	146,575
	

	
	Issue of shares
	
	
	
	
	—
	
	
	
	813,021
	
	
	
	—
	747
	

	
	Options exercised
	
	
	
	436,401
	
	
	
	
	1,394,548
	
	
	376
	
	
	1,243
	

	
	At end of period
	181,853,957
	
	181,417,556
	
	148,992
	
	148,565
	

	Treasury shares held in Trust
	
	
	
	
	
	
	
	
	
	
	
	
	
	(1,033)
	(1,033)

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	147,959
	
	
	147,532
	

	5.
	Loss per share
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	2012
	
	
	2011
	
	
	
	2012
	
	
	
	
	2011
	
	

	
	
	
	Cents
	
	
	Cents
	
	
	
	
	Cents
	
	
	
	
	Cents
	

	
	Basic loss per share (EPS)
	(1.0)
	
	
	
	(3.8)
	
	
	
	(7.0)
	
	(12.7)

	
	Diluted loss per share (EPS)
	(1.0)
	
	
	
	(3.8)
	
	
	
	(7.0)
	
	(12.7)

	
	
	
	A$’000
	
	
	A$’000
	
	
	
	
	A$’000
	
	
	
	
	A$’000
	

	
	Loss used to calculate EPS
	(1,805)
	(6,883)
	(12,801)
	
	(22,829)

	
	
	
	Number
	
	
	Number
	
	
	Number
	
	
	
	
	Number
	

	
	Weighted average shares used to calculate
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	Basic EPS
	181,738,964
	181,004,978
	
	181,664,389
	
	
	180,346,145
	

	
	
	Diluted EPS
	181,738,964
	
	
	181,004,978
	
	
	181,664,389
	
	
	180,346,145
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



Options granted by the Company to employees are considered to be potential ordinary shares but are not included in the above calculation as their issue price (including the fair value of the employee services) exceeds the average market price during the period.

6. Tax audit

The Australian Taxation Office (ATO) has been conducting an audit in respect to income and expenditures associated with the litigation against GlaxoSmithKline (GSK). On 19 December 2011, the ATO issued a position paper. The ATO’s preliminary conclusion is that having accepted the legal costs as deductible, the settlement sum received of $20 million is ordinary income (and not a capital gain). If the latter is sustained, this would result in an additional income tax assessment of approximately $2 million after utilisation of previously unrecognised tax losses.

The ATO position paper invites a response where there is a disagreement of the facts or interpretation by the ATO. Biota disagrees with the conclusion reached in respect of the settlement sum received and have prepared a response to the ATO position paper. Accordingly, no liability has been recognised in this regard.
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Notes to the financial statements

(Unaudited)

7. Events occurring after balance sheet date

On 23 April 2012, Biota and Nabi Biopharmaceuticals Inc announced the signing of a Merger Implementation Agreement to form a combined company Biota Pharmaceuticals, listed on Nasdaq and headquartered in the USA. Key elements of the Agreement are:

· Nabi will acquire all of the shares in BTA for new shares in the name of Biota Pharmaceuticals, a NASDAQ listed company. BTA will be de-listed from the ASX;

· Nabi’s assets at merger will include US$54 million in cash, a right to receive royalties from a marketed product (PhosLyra) and an interest in NicVAX;

· After the completion of the merger, current Biota shareholders will own approximately 74% of Biota Pharmaceuticals and Nabi shareholders will own approximately 26% of Biota Pharmaceuticals;

· Nabi plans to return to its existing shareholders cash in excess of the US$54 million required to be held by Nabi at closing, after satisfying certain obligations;

· Nabi intends to distribute contingent value rights providing payout rights from future sale, transfer, license or similar transactions involving NicVAX; and

· The Board will consist of six ex Biota Directors including the Chairman and two ex-Nabi Directors. Biota’s current CEO and CFO will continue in their roles.

Transactions and other costs incurred (or which are expected to be incurred) by Biota in relation to the implementation of the Merger are currently estimated at $6 million, comprising investment banking, advisors, legal, accountants and expert fees, and various other costs. Approximately $3 million of these costs will be incurred regardless of whether the Merger is approved.

Apart from the foregoing, no other matter or circumstance has arisen since 31 March 2012 that has significantly affected, or may significantly affect:

· The Group’s operations in future financial years;

· The results of those operations in future financial years; or

· The Group’s state of affairs in future financial years.
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Reconciliation between Net Income and Stockholders’ Equity determined under Australian Accounting Standards and accounting practices generally accepted in the United States of America (US GAAP)

The following is a summary of the adjustments to net income for the:

· Six month periods ended 31 December 2011 and 2010;

· Three month periods ended 31 March 2012 and 2011; and

· Nine month periods ended 31 March 2012 and 2011.

And a summary of the adjustments to stockholders’ equity to reconcile the net income and stockholders’ equity under Australian Accounting Standards and

US GAAP as of:

· 31 March 2012; and

· 30 June 2011.

	
	
	Six months ended
	Three months ended
	Nine months ended

	
	
	31 December
	31 March
	31 March

	
	
	2011
	
	2010
	
	2012
	
	2011
	
	
	2012
	
	
	
	2011
	

	
	
	$’000
	$’000
	$’000
	
	$’000
	$’000
	$’000

	Net income/(loss) presented in the consolidated financial statements prepared under
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Australian Accounting Standards
	(10,996)
	(15,946)
	(1,805)
	(6,883)
	(12,801)
	
	(22,829)

	US GAAP adjustments
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Increase (decrease) due to:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Adjustment to Share based payments (a)
	94
	(84)
	45
	(42)
	139
	
	
	
	(126)

	Acquisition of in-progress R&D (b)
	—
	2,951
	
	—
	(26)
	—
	2,925

	Deferred income tax effect of US GAAP adjustments (c)
	—
	
	(303)
	—
	
	
	
	
	—
	(303)

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Net adjustments
	94
	2,564
	
	45
	(68)
	139
	
	
	
	2,496

	Net income in accordance with US GAAP
	(10,902
	)
	(13,382
	)
	(1,760
	)
	
	(6,951
	)
	(12,662
	)
	
	(20,333
	)

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Basic earnings per share
	(6.0)
	(7.4)
	(1.0)
	(3.8)
	(7.0)
	
	(11.3)

	Diluted earnings per share
	(6.0)
	(7.4)
	(1.0)
	(3.8)
	(7.0)
	
	(11.3)

	
	
	
	
	
	
	
	
	31 March
	30 June
	
	

	
	
	
	
	
	
	
	
	2012
	
	
	2011
	
	
	
	
	

	
	
	
	
	
	
	
	
	$’000
	$’000
	
	

	
	Stockholders’ equity presented in the consolidated financial statements prepared under Australian
	
	
	
	
	
	
	
	
	
	
	
	

	
	Accounting Standards
	
	
	
	
	
	
	64,619
	
	76,856
	
	
	

	
	Net Adjustments
	
	
	
	
	
	
	
	—
	
	—
	
	
	

	
	Stockholders’ equity in accordance with US GAAP
	
	
	
	
	
	
	64,619
	
	76,856
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



Adjustments

(a) Biota’s accounting policy under Australian Accounting Standards is that awards to employees through the Equity retention incentive plan are expensed on a graded basis over the two year service life of the employee option, with each instalment of the award separately recognised over the relevant service period. Under US GAAP the aggregate share based payment charges are recognised on a straight line basis over the two year life of the award.

(b) Under Biota’s US GAAP accounting policy, the purchase of an in-progress R&D program that has no alternative use should be expensed at the time of acquisition whereas our accounting policy under Australian
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Accounting Standards requires that such programs are recognised as an intangible asset on acquisition and amortised over their useful life. An adjustment has been made to recognise the immediate expense on purchase of such R&D programs.

(c) The impact on income tax expense of adjustments (a) and (b).

Additional US GAAP Disclosures

The following information is presented on the basis of US GAAP.

(a)	Consolidated Balance Sheets

	
	
	
	31 March
	30 June
	

	
	
	2012
	
	2011
	
	

	
	
	
	$’000
	$’000
	

	
	ASSETS
	
	
	
	
	
	

	
	Current assets
	
	
	
	
	
	

	
	Cash & Equivalents
	51,361
	
	70,011
	

	
	Accounts Receivable – Trade
	8,352
	
	2,583
	

	
	Prepaid expense
	680
	
	377
	

	
	Deferred tax asset (a)
	515
	
	111
	

	
	Other current assets
	
	635
	
	1,100
	
	

	Total Current Assets
	61,543
	
	74,182
	

	
	Non-current assets
	
	
	
	
	
	

	
	Property, plant and equipment
	5,155
	
	5,457
	

	
	Intangible assets
	1,921
	
	2,971
	

	
	Deferred tax asset (a)
	
	1,032
	
	951
	
	

	
	Total Non-current assets
	
	8,108
	
	9,379
	
	

	Total Assets
	69,651
	
	83,561
	

	
	
	
	
	
	
	
	

	
	LIABILITIES
	
	
	
	
	
	

	
	Current liabilities
	
	
	
	
	
	

	
	Accounts payable
	1,148
	
	2,673
	

	
	Accrued expenses
	1,053
	
	1,417
	

	
	Customer Advances
	389
	
	144
	

	
	Income tax payable
	
	—
	—
	

	
	Other current liabilities – provisions
	
	2,018
	
	2,151
	
	

	Total Current liabilities
	4,608
	
	6,385
	

	
	Non-current liabilities
	
	
	
	
	
	

	
	Deferred tax liability
	
	—
	—
	

	
	Other long term liabilities – provisions
	
	424
	
	320
	
	

	Total Non-current liabilities
	
	424
	
	320
	
	

	
	Total liabilities
	5,032
	
	6,705
	

	EQUITY
	
	
	
	
	
	

	
	Common Stock (b)
	148,992
	
	148,616
	

	
	Treasury Stock- Common (b)
	(1,033)
	(1,033)
	

	
	Retained Earnings
	(83,830)
	(71,167)
	

	
	Foreign currency translation reserve
	(570)
	(588)
	

	
	Additional paid in capital
	
	1,060
	
	1,028
	
	

	Stockholders’ equity
	
	64,619
	
	76,856
	
	

	
	Total liabilities and stockholders’ equity
	69,651
	
	83,561
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Significant reclassifications

(a) As required by US GAAP, deferred tax assets have been reclassified between current and non-current assets based on the classification of the related non-tax asset or liability. Tax assets that are not associated with an asset or liability are classified in accordance with the expected reversal period.

(b) Treasury shares have been disclosed separately from common stock.

The following information is presented on the basis of US GAAP:

(b)	Consolidated Profit and Loss

	
	Six months ended
	Three months ended
	Nine months ended
	

	
	31 December
	31 March
	31 March
	

	
	2011
	
	2010
	
	2012
	
	2011
	
	2012
	
	2011
	
	

	
	$’000
	$’000
	$’000
	$’000
	$’000
	$’000
	

	Revenue
	
	
	
	
	
	
	
	
	
	
	
	
	

	Revenues from trading operations, net (b)
	5,796
	4,498
	
	6,681
	2,590
	12,479
	
	7,088
	

	Grant income
	249
	1,078
	
	95
	580
	344
	
	1,658
	

	Expenses
	
	
	
	
	
	
	
	
	
	
	
	
	

	Cost of services (a)
	(4,127)
	(1,077)
	(1,689)
	(580)
	(5,818)
	(1,657)
	

	Research and development
	(7,880)
	(10,037)
	(3,636)
	(4,557)
	(11,515)
	(14,594)
	

	Product development
	(3,803)
	(7,365)
	(1,693)
	(4,097)
	(5,498)
	(11,462)
	

	Business development
	(1,091)
	(1,024)
	(675)
	(633)
	(1,767)
	(1,656)
	

	General, selling and administrative expenses
	(2,445)
	(2,413)
	(1,394)
	(1,239)
	(3,839)
	(3,652)
	

	Operating income/(loss)
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	(13,301)
	(16,340)
	(2,313)
	(7,935)
	(15,614)
	(24,275)
	

	Interest income/(expense) (b)
	1,769
	2,486
	
	698
	990
	2,467
	
	3,476
	

	Profit/(loss) before tax
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	(11,532)
	(13,854)
	(1,615)
	(6,945)
	(13,147)
	(20,799)
	

	Income tax credit/(expense)
	630
	472
	
	(145)
	(6)
	485
	
	466
	

	Net (loss)/income
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	(10,902)
	(13,382)
	(1,760)
	(6,951)
	(12,662)
	(20,333)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	



Significant reclassifications

(a) As required by USGAAP, costs directly related to revenue or other incomes have been reclassified from Research and Development and Product Development into Cost of services.

(b) Interest income has been reclassified from Revenue and shown net of interest expense as a separate line item beneath operating income.

(c) Statements of Comprehensive Income

Shown below are the Statements of Comprehensive Income for the years ended 30 June 2009, 2010 & 2011:

	
	
	Six months ended
	Three months ended
	Nine months ended
	

	
	
	31 December
	31 March
	31 March
	

	
	
	2011
	
	2010
	
	2012
	
	2011
	
	2012
	
	2011
	
	

	
	
	$’000
	$’000
	$’000
	$’000
	$’000
	$’000
	

	Net income
	
	(10,902)
	
	(13,382)
	
	(1,760)
	
	(6,951)
	
	(12,662)
	
	(20,333)
	
	

	Other comprehensive income:
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Foreign currency translation – net of income taxes
	
	16
	(60)
	1
	(168)
	17
	
	(228)
	

	Net Comprehensive Income
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	(10,886)
	(13,442)
	(1,759)
	(7,119)
	(12,645)
	(20,561)
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(d) Research and development activities

The Company’s accounting policy for research costs under both Australian Accounting Standards and USGAAP is that they are expensed as incurred; advanced payments are deferred and subsequently expensed over the period of performance. These expenses are classified as Research and development where the related program is in a pre-clinical research phase and classified as Product development when the related program is proceeding through clinical trials. Biota does not currently undertake any development activities (as defined in our accounting policy under Australian Accounting Standards).

Research and development and Product development expenses include direct labour costs as well as the costs of contractors and other direct expenses. It does not include any allocation of the costs of facilities or other overheads, which are classified as general, selling and administrative expenses.

Biota has received reimbursement for research and development activities from collaboration partners as well as from government grants. Where research and development expenditure is directly related to these income streams it has been classified as Cost of services within the Consolidated Profit and Loss statement disclosed above.

In the year ended 30 June 2010 Biota acquired two in-progress research and development programs. The intellectual property that was acquired with these programs is only of use within these early stage projects and has no alternative use. Given this, under USGAAP the expenditure on these programs has been expensed on acquisition.

(e) Recent accounting pronouncements

New accounting pronouncements: In October 2009, the Financial Accounting Standards Board, or the FASB, issued Accounting Standards Update 2009-13, “Revenue Recognition (Topic 605) Multiple-Deliverable Revenue Arrangements, a consensus of the FASB Emerging Issues Task Force,” or ASU 2009-13. ASU 2009-13 amends existing accounting guidance for separating consideration in multiple-deliverable arrangements. ASU 2009-13 establishes a selling price hierarchy for determining the selling price of a deliverable. The selling price used for each deliverable will be based on vendor-specific objective evidence if available, third-party evidence if vendor-specific evidence is not available, or the estimated selling price if neither vendor-specific evidence nor third-party evidence are available. ASU 2009-13 eliminates the residual method of allocation and requires that consideration be allocated at the inception of the arrangement to all deliverables using the “relative selling price method.” The relative selling price method allocates any discount in the arrangement proportionately to each deliverable on the basis of each deliverable’s selling price. ASU 2009-13 requires that a vendor determine its best estimate of selling price in a manner that is consistent with that used to determine the price to sell the deliverable on a stand-alone basis.

Biota adopted the provisions of ASU 2009-13 effective July 1, 2010, for revenue arrangements entered into or materially modified in fiscal years beginning on or after that date. The adoption did not have any material effect on Biota’s our consolidated balance sheets, consolidated statements of operations and consolidated statements of cash flows for any historical periods as of, or for the year ended June 30, 2011 because Biota did not enter into or materially modify any revenue arrangements subsequent to June 30, 2010. Biota is not able to reasonably estimate the effect of adopting these standards on future periods because the impact will vary based on the nature and volume of new or materially modified revenue arrangements in any given period.

In April 2010, the FASB issued Accounting Standards Update 2010-17, “Revenue Recognition—Milestone Method (Topic 605) Milestone Method of Revenue Recognition, a consensus of the FASB Emerging Issues Task Force” or ASU 2010-17. ASU 2010-17 provides guidance on the criteria that should be met for determining whether the milestone method of revenue recognition is appropriate. A vendor can recognize consideration that is contingent upon achievement of a milestone in its entirety as revenue in the period in which the milestone is
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achieved only if the milestone meets all criteria to be considered substantive. For the milestone to be considered substantive, the consideration earned by achieving the milestone should meet all of the following criteria: (i) be commensurate with either the vendor’s performance to achieve the milestone or the enhancement of the value of the item delivered as a result of a specific outcome resulting from the vendor’s performance to achieve the milestone, (ii) relate solely to past performance, and (iii) be reasonable relative to all deliverables and payment terms in the arrangement. An individual milestone may not be bifurcated and an arrangement may include more than one milestone. Accordingly, an arrangement may contain both substantive and non-substantive milestones.

Biota adopted the provisions of ASU 2010-17 effective July 1, 2010, for milestones achieved on or after that date. Since Biota’s existing policies are consistent with those contained in ASU 2010-17, the adoption of ASU 2010-17 did not have any material effect on Biota’s consolidated balance sheets, consolidated statements of operations and consolidated statements of cash flows for any historical periods or as of, or for the year ended June 30, 2011. Biota believes that the effect of adopting these standards on future periods will not be material.

In June 2011, the FASB issued ASU 2011-05, Comprehensive Income (Topic 220): Presentation of Comprehensive Income (ASU 2011-05). The accounting standard for other comprehensive income was amended to allow only two options for presenting the components of net income and other comprehensive income:
(i) in a single continuous financial statement, statement of comprehensive income or (ii) in two separate but consecutive financial statements, consisting of an income statement followed by a separate statement of other comprehensive income. In addition, items that are reclassified from other comprehensive income to net income must be presented on the face of the financial statements. This standard update requires retrospective application and is effective for Biota’s 2012 fiscal year. Biota does not expect the adoption of ASU 2011-05 to have a material effect on Biota’s financial statements.
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April 20, 2012

Nabi Biopharmaceuticals

12270 Wilkins Avenue

Rockville, Maryland, 20852

Attn: Board of Directors

Dear Board of Directors:

We understand that Nabi Biopharmaceuticals (“Nabi”) intends to enter into a Merger Implementation Agreement (the “Agreement”) between Biota Holdings Limited (“Biota”) and Nabi pursuant to which, among other things, Nabi will acquire each outstanding ordinary share (a “Biota Share”) of Biota in exchange for 0.669212231 of a share (the “Exchange Ratio”) of common stock, par value US $.10 per share (“Nabi Shares”), of Nabi, subject to adjustment in accordance with the Agreement, pursuant to a scheme of arrangement (the “Transaction”) under Part 5.1 of the Australian Corporations Act (2001).

The Board of Directors of Nabi (the “Board”) has requested that Houlihan Lokey Financial Advisors, Inc. (“Houlihan Lokey”) provide an opinion (the “Opinion”) to the Board as to whether, as of the date hereof, the Exchange Ratio provided for in the Transaction pursuant to the Agreement is fair to Nabi from a financial point of view.

In connection with this Opinion, we have made such reviews, analyses and inquiries as we have deemed necessary and appropriate under the circumstances. Among other things, we have:

1. reviewed an execution copy received by us on April 20, 2012, of the Agreement, including the form of the scheme of arrangement set out in annexure A thereto;

2. reviewed certain publicly available business and financial information relating to Biota and Nabi that we deemed to be relevant;

3. reviewed certain information relating to the historical, current and future operations, financial condition and prospects of Biota and Nabi made available to us by Biota and Nabi, including (a) financial projections prepared by the management of Nabi (and adjustments thereto based on discussions with management of Nabi) relating to the future financial results and condition of Biota for the fiscal years June 30, 2012 through June 30, 2020 based on certain information regarding the future operations, financial condition and prospects of Biota provided to Nabi by management of Biota (the “Nabi Projections for Biota”) and (b) limited financial estimates (and adjustments thereto based on discussions with management of Nabi) provided by the management of Nabi relating to the future financial results of certain drugs and other biopharmaceutical products currently under development, testing, or production by Nabi (the “Nabi Projections”), and (c) the estimates of Nabi’s net operating loss tax carryforwards (“NOLs”) prepared and provided to us by the management of Nabi (the “Nabi NOLs”) and estimates of the potential tax savings available to Nabi on a standalone basis or to a potential buyer in connection with an acquisition of Nabi on a pro forma basis based on the Nabi NOLs as discussed with the management of Nabi (the “Estimated NOL Tax Savings”);

245 Park Avenue, 20th Floor • New York, New York 10167 • tel.212.497.4100 • fax.212.661.3070 • www.HL.com

Broker/dealer services through Houlihan Lokey Capital, Inc. Investment advisory services through Houlihan Lokey Financial Advisors, Inc.
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4. spoken with certain members of the managements of Biota and Nabi regarding the respective businesses, operations, financial condition and prospects of Biota and Nabi, the Transaction and related matters;

5. reviewed the current and historical market prices and trading volume for certain of Biota’s and Nabi’s publicly traded securities, and the current and historical market prices and trading volume of the publicly traded securities of certain other companies that we deemed to be relevant; and

6. conducted such other financial studies, analyses and inquiries and considered such other information and factors as we deemed appropriate.

We have relied upon and assumed, without independent verification, the accuracy and completeness of all data, material and other information furnished, or otherwise made available, to us, discussed with or reviewed by us, or publicly available, and do not assume any responsibility with respect to such data, material and other information. In addition management of Nabi has advised us and we have assumed that the Nabi Projections for Biota have been reasonably prepared in good faith on bases reflecting the best currently available estimates and judgments of Nabi’s management as to the future financial results and condition of Biota and are a reasonable basis on which to evaluate Biota and, for purposes of our analyses and this Opinion, management of Nabi has directed us to rely on the Nabi Projections for Biota. Furthermore, management of Nabi has advised us, and we have assumed, that (A) the Nabi Projections reviewed by us have been reasonably prepared in good faith on bases reflecting the best currently available estimates and judgments of such management as to the future financial results of such drugs and other biopharmaceutical products currently under development, testing or production by Nabi and (B) the Nabi NOLs have been reasonably prepared in good faith on bases reflecting the best currently available estimates and judgments of Nabi’s management as to the amount of such Nabi NOLs and the Estimated NOL Tax Savings are a reasonable basis on which to evaluate the Nabi NOLs. We express no opinion with respect to any of the foregoing projections or estimates or the assumptions on which they are based. For purposes of our analyses and this Opinion, you have advised us and we have assumed that (i) immediately prior to closing of the Transaction, Nabi will not have any material assets other than (a) cash held in a bank account in an amount not in excess of $54 million, (b) certain payment rights arising from the future sale, transfer, license or a similar transaction involving NicVAX® (the “NicVAX® Potential Residual Payments”), (c) certain payment rights with respect to Phoslyra® (the “Phoslyra® Potential Residual Payments” and, together with the NicVAX® Potential Residual Payments, the “Nabi Potential Residual Payments”) and (d) the Nabi NOLs, (ii) on a standalone basis, Nabi is not expected to be able to utilize the Nabi NOLs to reduce taxes in the foreseeable future and consequently, the Nabi NOLs have little if any value to Nabi on a standalone basis and

(iii) there is a low probability that the Nabi Potential Residual Payments will result in significant payments to Nabi. We also have relied upon, without independent verification, the assessments of the managements of Biota and Nabi as to Biota’s existing and future technology, products, services and the validity and marketability of, and risks associated with, such technology, products and services (including, without limitation, development, testing and marketing of such technology, products and services; the receipt of all necessary governmental and other regulatory approvals for the development, testing and marketing thereof; and the life of all relevant patents and other intellectual and other property rights associated with such technology, products and services), and we have assumed, at your direction, that there will be no developments with respect to any such matters that would adversely affect our analyses or this Opinion. We have relied upon and assumed, without independent verification, that there has been no change in the business, assets, liabilities, financial condition, results of operations, cash flows or prospects of Biota and Nabi since the respective dates of the most recent financial statements and other information, financial or otherwise, provided to us that would be material to our analyses or this Opinion, and that there is no information or any facts that would make any of the information reviewed by us incomplete or misleading.

We have relied upon and assumed, without independent verification, that (a) the representations and warranties of all parties to the Agreement and all other related documents and instruments that are referred to
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therein are true and correct, (b) each party to the Agreement and such other related documents and instruments will fully and timely perform all of the covenants and agreements required to be performed by such party, (c) all conditions to the consummation of the Transaction will be satisfied without waiver thereof, (d) the Contingent Value Rights (as defined in the Agreement) will be distributed to the holders of Nabi shares and the Permissible Nabi Stockholder Cash Transactions (as defined in the Agreement) will be effected by means of a pro-rata cash dividend to holders of Nabi Shares prior to the record date for the implementation of the Transaction, (e) any substantial payments with respect the sale, transfer, license or a similar transactions relating to NicVAX® will occur prior to the expiration of the Contingent Value Right and (f) the Transaction will be consummated in a timely manner in accordance with the terms described in the Agreement and such other related documents and instruments, without any amendments or modifications thereto. We have relied upon and assumed, without independent verification, that (i) the Transaction will be consummated in a manner that complies in all respects with all applicable international, federal and state statutes, rules and regulations, and (ii) all governmental, regulatory, and other consents and approvals necessary for the consummation of the Transaction will be obtained and that no delay, limitations, restrictions or conditions will be imposed or amendments, modifications or waivers made that would result in the disposition of any assets of Biota or Nabi, or otherwise have an effect on the Transaction, Biota or Nabi or any expected benefits of the Transaction that would be material to our analyses or this Opinion. In addition, we have relied upon and assumed, without independent verification, that any adjustment to the Exchange Ratio pursuant to the Agreement or otherwise will not be material to our analyses or this Opinion and that the final form of the Agreement will not differ in any respect from the execution copy of the Agreement identified above.

Furthermore, in connection with this Opinion, we have not been requested to make, and have not made, any physical inspection or independent appraisal or evaluation of any of the assets, properties or liabilities (fixed, contingent, derivative, off-balance-sheet or otherwise) of Biota, Nabi or any other party, nor were we provided with any such appraisal or evaluation. We did not estimate, and express no opinion regarding, the liquidation value of any entity or business. We have undertaken no independent analysis of any potential or actual litigation, regulatory action, possible unasserted claims or other contingent liabilities to which Biota or Nabi is or may be a party or is or may be subject, or of any governmental investigation of any possible unasserted claims or other contingent liabilities to which Biota or Nabi is or may be a party or is or may be subject.

We have not been requested to, and did not, (a) initiate or participate in any discussions or negotiations with, or solicit any indications of interest from, third parties with respect to the Transaction, the securities, assets, businesses or operations of Nabi or any other party, or any alternatives to the Transaction,
(b) negotiate the terms of the Transaction, or (c) advise the Board or any other party with respect to alternatives to the Transaction. This Opinion is necessarily based on financial, economic, market and other conditions as in effect on, and the information made available to us as of, the date hereof. We have not undertaken, and are under no obligation, to update, revise, reaffirm or withdraw this Opinion, or otherwise comment on or consider events occurring or coming to our attention after the date hereof. We are not expressing any opinion as to what the value of the Nabi Shares actually will be when issued pursuant to the Transaction or the price or range of prices at which Biota Shares or Nabi Shares may be purchased or sold at any time.

This Opinion is furnished for the use of the Board (in its capacity as such) in connection with its evaluation of the Transaction and may not be used for any other purpose without our prior written consent. This Opinion should not be construed as creating any fiduciary duty on Houlihan Lokey’s part to any party. This Opinion is not intended to be, and does not constitute, a recommendation to the Board, Nabi, any security holder of Nabi or any other party as to how to act or vote with respect to any matter relating to the Transaction or otherwise.

In the ordinary course of business, certain of our employees and affiliates, as well as investment funds in which they may have financial interests, may acquire, hold or sell long or short positions, or trade or otherwise
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effect transactions, in debt, equity, and other securities and financial instruments (including loans and other obligations) of, or investments in, Biota, Nabi or any other party that may be involved in the Transaction and their respective affiliates or any currency or commodity that may be involved in the Transaction. Houlihan Lokey and certain of its affiliates may provide investment banking, financial advisory and other financial services to Biota, Nabi, other participants in the Transaction and certain of their respective affiliates in the future, for which Houlihan Lokey and such affiliates may receive compensation.

Houlihan Lokey will receive a fee for rendering this Opinion, which is not contingent upon the successful completion of the Transaction. In addition, Nabi has agreed to reimburse certain of our expenses and to indemnify us and certain related parties for certain potential liabilities arising out of our engagement.

This Opinion only addresses whether, as of the date hereof, the Exchange Ratio provided for in the Transaction pursuant to the Agreement is fair to Nabi from a financial point of view and does not address any other aspect or implication of the Transaction or any agreement, arrangement or understanding entered into in connection therewith or otherwise. We have not been requested to opine as to, and this Opinion does not express an opinion as to or otherwise address, among other things: (i) the underlying business decision of the Board, Nabi, its security holders or any other party to proceed with or effect the Transaction,

(ii) the terms of any arrangements, understandings, agreements or documents related to, or the form, structure or any other portion or aspect of, the Transaction or otherwise (other than the Exchange Ratio to the extent expressly specified herein), (iii) the fairness of any portion or aspect of the Transaction to the holders of any class of securities, creditors or other constituencies of Nabi, or to any other party, except if and only to the extent expressly set forth in the last sentence of this Opinion, (iv) the relative merits of the Transaction as compared to any alternative business strategies or transactions that might be available for Nabi or any other party, (v) the fairness of any portion or aspect of the Transaction to any one class or group of Nabi’s or any other party’s security holders or other constituents vis-à-vis any other class or group of Nabi’s or such other party’s security holders or other constituents (including, without limitation, the allocation of any consideration amongst or within such classes or groups of security holders or other constituents), (vi) whether or not Biota, Nabi, their respective security holders or any other party is receiving or paying reasonably equivalent value in the Transaction, (vii) the solvency, creditworthiness or fair value of Biota, Nabi or any other participant in the Transaction, or any of their respective assets, under any applicable laws relating to bankruptcy, insolvency, fraudulent conveyance or similar matters, or (viii) the fairness, financial or otherwise, of the amount, nature or any other aspect of any compensation to or consideration payable to or received by any officers, directors or employees of any party to the Transaction, any class of such persons or any other party, relative to the Exchange Ratio or otherwise. Furthermore, no opinion, counsel or interpretation is intended in matters that require legal, regulatory, accounting, insurance, tax or other similar professional advice. It is assumed that such opinions, counsel or interpretations have been or will be obtained from the appropriate professional sources. Furthermore, we have relied, with the consent of the Board, on the assessments by Biota, Nabi and their respective advisors, as to all legal, regulatory, accounting, insurance and tax matters with respect to Biota, Nabi and the Transaction or otherwise. The issuance of this Opinion was approved by a committee authorized to approve opinions of this nature.

Based upon and subject to the foregoing, and in reliance thereon, it is our opinion that, as of the date hereof, the Exchange Ratio provided for in the Transaction pursuant to the Agreement is fair to Nabi from a financial point of view.

Very truly yours,

HOULIHAN LOKEY FINANCIAL ADVISORS, INC.
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ANNEX D

FORM OF

CERTIFICATE OF AMENDMENT OF

RESTATED CERTIFICATE OF INCORPORATION OF

NABI BIOPHARMACEUTICALS

Nabi Biopharmaceuticals, a corporation organized and existing under and by virtue of the General Corporation Law of the State of Delaware (the “Corporation”), does hereby certify as follows:

1. That the Board of Directors of the Corporation duly adopted resolutions setting forth a proposed amendment of the Restated Certificate of Incorporation, as amended, of the Corporation, declaring said amendment to be advisable and calling a special meeting of the stockholders of the Corporation for consideration thereof. The resolution setting forth the proposed amendment is as follows:

The Restated Certificate of Incorporation, as amended, of the Corporation be amended by deleting the first paragraph of Article “FOURTH” thereof and substituting the following in lieu thereof:

“FOURTH: The total number of shares of all classes of stock which the Corporation shall have authority to issue is 205,000,000 shares consisting of

a) 5,000,000 shares of Preferred Stock, par value $.10 per share, and

b) 200,000,000 shares of Common Stock, par value $.10 per share.”

2. That thereafter, pursuant to a resolution of its Board of Directors, a special meeting of the stockholders of the Corporation was duly called and held, upon notice in accordance with Section 222 of the General Corporation Law of the State of Delaware, at which meeting the necessary number of shares as required by statute were voted in favor of the amendment.

3. That said amendment was duly adopted in accordance with the provisions of Section 242 of the General Corporation Law of the State of Delaware. IN WITNESS WHEREOF, the Corporation has caused this certificate to be signed by its authorized officer as of [*****], 2012.

NABI BIOPHARMACEUTICALS


By:

Name:
[image: ]
Title:
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ANNEX E

FORM OF

CERTIFICATE OF AMENDMENT OF

RESTATED CERTIFICATE OF INCORPORATION OF

NABI BIOPHARMACEUTICALS

Nabi Biopharmaceuticals, a corporation organized and existing under and by virtue of the General Corporation Law of the State of Delaware (the “Corporation”), does hereby certify as follows:

1. That the Board of Directors of the Corporation duly adopted resolutions setting forth a proposed amendment of the Restated Certificate of Incorporation, as amended, of the Corporation, declaring said amendment to be advisable and calling a special meeting of the stockholders of the Corporation for consideration thereof. The resolution setting forth the proposed amendment is as follows:

The Restated Certificate of Incorporation, as amended, of the Corporation be amended by deleting Article “FIRST” thereof and substituting the following in lieu thereof:

“FIRST: The name of the Corporation is Biota Pharmaceuticals, Inc.”

2. That thereafter, pursuant to a resolution of its Board of Directors, a special meeting of the stockholders of the Corporation was duly called and held, upon notice in accordance with Section 222 of the General Corporation Law of the State of Delaware, at which meeting the necessary number of shares as required by statute were voted in favor of the amendment.

3. That said amendment was duly adopted in accordance with the provisions of Section 242 of the General Corporation Law of the State of Delaware. IN WITNESS WHEREOF, the Corporation has caused this certificate to be signed by its authorized officer as of [*****], 2012.

NABI BIOPHARMACEUTICALS


By:

Name:
[image: ]
Title:
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ANNEX F

FORM OF

CERTIFICATE OF AMENDMENT OF

RESTATED CERTIFICATE OF INCORPORATION OF

NABI BIOPHARMACEUTICALS

Nabi Biopharmaceuticals, a corporation organized and existing under and by virtue of the General Corporation Law of the State of Delaware (the “Corporation”), does hereby certify as follows:

1. That the Board of Directors of the Corporation duly adopted resolutions setting forth a proposed amendment of the Restated Certificate of Incorporation, as amended, of the Corporation, declaring said amendment to be advisable and calling a special meeting of the stockholders of the Corporation for consideration thereof. The resolution setting forth the proposed amendment is as follows:

The Restated Certificate of Incorporation, as amended, of the Corporation be amended by inserting, after the second paragraph of Article “FOURTH” thereof, a new paragraph stating the following:

“Upon the filing and effectiveness of this Certificate of Amendment to the Restated Certificate of Incorporation pursuant to the General Corporation Law of the State of Delaware (the “Effective Time”), each [the final number to be in the range of four to eight] shares of the Corporation’s Common Stock issued and outstanding or held in treasury immediately prior to the Effective Time (the “Old Common Stock”) shall be reclassified and combined into one (1) validly issued, fully paid and non-assessable share of Common Stock, par value $0.10 per share (the “New Common Stock”), without any further action by the Corporation or the holder thereof. The Corporation shall not issue fractions of shares of New Common Stock in connection with such reclassification and combination. Stockholders who otherwise would be entitled to receive fractional shares of New Common Stock shall be entitled to receive, in lieu of such fractional shares, cash (without interest) determined by multiplying (a) the fractional share interest to which the stockholder would otherwise be entitled, after taking into account all shares of Old Common Stock then held by the stockholder immediately prior to the Effective Time, and (b) the average closing sale price of shares of Old Common Stock for the 10 trading days immediately prior to the Effective Time as officially reported by NASDAQ. Each certificate that, immediately prior to the Effective Time, represented shares of Old Common Stock shall thereafter represent that number of shares of New Common Stock into which such shares of Old Common Stock shall have been reclassified and combined, subject to the disposition of fractional interests described above; provided, that each person holding of record a stock certificate or certificates that represented shares of Old Common Stock shall receive, upon surrender of such certificate or certificates, a new certificate or certificates evidencing and representing the number of shares of New Common Stock to which such person is entitled under the foregoing reclassification and combination.”

2. That thereafter, pursuant to a resolution of its Board of Directors, a special meeting of the stockholders of the Corporation was duly called and held, upon notice in accordance with Section 222 of the General Corporation Law of the State of Delaware, at which meeting the necessary number of shares as required by statute were voted in favor of the amendment.

3. That said amendment was duly adopted in accordance with the provisions of Section 242 of the General Corporation Law of the State of Delaware. IN WITNESS WHEREOF, the Corporation has caused this certificate to be signed by its authorized officer as of [*****], 2012.

NABI BIOPHARMACEUTICALS

By:

Name:
[image: ]
Title:
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ANNEX G

CONTINGENT VALUE RIGHTS AGREEMENT


THIS CONTINGENT VALUE RIGHTS AGREEMENT, dated as of [

Biopharmaceuticals, a Delaware corporation (the “Company”), and [ ], a [ Registrar (as defined herein).



], 2012 (this “Agreement”), is entered into by and between Nabi ], as Rights Agent (the “Rights Agent”) and as initial CVR



PREAMBLE

WHEREAS, the Company and Biota Holdings Limited, a company organized under the laws of the Commonwealth of Australia (“Biota”), have entered into a Merger Implementation Agreement, dated as of April 21, 2012 (the “Merger Agreement”), pursuant to which the Company and Biota will undertake a merger by means of the Company acquiring all of Biota’s issued ordinary shares pursuant to a scheme of arrangement in consideration for the Company issuing shares of Common Stock, par value $.10 per share (“Common Stock”), of the Company to Biota shareholders (the “Merger”);

WHEREAS, prior to the implementation of the Merger, the Company wishes to create and issue CVRs (as hereinafter defined) to the record holders of Common Stock as hereinafter described;

WHEREAS, on [ ], 2012, the Board of Directors of the Company authorized and declared a dividend of one CVR (as hereinafter defined) for each share of Common Stock outstanding at the Close of Business (as hereinafter defined) on the Record Date (as hereinafter defined); and

WHEREAS, the Company has done all things necessary to make the CVRs, when issued hereunder, the valid obligations of the Company in accordance with their terms;

NOW, THEREFORE, for and in consideration of the premises and the consummation of the transactions referred to above, it is mutually covenanted and agreed, for the equal and proportionate benefit of all Holders (as hereinafter defined), as follows:

ARTICLE I

DEFINITIONS

Secti on 1.1 Definitions.

(a) For all purposes of this Agreement, except as otherwise expressly provided or unless the context otherwise requires:

(i) the terms defined in this Article have the meanings assigned to them in this Article;

(ii) all accounting terms used herein and not expressly defined herein shall have the meanings assigned to such terms in accordance with United States generally accepted accounting principles, as in effect on the date hereof;

(iii) the words “herein,” “hereof” and “hereunder” and other words of similar import refer to this Agreement as a whole and not to any particular Article, Section or other subdivision;

(iv) unless the context otherwise requires, words describing the singular number shall include the plural and vice versa, words denoting any gender shall include all genders and words denoting natural Persons shall include corporations, partnerships and other Persons and vice versa; and

G-1

[image: ]Table of Contents

(v) all references to “including” shall be deemed to mean including without limitation.

(b) The following terms shall have the meanings ascribed to them as follows:

“Achievement Certificate” has the meaning set forth in Section 2.4(a).

“Affiliates” means, with respect to any Person, any other Person that directly or indirectly, through one or more intermediaries, controls, is controlled by or is under common control with such Person.

“Board of Directors” means, as of any particular time, the board of directors of the Company in place at that time.

“Board Resolution” means a copy of a resolution certified by the secretary or an assistant secretary of the Company to have been duly adopted by the Board of Directors and to be in full force and effect on the date of such certification, and delivered to the Rights Agent.

“Brookhaven License Agreement” means that certain License Agreement, effective as of January 1, 2006, by and between the Company and Brookhaven Science Associates, LLC, as amended from time to time.

“Business Day” means any day other than a Saturday, Sunday or a day on which the banks in New York are authorized or obligated by law or executive order to close.

“Close of Business” on any given date shall mean 5:00 p.m., Eastern Time, on such date; provided, however, that if such date is not a Business Day it shall mean 5:00 p.m., Eastern Time, on the next succeeding Business Day.

“Company” has the meaning set forth in the Preamble, and means the Company before or after the Merger, as applicable.

“CVR Milestone Payment Amount” means the cash amount equal to (a) 0.75 multiplied by (b) Tail Period Proceeds.

“CVR Milestone Payment Date” means the date established pursuant to Section 2.4(h).

“CVR Payment Amount” means the cash amount equal to (a) 0.75 multiplied by (b) Net Proceeds minus $5,000,000.

“CVR Payment Date” means the date established pursuant to Section 2.4(d).

“CVR Payment Threshold” means the receipt by the Company during the Initial Term from any and all NicVAX Transactions of aggregate Net Proceeds equal to or in excess of $5,500,000.

“CVR Register” has the meaning set forth in Section 2.3(b).

“CVR Registrar” has the meaning set forth in Section 2.3(b).

“CVRs” means the Contingent Value Rights issued by the Company to the Holders pursuant to this Agreement.

“Final Notice Date” has the meaning set forth in Section 2.4(f).

“Grant Agreement” means that certain Maastricht Research Agreement dated December 5, 2008, as amended from time to time.
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“GSK” means GlaxoSmithKline Biologicals S.A., a Belgian corporation.

“Holder” means a Person in whose name a CVR is registered in the CVR Register.

“Implementation Date” means the date that the Merger is implemented under the laws of Australia (i.e., “Implementation Date” as defined in the Merger Agreement).

“Initial Notice Date” has the meaning set forth in Section 2.4(b).

“Initial Term” means the period beginning on the Implementation Date and ending on the date that is the 18-month anniversary of the Implementation

Date.

“Milestone Achievement Certificate” has the meaning set forth in Section 2.4(e).

“Milestone Event” means (a) if the CVR Payment Threshold is met during the Initial Term, the receipt by the Company of Milestone Proceeds during the Tail Period equal to or in excess of $500,000, or (b) if the CVR Payment Threshold is not met during the Initial Term, the receipt by the Company of the Tail Period Proceeds equal to or in excess of $500,000.

“Milestone Non-Achievement Certificate” has the meaning set forth in Section 2.4(f).

“Milestone Proceeds” means a cash amount equal to any payment of cash proceeds actually received by the Company during the Tail Period from a Third Party pursuant to any NicVAX Transaction (in addition to, and separate from, any aggregate gross cash proceeds actually received by the Company during the Initial Term from a Third Party as consideration in any and all NicVAX Transaction) as consideration for the achievement or satisfaction of a milestone event, or similar condition (whether such milestone event or similar condition is achieved or satisfied by the Company or any Third Party, and including any earn-out or installment payments or the payment of any deferred consideration following the payment of initial consideration, the release of any escrowed funds, or the like) that is first to occur during the Tail Period with respect to any NicVAX Transaction.

“Net Proceeds” means a cash amount equal to the aggregate gross cash proceeds actually received by the Company during the Initial Term from a Third Party as consideration in any and all NicVAX Transactions. For clarity, proceeds actually received by the Company during the Initial Term under the NicVAX Agreement are included in the calculation of Net Proceeds. The right to receive, or potentially receive, contingent consideration, whether cash or otherwise, shall not be included in the calculation of Net Proceeds, and only the actual cash payments from such contingent consideration actually received by the Company during the Initial Term shall be included in the calculation of Net Proceeds, if , as and when actually received by the Company.

“NicVAX Agreement” means that certain Exclusive Option and License Agreement, dated as of November 13, 2009, by and between the Company and GSK, as amended from time to time.

“NicVAX Program” those assets of the Company, including intellectual property rights, that currently are or have been used in the research, development and manufacture of the Company’s products for the prevention or treatment of nicotine addiction or other use as an aid to smoking prevention and/or cessation and/or to prevent relapse, and/or for the prevention or decrease of the toxic effects of nicotine (collectively, the “Field”), including, but not limited to, the Company’s proprietary vaccine known as NicVAX® [Nicotine Conjugate Vaccine], and associated materials, reagents, samples, data, regulatory filings, reformulations (e.g. with other carriers and/or adjuvants), combinations with other therapies (e.g. varenicline), delivery devices/technologies, diagnostics (e.g. personalized medicine), methods, passive immunotherapy (polycloncal and monoclonal antibodies) and the assets licensed to GSK under the NicVAX Agreement, that together comprise the Company’s development program in the Field.

“NicVAX Transaction” means full or partial sale, license, transfer or any other similar transaction entered into by the Company prior to the end of the Initial Term with any Third Party with respect to the NicVAX
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Program, including (a) the transactions contemplated by the NicVAX Agreement and (b) any transactions with respect to intellectual property not licensed to GSK under the NicVAX Agreement; provided, however, that the Merger shall not be deemed a NicVAX Transaction in any manner whatsoever.

“Non-Achievement Certificate” has the meaning set forth in Section 2.4(b).

“Officer’s Certificate” means a certificate signed by the chief executive officer, president, chief financial officer, general counsel, any vice president, the treasurer or the secretary, in each case, of the Company, in his or her capacity as such an officer, and delivered to the Rights Agent.

“Permitted Transfer” has the meaning set forth in Section 2.2.

“Person” shall mean any individual, firm, corporation, limited liability company, partnership, trust or other entity, and shall include any successor (by merger or otherwise) thereof or thereto.

“PHS License Agreement” means that certain Non-exclusive Biological Materials License Agreement, dated March 31, 1998, having NIH Reference Number L-030-1991/0, by and between the Company and the National Institutes of Health (“NIH”), as amended from time to time.

	“Record Date” means [
	], 2012.



“Remainder” means, if the Company enters into a NicVAX Transaction during the Initial Term and the CVR Payment Threshold is not met during the Initial Term, the aggregate Net Proceeds actually received by the Company prior to the expiration of the Initial Term; provided, that if the CVR Payment Threshold is met during the Initial Term and the CVR Payment Amount is paid to the Holders, there shall be no Remainder and the Remainder shall be deemed to be $0 for all purposes under this Agreement.

“Rights Agent” means the Rights Agent named in the first paragraph of this Agreement, until a successor Rights Agent shall have become such pursuant to the applicable provisions of this Agreement, and thereafter “Rights Agent” shall mean such successor Rights Agent.

“Rights Agent Fees and Expenses” means the agreed-upon fees and expenses of the Rights Agent to act in such capacity pursuant to the terms of this Agreement.

“Surviving Person” has the meaning set forth in Section 6.1(a)(i).

“Tail Period” means, if the Company enters into a NicVAX Transaction during the Initial Term, the period beginning on the end date of the Initial Term and ending on the date that is the five-year anniversary of the end date of the Initial Term; provided, however, if a Milestone Event occurs, then the Tail Period will end upon the occurrence of such Milestone Event.

“Tail Period Proceeds” means (a) if the CVR Payment Threshold is met during the Initial Term and the Milestone Event occurs during the Tail Period, an amount of cash equal to the Milestone Proceeds actually received by the Company during the Tail Period, or (b) if the CVR Payment Threshold is not met during the Initial Term but the Milestone Event occurs during the Tail Period, an amount of cash equal to (i) the sum of (A) the Milestone Proceeds actually received by the Company during the Tail Period, plus (B) the Remainder, minus (ii) $5,000,000.

“Third Party” means a Person other than the Company or any of its Affiliates.
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ARTICLE II

CONTINGENT VALUE RIGHTS

Section 2.1 Issuance of CVRs; Appointment of Rights Agent.

(a) One CVR shall be issued with respect to each share of Common Stock that is outstanding as of the Close of Business on the Record Date.

(b) The Company hereby appoints the Rights Agent to act as rights agent for the Company in accordance with the express terms and conditions hereinafter set forth in this Agreement (and no implied terms or conditions), and the Rights Agent hereby accepts such appointment.

Section 2.2 Non-transferability.

The CVRs shall not be sold, assigned, transferred, pledged, encumbered or in any other manner transferred or disposed of, in whole or in part, other than through a Permitted Transfer (as hereinafter defined) and, in the case of a Permitted Transfer, only in accordance with Section 2.3(c) hereof. A “Permitted Transfer” shall mean (a) the transfer of any or all of the CVRs on death, by will or intestacy; (b) transfer by instrument to an inter vivos or testamentary trust in which the CVRs are to be passed to beneficiaries upon the death of the trustee, (c) transfers made pursuant to a court order of a court of competent jurisdiction (such as in connection with divorce, bankruptcy or liquidation); (d) if the Holder is a partnership or limited liability company, a distribution by the transferring partnership or limited liability company to its partners or members, as applicable; or (e) a transfer made by operation of law (such as a merger).

Section 2.3 No Certificate; Registration; Registration of Transfer; Change of Address.

(a) The CVRs shall be issued in book-entry form only and shall not be evidenced by a certificate or other instrument.

(b) The Rights Agent shall keep a register (the “CVR Register”) for the registration of CVRs. The Rights Agent is hereby initially appointed CVR registrar and transfer agent (“CVR Registrar”) for the purpose of registering CVRs and any Permitted Transfers of CVRs as herein provided. Upon any change in the identity of the Rights Agent, the successor Rights Agent shall automatically also become the successor CVR Registrar.

(c) Subject to the restrictions on transferability set forth in Section 2.2 hereof, the CVR Registrar shall, from time to time, register the transfer of any outstanding CVRs upon delivery to the CVR Registrar of a written instrument or instruments of transfer and other requested documentation in form satisfactory to the Company and the CVR Registrar, duly executed by the registered Holder or Holders thereof or by the duly appointed legal representative thereof or by a duly authorized attorney or by the transferee, such signature to be guaranteed by a participant in a recognized Signature Guarantee Medallion Program. A request for a transfer of a CVR shall be accompanied by such documentation establishing satisfaction of the conditions set forth in Section 2.2 hereof as may be reasonably requested by the Company or the Rights Agent (including opinions of counsel, if appropriate). Upon receipt of documentation reasonably satisfactory to the Company, the Company shall authorize the CVR Registrar to permit the transfer of a CVR. The CVR Registrar shall not permit the transfer of a CVR until it is so authorized by the Company. No transfer of a CVR Registrar shall be valid until registered in the CVR Register and any transfer not duly registered in the CVR Register will be void ab initio. All transfers of CVRs registered in the CVR Register shall be the valid obligations of the Company, representing the same rights to receive cash as the CVRs transferred then entitled such transferee to receive, and shall entitle the transferee to the same benefits and rights under this Agreement as those held by the transferor. No service charge shall be made for any registration of transfer of CVRs. The Rights Agent shall have no duty or obligation under any Section of this Agreement that requires the
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payment of taxes or charges unless and until it is satisfied that such taxes and/or charges have been or will be paid. It is clarified that the CVR Register will show one position for Cede & Co which represents all the CVRs held by DTC on behalf of the street holders of the CVRs and neither the Company nor the CVR Registrar will have any responsibility whatsoever directly to the street holders with respect to the transfer of CVRs. It is also clarified that with respect to any payments to be made under Section 2.4 below, the Rights Agent will accomplish the payment to the street holders by sending one lump payment to DTC, who will then be required to distribute the payments to brokers and Holders. Neither the Company nor the Rights Agent will have any responsibilities whatsoever with regards to distribution of payments to the street holders directly.

(d) A Holder may make a written request to the CVR Registrar to change such Holder’s address of record in the CVR Register. The written request must be duly executed by the Holder and conform to such other reasonable requirements as the Rights Agent may from time to time establish. Upon receipt of such proper written request, the CVR Registrar shall promptly record the change of address in the CVR Register.

Section 2.4 Payment Procedures.

(a) If the CVR Payment Threshold is met on or before the expiration of the Initial Term, then, within fifteen (15) Business Days after the expiration of the Initial Term, the Company shall deliver to the Rights Agent a certificate (the “Achievement Certificate”), certifying that the Initial Term has expired and that the Holders are entitled to receive the CVR Payment Amount (and setting forth the calculation of the CVR Payment Amount), and shall also deliver to the Rights Agent the indicated CVR Payment Amount in cash. Subject to Section 2.4(b), until such Achievement Certificate is received by the Rights Agent, the Rights Agent may presume conclusively for all purposes that the Initial Term has not expired. Neither the Merger nor any of the transaction described in Section 6.1(a) hereof shall give the Holders the right to receive the CVR Payment Amount.

(b) If the CVR Payment Threshold is not met on or before the expiration of the Initial Term, then, within fifteen (15) Business Days after the expiration of the Initial Term, the Company shall deliver to the Rights Agent a certificate (the “Non-Achievement Certificate”) stating that the Initial Term has expired and that the CVR Payment Threshold was not met and stating whether the Company has entered into a NicVAX Transaction during the Initial Term. Until such Non-Achievement Certificate is received by the Rights Agent, the Rights Agent shall have no duties or obligations with respect to the expiration of the Initial Term, and the Rights Agent shall have no duties or obligations to monitor or determine the expiration of the Initial Term. The Company shall cause the Rights Agent to promptly (and in no event later than five (5) Business Days after receipt by the Rights Agent) send each Holder a copy of the Non-Achievement Certificate at such Holder’s registered address (the date on which the Milestone Non-Achievement Certificate is first sent to the Holders (the “Initial Notice Date”).

(c) If a Non-Achievement Certificate has been delivered by the Company to the Rights Agent, then the Holders shall have no right to receive the CVR Payment Amount, and the Company and the Rights Agent shall have no further obligations with respect to the CVR Payment Amount. If the Non-Achievement Certificate states that the Company has not entered into a NicVAX Transaction during the Initial Term, then (i) the Holders shall have no right to receive the CVR Milestone Payment Amount, and the Company and the Rights Agent shall have no further obligations with respect to the CVR Milestone Payment Amount and (ii) there shall be no Tail Period under this Agreement and the Rights Agent may presume conclusively for all purposes that the Tail Period has not occurred.

(d) If the Company delivers an Achievement Certificate to the Rights Agent, the Company shall establish a CVR Payment Date, which shall be within ten (10) Business Days following the date of the Achievement Certificate, and deliver written notice to the Rights Agent of such determination at least five (5) Business Days before such date. Until such notice is received by the Rights Agent, the Rights Agent may presume conclusively for all purposes that the CVR Payment Date has not occurred. Upon
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receipt of such written notice and all other necessary information, the Rights Agent will, on such CVR Payment Date, distribute the CVR Payment Amount to the Holders (each Holder being entitled to receive its pro rata share of the CVR Payment Amount based on the number of CVRs held by such Holder as reflected on the CVR Register) by (i) check mailed to the address of each such respective Holder as then reflected in the CVR Register or (ii) with respect to Holders that are due amounts in excess of $1,000,000 in the aggregate who have provided the Company with wire transfer instructions in writing (including the Holder’s bank account information in order to effect the wire transfer), the Rights Agent will make payments by wire transfer of immediately available funds to the account specified in the written instructions of the Company. The Company shall cause the Rights Agent, on behalf of and at the expense of the Company, to mail with (or, in the case of payments made to Holders who have provided the Company with wire instructions, at the same time as) each payment made a copy of the Achievement Certificate. In addition, the Company shall post a copy of such Achievement Certificate on its Internet website and issue a press release announcing the payment of the CVR Payment Amount.

(e) If the Company enters into a NicVAX Transaction during the Initial Term and the Milestone Event has occurred on or before the expiration of the Tail Period, then, within fifteen (15) Business Days after the expiration of the Tail Period, the Company shall deliver to the Rights Agent a certificate (the “Milestone Achievement Certificate”), certifying that the Tail Period has expired and that the Holders are entitled to receive the CVR Milestone Payment Amount (and setting forth the calculation of the CVR Milestone Payment Amount), and shall also deliver to the Rights Agent the indicated CVR Milestone Payment Amount in cash. Subject to Section 2.4(f), until such Milestone Achievement Certificate is received by the Rights Agent, the Rights Agent may presume conclusively for all purposes that the Tail Period has not expired. Neither the Merger nor any of the transaction described in Section 6.1(a) hereof shall give the Holders the right to receive the CVR Milestone Payment Amount.

(f) If the Company enters into a NicVAX Transaction during the Initial Term and the Milestone Event has not occurred on or before the expiration of the Tail Period, then, within fifteen (15) Business Days after the expiration of the Tail Period, the Company shall deliver to the Rights Agent a certificate (the “Milestone Non-Achievement Certificate”) stating that the Tail Period has expired and that the Milestone Event did not occur. Until such Milestone Non-Achievement Certificate is received by the Rights Agent, the Rights Agent shall have no duties or obligations with respect to the expiration of the Tail Period, and the Rights Agent shall have no duties or obligations to monitor or determine the expiration of the Tail Period. The Company shall cause the Rights Agent to promptly (and in no event later than five (5) Business Days after receipt by the Rights Agent) send each Holder a copy of the Milestone Non-Achievement Certificate at such Holder’s registered address (the date on which the Milestone Non-Achievement Certificate is first sent to the Holders (the “Final Notice Date”).

(g) If a Milestone Non-Achievement Certificate has been delivered by the Company to the Rights Agent, then the Holders shall have no right to receive the CVR Milestone Payment Amount, and the Company and the Rights Agent shall have no further obligations with respect to the CVR Milestone Payment Amount.

(h) If the Company delivers a Milestone Achievement Certificate to the Rights Agent, the Company shall establish a CVR Milestone Payment Date, which shall be within ten (10) Business Days following the date of the Milestone Achievement Certificate, and deliver written notice to the Rights Agent of such determination at least five (5) Business Days before such date. Until such notice is received by the Rights Agent, the Rights Agent may presume conclusively for all purposes that the CVR Milestone Payment Date has not occurred. Upon receipt of such written notice and all other necessary information, the Rights Agent will, on such CVR Milestone Payment Date, distribute the CVR Milestone Payment Amount to the Holders (each Holder being entitled to receive its pro rata share of the CVR Milestone Payment Amount based on the number of CVRs held by such Holder as reflected on the CVR Register) by (i) check mailed to the address of each such respective Holder as then
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reflected in the CVR Register or (ii) with respect to Holders that are due amounts in excess of $1,000,000 in the aggregate who have provided the Company with wire transfer instructions in writing (including the Holder’s bank account information in order to effect the wire transfer), the Rights Agent will make payments by wire transfer of immediately available funds to the account specified in the written instructions of the Company. The Company shall cause the Rights Agent, on behalf of and at the expense of the Company, to mail with (or, in the case of payments made to Holders who have provided the Company with wire instructions, at the same time as) each payment made a copy of the Milestone Achievement Certificate. In addition, the Company shall post a copy of such Milestone Achievement Certificate on its Internet website and issue a press release announcing the payment of the CVR Milestone Payment Amount.

(i) The Company shall be entitled to deduct and withhold, or cause to be deducted or withheld, from each CVR Payment Amount and CVR Milestone Payment Amount otherwise payable pursuant to this Agreement, such amounts as the Company or the applicable subsidiary of the Company is required to deduct and withhold with respect to the making of such payment under the Internal Revenue Code, or any provision of state, local or foreign tax law. To the extent that amounts are so withheld or paid over to or deposited with the relevant governmental entity, such withheld amounts shall be treated for all purposes of this Agreement as having been paid to the Holder in respect of the payment to which such deduction and withholding was made.

(j) Any cash that remains undistributed to the Holders six months after the CVR Payment Date and six months after the CVR Milestone Payment Date shall be delivered to the Company, upon demand, and any Holders who have not theretofore received any cash shall thereafter look only to the Company for payment of their claim therefor and shall have no greater rights against the Company than may be accorded to general unsecured creditors of the Company under applicable law. Notwithstanding any other provisions of this Agreement, any portion of the cash provided by the Company to the Rights Agent that remains unclaimed after termination of this Agreement in accordance with Section 7.10 hereof (or such earlier date immediately prior to such time as such amounts would otherwise escheat to, or become property of, any governmental entity) shall, to the extent permitted by law, become the property of the Company free and clear of any claims or interest of any Person previously entitled thereto.

Section 2.5 No Voting, Dividends or Interest; No Equity or Ownership Interest in the Company.

(a) The CVRs shall not have any voting or dividend rights, and interest shall not accrue on any amounts payable on the CVRs to any Holder.

(b) The CVRs shall not represent any equity or ownership interest in the Company (or in any constituent company to the Merger, or any direct or indirect subsidiary thereof) or in any drug development program or intellectual property or other asset. The rights of the holders of CVRs are limited to those rights expressly set forth in this Agreement, and such holders’ sole right to receive property hereunder is the right to receive cash from the Company through the Rights Agent in accordance with the terms hereof.

Section 2.6 Sole Discretion and Decision Making Authority; No Fiduciary Duty.

Notwithstanding anything contained herein to the contrary, subject to the proviso contained in the next sentence, the Company shall have sole and absolute discretion and decision making authority with respect to any and all matters related to (a) an actual or potential NicVAX Transaction, including but not limited to, any matter relating to pursuing, engaging in, negotiating, entering into, declining to effect, and consummating an actual or potential NicVAX Transaction, (b) the NicVAX Program, including but not limited to, any matter relating to the research, development or commercialization of NicVax® [Nicotine Conjugate Vaccine], including testing, regulatory submissions, regulatory approvals, manufacturing, marketing, sales, pricing, service, retaining existing
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rights or maintenance thereof and any existing agreements in connection therewith. For further clarification, the Company shall not have any obligation whatsoever to pursue, engage in, negotiate, enter into or consummate an actual or potential NicVAX Transaction or to research, develop or commercialize NicVax® [Nicotine Conjugate Vaccine] or any other product in the Field and (c) requiring the assumption by a Third Party of the Company’s further payment obligations (i) under the Grant Agreement or (ii) under the Brookhaven License Agreement or the PHS License Agreement, in each case, to the extent relating to the research, development, manufacture or commercialization of products in the Field; provided, however, that to the extent that the Company makes a decision to pursue, engage in, negotiate or enter into a NicVAX Transaction, the Company shall use commercially reasonable efforts to seek to ensure that the consideration from such NicVAX Transaction is paid to the Company in cash and prior to the expiration of the Initial Term.

Section 2.7 Ability to Abandon or Acquire CVRs. The Holder of a CVR may at any time at its option abandon all of its remaining rights in a CVR by transferring the CVR to the Company without consideration therefore. In addition, nothing in this Agreement shall be deemed to prohibit the Company from offering to acquire CVRs for consideration in its sole discretion.

ARTICLE III

THE RIGHTS AGENT

Section 3.1 Certain Duties and Responsibilities. The Rights Agent shall be authorized and protected and shall not have any liability for, or in respect of any actions taken, suffered or omitted to be taken by it in connection with its acceptance and administration of this Agreement and the exercise and performance of its duties hereunder, except to the extent of its own willful misconduct, bad faith or gross negligence. No provision of this Agreement shall require the Rights Agent to expend or risk its own funds in the performance of any of its duties hereunder or in the exercise of any of its rights or powers.

Section 3.2 Certain Rights of Rights Agent.

The Rights Agent undertakes to perform such duties and only such duties as are specifically set forth in this Agreement, and no implied covenants or obligations shall be read into this Agreement against the Rights Agent. In addition:

(a) the Rights Agent may rely and shall be authorized and protected in acting or refraining from acting upon any resolution, certificate, statement, instrument, opinion, report, notice, request, direction, consent, order, power of attorney, endorsement, affidavit, letter or other paper or document believed by it in good faith to be genuine and to have been signed or presented by the proper party or parties. The Rights Agent shall not be deemed to have knowledge of any event of which it was supposed to receive notice thereof hereunder but as to which no notice was provided, and the Rights Agent shall be fully protected and shall incur no liability for failing to take any action in connection therewith unless and until it has received such notice;

(b) whenever the Rights Agent shall deem it necessary or desirable that any fact or matter be proved or established by the Company before taking, suffering or omitting to take any action hereunder, the Rights Agent may, in the absence of willful misconduct, bad faith or gross negligence on its part, request and rely upon an Officer’s Certificate from the Company with respect to such fact or matter; and the Rights Agent shall incur no liability for or in respect of any action taken, suffered or omitted to be taken by it in good faith under the provisions of this Agreement in reliance upon such certificate;

(c) the Rights Agent may engage and consult with counsel of its selection and the advice of such counsel or any opinion of counsel shall be full and complete authorization and protection to the Rights Agent in respect of any action taken, suffered or omitted to be taken by it hereunder in good faith in reliance thereon in the absence of willful misconduct, bad faith or gross negligence on the part of the Rights Agent;
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(d) in the event of arbitration, the Rights Agent may engage and consult with tax experts, valuation firms and other experts and third parties that it, in its sole and absolute discretion, deems appropriate or necessary to enable it to discharge its duties hereunder;

(e) the permissive rights of the Rights Agent to do things enumerated in this Agreement shall not be construed as a duty;

(f) the Rights Agent shall not be required to give any note or surety in respect of the execution of such powers or otherwise in respect of the notes or surety;

(g) the Company agrees to indemnify the Rights Agent for, and hold the Rights Agent harmless against, any loss, liability, damage, judgment, fine, penalty, claim, demand, suit, settlement, cost or expense (including, without limitation, reasonable fees and expenses of legal counsel), incurred without willful misconduct, bad faith or gross negligence on the part of the Rights Agent, for any action taken, suffered or omitted to be taken by the Rights Agent in connection with the acceptance and administration of this Agreement, or the exercise or performance of its duties hereunder, including without limitation, the costs and expenses of defending against any claim of liability hereunder, directly or indirectly. The provisions of this Section 3.2(g) shall survive the termination of this Agreement, the payment of any distributions made pursuant to this Agreement, and the resignation, replacement or removal of the Rights Agent hereunder, including, without limitation, the costs and expenses of defending a claim of liability hereunder;

(h) The Company agrees to pay the Rights Agent Fees and Expenses in connection with this Agreement, as set forth on Schedule 1 hereto; and

(i) the Rights Agent and any stockholder, affiliate, director, officer, employee or agent of the Rights Agent may buy, sell or deal in the securities of the Company or become pecuniarily interested in any transaction in which the Company may be interested, or contract with or lend money to the Company or otherwise act as fully and freely as though it were not Rights Agent under this Agreement. Nothing herein shall preclude the Rights Agent or any stockholder, affiliate, director, officer, employee or agent from acting in any other capacity for the Company or for any other Person.

Section 3.3 Resignation and Removal; Appointment of Successor.

(a) The Rights Agent may resign and be discharged from its duties at any time by giving written notice thereof to the Company specifying a date when such resignation shall take effect, which notice shall be sent at least 30 days before the date so specified. The Company shall have the right to remove the Rights Agent at any time by a Board Resolution specifying a date when such removal shall take effect. Notice of such removal shall be given by the Company to the Rights Agent, which notice shall be sent at least 30 days prior to the date so specified.

(b) If the Rights Agent shall resign, be removed or become incapable of acting, the Company shall promptly appoint a qualified successor Rights Agent who may (but need not) be a Holder but shall not be an officer of the Company. The successor Rights Agent so appointed shall, forthwith upon its acceptance of such appointment in accordance with this Section 3.3(b), become the successor Rights Agent.

Section 3.4 Acceptance of Appointment by Successor.

Every successor Rights Agent appointed hereunder shall execute, acknowledge and deliver to the Company and the retiring Rights Agent an instrument accepting such appointment and a counterpart of this Agreement, and thereupon such successor Rights Agent, without any further act, deed or conveyance, shall become vested with all the rights, powers, trusts and duties of the retiring Rights Agent; provided, that upon the request of the Company or the successor Rights Agent, such retiring Rights Agent shall execute and deliver an instrument

transferring to such successor Rights Agent all the rights, powers and trusts of the retiring Rights Agent and shall cooperate in the transfer of all relevant data, including the CVR Register, to the successor Rights Agent.
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ARTICLE IV

ADDITIONAL COVENANTS

Section 4.1 List of Holders.

The Company shall furnish or cause to be furnished to the Rights Agent in such form as the Company receives from its transfer agent (or other agent performing similar services for the Company), the names, addresses of registered holders of Common Stock as of the Close of Business on the Record Date.

Section 4.2 Payment of CVR Payment Amount.

The Company shall duly deliver the CVR Payment Amount, if any, and the CVR Milestone Payment Amount, if any, in immediately available funds, to the Rights Agent to be distributed to the Holders in the manner and time period provided for in Section 2.4 and in accordance with the terms of this Agreement. The Rights Agent shall have no liability of any kind, and shall not be obligated to make any payments, unless and until it receives the CVR Payment Amount and the CVR Milestone Payment from the Company.

Section 4.3 Assignments.

The Company shall not, in whole or in part, assign any of its obligations under this Agreement other than in accordance with the terms of Section 6.1 hereof.

ARTICLE V

AMENDMENTS

Section 5.1 Amendments Without Consent of Holders.

(a) Without the consent of any Holders, the Company, at any time and from time to time, may enter into one or more amendments hereto, for any of the following purposes:

(i) to evidence the succession of another Person to the Company and the assumption by any such successor of the covenants of the Company herein; provided that such succession and assumption is in accordance with the terms of this Agreement;

(ii) to evidence the succession of another Person as a successor CVR Registrar or Rights Agent and the assumption by any successor of the covenants and obligations of such CVR Registrar or Rights Agent, as applicable, herein; provided that such succession and assumption is in accordance with the terms of this Agreement;

(iii) to add to the covenants of the Company such further covenants, restrictions, conditions or provisions as the Company shall consider to be for the protection of Holders; provided that in each case, such provisions shall not materially adversely affect the rights of the Holders;

(iv) to cure any ambiguity, to correct or supplement any provision herein that may be defective or inconsistent with any other provision herein, or to make any other provisions with respect to matters or questions arising under this Agreement; provided that in each case, such provisions shall not materially adversely affect the rights of Holders; or

(v) to add, eliminate or change any provision of this Agreement unless such addition, elimination or change is materially adverse to the interests of the Holders.

(b) Promptly after the execution by the Company and the Rights Agent of any amendment pursuant to the provisions of this Section 5.1, the Company shall mail a notice thereof by first-class mail to the Holders at their addresses as they shall appear on the CVR Register, setting forth in general terms the substance of such amendment.
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Section 5.2 Amendments With Consent of Holders.

(a) Subject to Section 5.1 (which amendments pursuant to Section 5.1 may be made without the consent of the Holders), with the written consent of the Holders of not less than a majority of the outstanding CVRs, the Company, when authorized by a Board Resolution, and the Rights Agent may enter into one or more amendments hereto for the purpose of adding, eliminating or changing any provisions of this Agreement, even if such addition, elimination or change is in any way adverse to the interests of the Holders. Any such amendment shall be fully valid even if such amendment is signed only by the Company and the Rights Agent.

(b) Promptly after the execution by the Company and the Rights Agent of any amendment pursuant to the provisions of this Section 5.2, the Company shall mail a notice thereof by first-class mail to the Holders at their addresses as they shall appear on the Roche CVR Register, setting forth in general terms the substance of such amendment.

Section 5.3 Execution of Amendments.

Before executing any amendment permitted by this Article V, the Rights Agent shall be entitled to receive, and shall be fully protected in relying upon, an opinion of counsel stating that the execution of such amendment is authorized or permitted by this Agreement, and that all consents, if any, have been obtained in accordance with Section 5.2. The Rights Agent may, but is not obligated to, enter into any such amendment that affects the Rights Agent’s own rights, privileges, covenants, immunities, obligations or duties under this Agreement or otherwise.

Section 5.4 Effect of Amendments.

Upon the execution of any amendment under this Article V, this Agreement and the CVRs shall be modified in accordance therewith, such amendment shall form a part of this Agreement for all purposes and every Holder shall be bound thereby.

ARTICLE VI

CONSOLIDATION, MERGER, SALE OR CONVEYANCE

Section 6.1 The Company May Consolidate, Etc.

(a) Except as contemplated by the Merger, the Company shall not consolidate with or merge into any other Person or convey, transfer or lease its properties and assets substantially as an entirety to any Person, unless:

(i) the Person formed by such consolidation or into which the Company is merged or the Person that acquires by conveyance or transfer, or that leases, the properties and assets of the Company substantially as an entirety (the “Surviving Person”) shall expressly assume payment (if and to the extent required hereunder) of amounts on all the CVRs and the performance of every duty and covenant of this Agreement on the part of the Company to be performed or observed; and

(ii) the Company has delivered to the Rights Agent an Officer’s Certificate stating that such consolidation, merger, conveyance, transfer or lease complies with this Article VI and that all conditions precedent herein provided for relating to such transaction have been complied with.
(b) In the event the Company conveys, transfers or leases its properties and assets substantially as an entirety in accordance with the terms and conditions of this Section 6.1, the Company and the Surviving Person shall be jointly and severally liable for the payment of the CVR Payment Amount and the performance of every duty and covenant of this Agreement on the part of the Company to be performed or observed.

Section 6.2 Successor Substituted.

Except in connection with the Merger, upon any consolidation of or merger by the Company with or into any other Person, or any conveyance, transfer or lease of the properties and assets substantially as an entirety to any Person in accordance with Section 6.1, the Surviving Person shall succeed to, and be substituted for, and may
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exercise every right and power of, the Company under this Agreement with the same effect as if the Surviving Person had been named as the Company herein, and thereafter the predecessor Person shall be relieved of all obligations and covenants under this Agreement and the CVRs.

ARTICLE VII

OTHER PROVISIONS OF GENERAL APPLICATION

Section 7.1 Notices to Rights Agent and the Company.

Subject to Section 7.2, any request, demand, authorization, direction, notice, consent, waiver or other document provided or permitted by this Agreement shall be sufficient for every purpose hereunder if in writing and delivered personally, or sent by email with confirmation of receipt or sent by certified or registered mail (return receipt requested and first-class postage prepaid) or sent by a nationally recognized overnight courier (with proof of service), addressed as follows, and shall be deemed to have been given upon receipt:

(a) if to the Rights Agent,

· ]

[Address]

Attn: [	]

Telephone:

Facsimile:

E-mail:

or at any other address previously furnished in writing to the Company by the Rights Agent in accordance with this Section 7.1 and Section 7.2, with a copy to

· ]

[Address]

Attn: [	]

Telephone:

Facsimile:

E-mail:

(b) if to the Company,

· ]

[Address]

Attn: [	]

Telephone:

Facsimile:

E-mail:

or at any other address previously furnished in writing to the Company by the Rights Agent in accordance with this Section 7.1 and Section 7.2, with a copy to

· ]

[Address]

Attn: [	]

Telephone:

Facsimile:

E-mail:
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Section 7.2 Notice to Holders.

Where this Agreement provides for notice to Holders, such notice shall be sufficiently given (unless otherwise herein expressly provided) if in writing and mailed, first-class postage prepaid, to each Holder affected by such event, at his, her or its address as it appears in the CVR Register, not later than the latest date, and not earlier than the earliest date, prescribed for the giving of such notice. In any case where notice to Holders is given by mail, neither the failure to mail such notice, nor any defect in any notice so mailed, to any particular Holder shall affect the sufficiency of such notice with respect to other Holders.

Section 7.3 Effect of Headings.

The Article and Section headings herein are for convenience only and shall not affect the construction hereof.

Section 7.4 Successors and Assigns.

All covenants and agreements in this Agreement by the Company, the Rights Agent or any Holder shall bind and inure to the benefit of their respective successors and permitted assigns.

Section 7.5 Benefits of Agreement.

Nothing in this Agreement, express or implied, shall give to any Person (other than the parties hereto, the Holders and their permitted successors and assigns hereunder) any benefit or any legal or equitable right, remedy or claim under this Agreement or under any covenant or provision herein contained, all such covenants and provisions being for the sole benefit of the parties hereto, the Holders and their permitted successors and assigns. The Holders shall have no rights or remedies hereunder except as expressly set forth herein.

Section 7.6 Governing Law.

This Agreement and the CVRs shall be governed by and construed in accordance with the laws of the State of Delaware without regards to its rules of conflicts of laws.

Section 7.7 Legal Holidays.

In the event that a CVR Payment Date shall not be a Business Day, then, notwithstanding any provision of this Agreement to the contrary, any payment required to be made in respect of the CVRs on such date need not be made on such date, but may be made on the next succeeding Business Day with the same force and effect as if made on the CVR Payment Date.

Section 7.8 Severability Clause.

In case any one or more of the provisions contained in this Agreement shall for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provisions of this Agreement, but this Agreement shall be construed as if such invalid or illegal or unenforceable provision had never been contained herein.

Section 7.9 Counterparts.

This Agreement may be signed in any number of counterparts (which may be effectively delivered by facsimile or other electronic means), each of which shall be deemed to constitute but one and the same instrument.
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Section 7.10 Termination.

This Agreement shall terminate and be of no further force or effect, and the parties hereto shall have no liability hereunder, (a) if the Company does not enter into a NicVAX Transaction during the Initial Term, then on the first day after the Initial Notice Date, (b) if the NicVAX Transaction has occurred, then (i) on the first day after the CVR Milestone Payment Date if the Milestone Payment Event has occurred, or (ii) on the first day after the Final Notice Date if the Milestone Payment Event has not occurred. Upon termination of this Agreement, each CVR shall become void, and all rights thereunder and all rights in respect thereof under this Agreement shall cease.

Section 7.11 Entire Agreement.

This Agreement represents the entire understanding of the parties hereto with reference to the CVRs and this Agreement supersedes any and all other oral or written agreements made with respect to the CVRs.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, each of the parties has caused this Agreement to be executed on its behalf by its duly authorized officers as of the day and year first above written.

NABI BIOPHARMACEUTICALS

By:

Name:
[image: ][image: ]
Title:
[image: ]



[	], as Rights Agent

By:

Name:
[image: ][image: ]
Title:
[image: ]
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PRELIMINARY COPY—SUBJECT TO COMPLETION

NABI BIOPHARMACEUTICALS

THIS PROXY IS SOLICITED BY THE BOARD OF DIRECTORS

Please date, sign and mail

your proxy card in the

envelope provided as soon

as possible.

The undersigned stockholder hereby acknowledges receipt of notice of, revokes all prior proxies delivered in connection with, and appoints [*****] and [*****], and each of them, officers and proxies for the undersigned with full power of substitution, to act and vote, with the powers the undersigned would possess if personally present at, the special meeting of stockholders of Nabi Biopharmaceuticals to be held on [*****], 2012, at [*****] Eastern time at [*****] and any adjournments or postponements thereof, as directed on the reverse side, with respect to the matters set forth on the reverse side and with discretionary authority on all other matters that may properly come before the special meeting, as more fully described in the proxy statement received by the undersigned stockholder.

IF NO DIRECTION IS MADE, THE PROXY WILL BE VOTED “FOR” PROPOSAL 1, “FOR” PROPOSAL 2, “FOR” PROPOSAL 3, “FOR” PROPOSAL 4, “FOR” PROPOSAL 5 AND “FOR” PROPOSAL 6.

(Continued and to be signed on the reverse side)
[image: ]
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SPECIAL MEETING OF STOCKHOLDERS OF

NABI BIOPHARMACEUTICALS

[*****], 2012

PROXY VOTING INSTRUCTIONS

INTERNET—Access [*****] and follow the on-screen instructions. Have your proxy card available when you access the web page, and use the Company Number and Control Number shown on your proxy card.

TELEPHONE—Call toll-free [*****] in the United States or [*****] from foreign countries from any touch-tone telephone and follow the instructions. Have your proxy card available when you call and use the Company Number and Control Number shown on your proxy card.

MAIL—Sign, date and mail your proxy card in the envelope provided as soon as possible.

Vote online/phone until [*****] on [*****].

IN PERSON—You may vote your shares of Company common stock in person by attending the special meeting.

\/ To vote by mail, please detach along the perforated line and mail in the envelope provided. \/

PLEASE MARK YOUR VOTE IN BLUE OR BLACK INK AS SHOWN HERE ☒

THE BOARD OF DIRECTORS RECOMMENDS THAT YOU VOTE “FOR” PROPOSAL 1.

	1.
	To approve an amendment to the Nabi Restated Certificate of Incorporation (the “Nabi certificate of
	FOR

	
	incorporation”) to increase the authorized shares of Nabi common stock from 125,000,0000 shares to
	☐

	
	200,000,000 shares.
	

	THE BOARD OF DIRECTORS RECOMMENDS THAT YOU VOTE “FOR” PROPOSAL 2.
	

	2.
	To approve an amendment to the Nabi certificate of incorporation to change the name of Nabi from “Nabi
	FOR

	
	Biopharmaceuticals” to “Biota Pharmaceuticals, Inc.”
	☐



THE BOARD OF DIRECTORS RECOMMENDS THAT YOU VOTE “FOR” PROPOSAL 3.









COMPANY NUMBER
[image: ]

CONTROL NUMBER
[image: ]












AGAINST	ABSTAIN

☐	☐



AGAINST	ABSTAIN

☐	☐


3. To approve an amendment to the Nabi certificate of incorporation to effect a reverse stock split of Nabi common stock at any time prior to December 31, 2012 at a ratio ranging from four-to-one to eight-to-one, as determined by Nabi’s board of directors in its sole discretion.

THE BOARD OF DIRECTORS RECOMMENDS THAT YOU VOTE “FOR” PROPOSAL 4.

4. To approve the issuance of shares of Nabi common stock to Biota stockholders contemplated by the Merger Implementation Agreement, dated as of April 22, 2012, by and between Nabi and Biota Holdings Limited (the “Transaction Agreement”).

THE BOARD OF DIRECTORS RECOMMENDS THAT YOU VOTE “FOR” PROPOSAL 5.

5. To approve on an advisory (non-binding) basis the compensation payable to certain executive officers of Nabi under existing arrangements in connection with the transaction contemplated by the Transaction Agreement.

THE BOARD OF DIRECTORS RECOMMENDS THAT YOU VOTE “FOR” PROPOSAL 6.

6. To approve one or more adjournments of the special meeting, if necessary or appropriate, including adjournments to permit further solicitation of proxies if there are insufficient votes at the time of the special meeting to approve any of Proposals 1 through 4.


FOR	AGAINST

☐	☐



FOR	AGAINST

☐	☐



FOR	AGAINST

☐	☐



FOR	AGAINST

☐	☐


ABSTAIN

☐



ABSTAIN

☐



ABSTAIN

☐



ABSTAIN

☐


To change the address on your account, please check the box at right and indicate your new address in the address space above. Please note that changes to the registered name(s) on the account may not be submitted via this method.

	Signature of
	
	
	
	Signature of
	
	

	Stockholder:
	
	Date:
	
	Stockholder:
	
	Date:


[image: ]



☐


Note:	Please sign exactly as your name or names appear on this proxy. When shares of common stock are held jointly, each holder should sign. When signing as executor, administrator, attorney, trustee or guardian, please give full title as such. If the signer is a corporation, please sign in full corporate name by a duly authorized officer, giving full title as such. If the signer is a partnership, please sign in partnership name by an authorized person.
[image: ]
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Original copies of the Letter of Transmittal, properly completed and duly signed, will be accepted. The Letter of Transmittal, book-entry confirmation of Shares and any other required documents should be sent or delivered by each stockholder of Nabi Biopharmaceuticals or his/her broker, dealer, commercial bank, trust company or other nominee to the Depositary, at one of the addresses set forth below:

The Depositary for the Offer is:
[image: ]






American Stock Transfer & Trust Company, LLC

	
	If delivering by mail:
	If delivering by hand, express mail, courier, or other

	
	
	
	
	expedited service:
	

	American Stock Transfer & Trust Company, LLC
	American Stock Transfer & Trust Company, LLC

	
	Operations Center
	Operations Center

	Attn: Reorganization Department
	Attn: Reorganization Department

	
	P.O. Box 2042
	6201 15th Avenue

	New York, New York 10272-2042
	Brooklyn, New York 11219



By Facsimile Transmission (for eligible institutions only):

American Stock Transfer & Trust Company, LLC

Facsimile: (718) 234-5001

Confirm By Telephone: (877) 248-6417

Questions or requests for assistance or additional copies of the Offer to Purchase and the Letter of Transmittal may be directed to the Information Agent at the address and telephone number set forth below. Stockholders may also contact their broker, dealer, commercial bank or trust company for assistance concerning the Offer.

The Information Agent for the Offer is:
[image: ]




You may obtain information regarding the Offer

from the Information Agent as follows:

470 West Avenue

Stamford, CT 06902

(203) 658-9400

Stockholders Call Toll Free: (800) 607-0088

Banks and Brokerage Firms Call: (203) 658-9400

E-mail: nabi.info@morrowco.com

Exhibit (a)(1)(B)

LETTER OF TRANSMITTAL

For Tender of Shares of Common Stock of

NABI BIOPHARMACEUTICALS

At a Purchase Price Not Greater than $1.72 per Share

Nor Less than $1.58 per Share

Pursuant to the Offer to Purchase Dated July 2, 2012
[image: ]

THE OFFER, PRORATION PERIOD AND WITHDRAWAL RIGHTS WILL EXPIRE AT 12:00 MIDNIGHT, AT THE END OF THE DAY, NEW YORK CITY TIME, ON MONDAY, JULY 30, 2012, UNLESS THE OFFER IS EXTENDED (SUCH DATE AND TIME, AS THEY MAY BE EXTENDED, THE “EXPIRATION DATE”).

The Depositary for the Offer is:
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American Stock Transfer & Trust Company, LLC


If delivering by mail:

American Stock Transfer & Trust Company, LLC

Operations Center

Attn: Reorganization Department

P.O. Box 2042

New York, New York 10272-2042



If delivering by hand, express mail, courier, or other expedited service:

American Stock Transfer & Trust Company, LLC

Operations Center

Attn: Reorganization Department

6201 15th Avenue

Brooklyn, New York 11219















DESCRIPTION OF SHARES TENDERED
[image: ]

(See Instructions 3 and 4). Attach separate schedule if needed.

	
	Name(s) and Address(es) of Registered Holder(s)
	
	
	
	
	
	

	
	(Please fill in exactly as name(s)
	
	Shares Tendered
	
	
	

	
	appear(s) on certificate(s))
	
	(Attach additional signed list, if necessary)
	
	

	
	
	
	Number
	
	Number
	Total
	

	
	
	
	
	
	of Shares
	
	

	
	
	
	of Shares
	
	Represented by
	Number
	

	
	
	Certificate
	Represented by
	
	Book Entry
	of Shares
	

	
	
	Number(s)*
	Certificate(s)*
	
	(electronic form)
	Tendered**
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	Total Shares
	
	
	
	
	

	*
	Need not be completed if Shares are delivered by book-entry transfer.
	
	
	
	
	


**	Unless otherwise indicated, it will be assumed that all Shares represented by any certificates delivered to the Depositary are being tendered. See Instruction 4.

YOU SHOULD READ CAREFULLY THIS LETTER OF TRANSMITTAL, INCLUDING THE ACCOMPANYING INSTRUCTIONS, BEFORE YOU COMPLETE IT. FOR THIS LETTER OF TRANSMITTAL TO BE PROPERLY DELIVERED, IT MUST BE RECEIVED BY THE DEPOSITARY AT ONE OF THE ABOVE ADDRESSES BEFORE THE OFFER EXPIRES (IN ADDITION TO THE OTHER REQUIREMENTS DETAILED IN THIS LETTER OF TRANSMITTAL AND ITS INSTRUCTIONS). DELIVERY OF THIS INSTRUMENT TO AN ADDRESS OTHER THAN THOSE SHOWN ABOVE DOES NOT CONSTITUTE A VALID DELIVERY. DELIVERIES TO THE COMPANY, THE INFORMATION AGENT OR THE DEPOSITORY TRUST COMPANY (“DTC”) WILL NOT BE FORWARDED TO THE DEPOSITARY AND WILL NOT CONSTITUTE A VALID DELIVERY.[image: ]
[image: ]

Indicate below the order (by certificate number) in which Shares are to be purchased in the event of proration (attach additional signed list, if necessary). If you do not designate an order and if less than all Shares tendered are purchased due to proration, Shares will be selected for purchase by the Depositary. See Instruction 14.

1st:	2nd:	3rd:

4th:	5th:

YOU MUST SIGN THIS LETTER OF TRANSMITTAL IN THE APPROPRIATE SPACE PROVIDED THEREFOR BELOW, WITH SIGNATURE GUARANTEE IF REQUIRED, AND COMPLETE EITHER THE SUBSTITUTE FORM W-9 PROVIDED BELOW, OR AN APPLICABLE IRS FORM W-8.[image: ]

Nabi is not aware of any jurisdiction where the making of the Offer is not in compliance with applicable law. If Nabi becomes aware of any jurisdiction where the making of the Offer or the acceptance of Shares pursuant to the Offer is not in compliance with any applicable law, Nabi will make a good faith effort to comply with the applicable law. If, after a good faith effort, Nabi cannot comply with the applicable law, the Offer will not be made to, nor will tenders be accepted from or on behalf of, the holders of Shares residing in that jurisdiction.

This Letter of Transmittal is to be used if certificates for shares of common stock, $0.10 value per share (the “Shares”) are to be forwarded herewith or, unless an Agent’s Message (defined below) is utilized, if delivery of Shares is to be made by book-entry transfer to an account maintained by the Depositary at The Depository Trust Company (“DTC”), which is referred to as the Book-Entry Transfer Facility, pursuant to the procedures set forth in Section 3 of the Offer to Purchase dated July 2, 2012 (as may be amended or supplemented from time to time, the “Offer to Purchase”). Tendering stockholders must deliver either the certificates for, or timely confirmation of book-entry transfer in accordance with the procedures described in Section 3 of the Offer to Purchase with respect to, their Shares and all other documents required by this Letter of Transmittal to the Depositary by the Expiration Date (defined above). All capitalized terms not otherwise defined herein have the meaning ascribed to them in the Offer to Purchase.

Your attention is directed in particular to the following:

1. If you want to retain the Shares you own, you do not need to take any action.

2. If you want to participate in the Offer and wish to maximize the chance that Nabi will accept for payment all of the Shares you are tendering by this Letter of Transmittal, you should check the box marked “Shares Tendered at a Price Determined Pursuant to the Offer” below and complete the other portions of this Letter of Transmittal as appropriate. You should understand that this election may lower the Purchase Price paid for all purchased Shares in the Offer and could result in the tendered Shares being purchased at the minimum price of $1.58 per Share.

3. If you wish to select a specific price at which you will be tendering your Shares, you should select one of the boxes in the section captioned “Shares Tendered at a Price Determined by You” below and complete the other portions of this Letter of Transmittal as appropriate.

We urge stockholders who hold Shares through a broker, dealer, commercial bank, trust company or other nominee to consult their nominee to determine whether transaction costs are applicable if they tender Shares through their nominee and not directly to the Depositary.

ANY QUESTIONS OR REQUESTS FOR ASSISTANCE OR FOR ADDITIONAL COPIES OF THE OFFER TO PURCHASE OR THIS LETTER OF TRANSMITTAL MAY BE DIRECTED TO THE INFORMATION AGENT AT THEIR TELEPHONE NUMBER AND ADDRESS SET FORTH AT THE END OF THIS LETTER OF TRANSMITTAL.

Additional Information if Shares Have Been Lost or Are Being Delivered By Book-Entry Transfer[image: ]

If any certificate representing Shares that you are tendering with this Letter of Transmittal has been lost, stolen, destroyed or mutilated, please contact the Depositary immediately at (718) 921-8317 or at (877) 248-6417 to obtain instructions as to the steps that must be taken in order to replace the certificate(s). This Letter of Transmittal and related documents cannot be processed until the procedures for replacing lost or destroyed certificates have been followed. Please contact the Depositary immediately to permit timely processing of the replacement documentation. See Instruction 13.


· LOST CERTIFICATES: My certificate(s) for See Instruction 13.
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shares have been lost, stolen, destroyed or mutilated, and I require assistance in replacing the shares.


· CHECK HERE IF TENDERED SHARES ARE BEING DELIVERED BY BOOK-ENTRY TRANSFER MADE TO AN ACCOUNT MAINTAINED BY THE DEPOSITARY WITH DTC AND COMPLETE THE FOLLOWING (ONLY FINANCIAL INSTITUTIONS THAT ARE PARTICIPANTS IN DTC MAY DELIVER SHARES BY BOOK-ENTRY TRANSFER):

Name of Tendering Institution: DTC Participant Number: DTC Account Number: Transaction Code Number:
[image: ][image: ][image: ][image: ][image: ]

NOTE: SIGNATURES MUST BE PROVIDED BELOW.

PLEASE READ ACCOMPANYING INSTRUCTIONS CAREFULLY.

PRICE PER SHARE AT WHICH SHARES ARE BEING TENDERED [image: ](See Instruction 5)

CHECK ONLY ONE BOX UNDER 1 OR 2 BELOW.

IF MORE THAN ONE BOX UNDER 1 OR 2 IS CHECKED OR IF NO BOX IS CHECKED,

THERE IS NO VALID TENDER OF SHARES.

1. SHARES TENDERED AT A PRICE DETERMINED PURSUANT TO THE OFFER

· By checking this box INSTEAD OF ONE OF THE BOXES UNDER 2 BELOW, the undersigned hereby tenders Shares and is willing to accept the Purchase Price determined by Nabi pursuant to the Offer. This action will maximize the chance of having Nabi purchase all of the Shares tendered by the undersigned (subject to the possibility of proration). You should understand that this election may lower the Purchase Price paid for all purchased

Shares in the Offer and could result in the tendered Shares being purchased at the minimum price of $1.58 per Share.

— OR —

2. SHARES TENDERED AT A PRICE DETERMINED BY YOU

By checking ONE of the boxes below INSTEAD OF THE BOX UNDER 1 ABOVE, the undersigned hereby tenders Shares at the price checked. This action could result in none of your Shares being purchased if the Purchase Price selected by Nabi for the Shares is less than the price checked below. If the Purchase Price for the Shares is equal to or greater than the price checked, then the Shares purchased by Nabi will be purchased at the Purchase Price. All Shares so purchased by Nabi will be purchased at the same price regardless of whether the stockholder tendered at a lower price. A stockholder who wishes to tender Shares at more than one price must complete a separate Letter of Transmittal for each price at which Shares are being tendered. The same Shares cannot be tendered (unless previously properly withdrawn in accordance with the terms of the Offer) at more than one price.

PRICE (IN DOLLARS) PER SHARE AT WHICH SHARES ARE BEING TENDERED.

CHECK ONLY ONE BOX BELOW. IF MORE THAN ONE BOX BELOW IS CHECKED OR IF NO BOX BELOW IS CHECKED, THERE IS NO VALID TENDER OF SHARES.

	☐ $1.58
	☐ $1.64
	☐ $1.70

	☐ $1.60
	☐ $1.66
	☐ $1.72

	☐ $1.62
	☐ $1.68
	



Ladies and Gentlemen:[image: ]

The undersigned hereby tenders to Nabi Biopharmaceuticals, a Delaware corporation (“Nabi” or the “Company”), the above-described shares of Nabi’s common stock, $0.10 par value per share (the “Shares”), at the price per Share indicated in this Letter of Transmittal, net to the seller in cash, less any applicable withholding taxes and without interest, upon the terms and subject to the conditions set forth in Nabi’s Offer to Purchase dated July 2, 2012 (as amended or supplemented from time to time, the “Offer to Purchase”) and this Letter of Transmittal (which together, as they may be amended or supplemented from time to time, constitute the “Offer”), receipt of which is hereby acknowledged.

Subject to and effective upon acceptance for payment of, and payment for, the Shares tendered with this Letter of Transmittal in accordance with, and subject to, the terms of the Offer, the undersigned hereby sells, assigns and transfers to, or upon the order of, Nabi, all right, title and interest in and to all the Shares that are being tendered hereby and irrevocably constitutes and appoints American Stock Transfer & Trust Company, LLC (the “Depositary”), the true and lawful agent and attorney-in-fact of the undersigned, with full power of substitution (such power of attorney being deemed to be an irrevocable power coupled with an interest), to the full extent of the undersigned’s rights with respect to such tendered Shares, to (a) deliver certificates for such tendered Shares or transfer ownership of such tendered Shares on the account books maintained by DTC (the “Book-Entry Transfer Facility”), together, in any such case, with all accompanying evidences of transfer and authenticity to, or upon the order of, Nabi upon receipt by the Depositary, as the undersigned’s agent, of the aggregate Purchase Price with respect to such tendered Shares, (b) present such tendered Shares for cancellation and transfer on Nabi’s books and (c) receive all benefits and otherwise exercise all rights of beneficial ownership of such tendered Shares, all in accordance with the terms of the Offer.

The undersigned hereby represents and warrants that the undersigned has full power and authority to tender, sell, assign and transfer the Shares tendered hereby and that, when the same are accepted for payment by Nabi, Nabi will acquire good, marketable and unencumbered title to such Shares, free and clear of all liens, security interests, restrictions, charges, claims, encumbrances, conditional sales agreements or other similar obligations relating to the sale or transfer of the tendered Shares, and the same will not be subject to any adverse claim or right. The undersigned will, on request by the Depositary or Nabi, execute any additional documents deemed by the Depositary or Nabi to be necessary or desirable to complete the sale, assignment and transfer of the Shares tendered hereby, all in accordance with the terms of the Offer.

All authority conferred or agreed to be conferred pursuant to this Letter of Transmittal shall not be affected by, and shall survive, the death or incapacity of the undersigned and any obligation of the undersigned hereunder shall be binding on the successors, assigns, heirs, personal representatives, executors, administrators and other legal representatives of the undersigned. Except as stated in the Offer to Purchase, this tender is irrevocable.

The undersigned understands that:

1. the valid tender of Shares pursuant to any of the procedures described in Section 3 of the Offer to Purchase and in the instructions to this Letter of Transmittal constitutes the undersigned’s acceptance of the terms and conditions of the Offer; Nabi’s acceptance of the tendered Shares will constitute a binding agreement between the undersigned and Nabi on the terms and subject to the conditions of the Offer;

2. it is a violation of Rule 14e-4 promulgated under the Securities Exchange Act of 1934, as amended, for a person acting alone or in concert with others, directly or indirectly, to tender Shares for such person’s own account unless at the time of tender and until 12:00 midnight, at the end of the day, New York City time, on Monday, July 30, 2012 (as this time may be extended at any time or from time to time by Nabi in its sole discretion in accordance with the terms of the Offer, the “Expiration Date”), such person has a “net long position” in (a) the Shares that is equal to or greater than the amount tendered and will deliver or cause to be delivered such Shares for the purpose of tender to Nabi within the period specified in the Offer, or

(b) other securities immediately convertible into, exercisable for or exchangeable into Shares (“Equivalent Securities”) that is equal to or greater than the amount tendered

and, upon the acceptance of such tender, will acquire such Shares by conversion, exchange or exercise of such Equivalent Securities to the extent required by the terms of the Offer and will deliver or cause to be delivered such Shares so acquired for the purpose of tender to Nabi within the period specified in the Offer. Rule 14e-4 also provides a similar restriction applicable to the tender on behalf of another person. A tender of Shares made pursuant to any method of delivery set forth in this Letter of Transmittal will constitute the tendering stockholder’s representation and warranty to Nabi that (y) such stockholder has a “net long position” in Shares or Equivalent Securities being tendered within the meaning of Rule 14e-4, and[image: ]

(z) such tender of Shares complies with Rule 14e-4. Nabi’s acceptance for payment of Shares tendered pursuant to the Offer will constitute a binding agreement between the tendering stockholder and Nabi upon the terms and subject to the conditions of the Offer;

3. Nabi will, upon the terms and subject to the conditions of the Offer, determine a single per Share price (the “Purchase Price”), not greater than $1.72 nor less than $1.58 per Share, net to the seller in cash, less any applicable withholding taxes and without interest, that it will pay for Shares properly tendered and not properly withdrawn, taking into account the number of Shares so tendered and the prices specified by tendering stockholders;

4. the Purchase Price will be the lowest single Purchase Price, not greater than $1.72 nor less than $1.58 per Share, that will allow Nabi to purchase $23,000,000 in value of Shares (or a lower amount if not enough Shares are properly tendered to allow us to purchase $23,000,000 in value of Shares);

5. Nabi reserves the right, in its sole discretion, to increase or decrease the per Share Purchase Price and to increase or decrease the value of Shares sought in the Offer and may increase the value of Shares sought in the Offer to an amount greater than $23,000,000, subject to applicable law and the limits set forth in the Transaction Agreement (as defined in the Offer to Purchase);

6. all Shares properly tendered prior to the Expiration Date at or below the Purchase Price and not properly withdrawn will be purchased in the Offer at the Purchase Price, upon the terms and subject to the conditions of the Offer, including the proration (in the event that more than the value of Shares sought are properly tendered) provision described in the Offer to Purchase;

7. Nabi will return at its expense all Shares it does not purchase, including Shares tendered at prices greater than the Purchase Price and not properly withdrawn and Shares not purchased because of proration, promptly following the Expiration Date;

8. under the circumstances set forth in the Offer to Purchase, Nabi expressly reserves the right, in its sole discretion, to terminate the Offer at any time and from time to time, upon the occurrence of any of the events set forth in Section 6 of the Offer to Purchase and to extend the period of time during which the Offer is open and thereby delay acceptance for payment of, and payment for, any Shares by giving oral or written notice of such extension to the Depositary and making a public announcement thereof. During any such extension, all Shares previously tendered and not properly withdrawn will remain subject to the Offer and to the rights of a tendering stockholder to withdraw such stockholder’s Shares;

9. Nabi has advised the undersigned to consult with the undersigned’s own advisors as to the consequences of tendering Shares pursuant to the Offer; and

10. NABI IS NOT AWARE OF ANY JURISDICTION WHERE THE MAKING OF THE OFFER IS NOT IN COMPLIANCE WITH APPLICABLE LAW. IF NABI BECOMES AWARE OF ANY JURISDICTION WHERE THE MAKING OF THE OFFER OR THE ACCEPTANCE OF SHARES PURSUANT TO THE OFFER IS NOT IN COMPLIANCE WITH ANY APPLICABLE LAW, NABI WILL MAKE A GOOD FAITH EFFORT TO COMPLY WITH THE APPLICABLE LAW. IF, AFTER A GOOD FAITH EFFORT, NABI CANNOT COMPLY WITH THE APPLICABLE LAW, THE OFFER WILL NOT BE MADE TO, NOR WILL TENDERS BE ACCEPTED FROM OR ON BEHALF OF, THE HOLDERS OF SHARES RESIDING IN THAT JURISDICTION.

The undersigned agrees to all of the terms and conditions of the Offer.[image: ]

Unless otherwise indicated below in the section captioned “Special Issuance Instructions,” please issue the check for payment of the Purchase Price of all the Shares purchased and, if appropriate, return any certificates for Shares not tendered or accepted for payment in the name(s) of the registered holder(s) appearing under “Description of Shares Tendered.” Similarly, unless otherwise indicated below in the section captioned “Special Delivery Instructions,” please mail the check for payment of the Purchase Price of all the Shares purchased and, if appropriate, return any certificates for Shares not tendered or accepted for payment (and accompanying documents, as appropriate) to the address(es) of the registered holder(s) appearing under “Description of Shares Tendered.” In the event that both the “Special Delivery Instructions” and the “Special Payment Instructions” are completed, please issue the check for payment of the Purchase Price of all the Shares purchased and, if appropriate, return any certificates for Shares not tendered or accepted for payment (and any accompanying documents, as appropriate) in the name(s) of, and deliver such check and, if appropriate, return any such certificates (and any accompanying documents, as appropriate) to, the person or persons so indicated. Unless otherwise indicated herein in the box entitled “Special Payment Instructions,” please credit any Shares tendered herewith by book-entry transfer that are not accepted for payment by crediting the account at the Book-Entry Transfer Facility designated above. Appropriate medallion signature guarantees by an Eligible Institution (as defined in Instruction 1) have been included with respect to Shares for which Special Issuance Instructions have been given. The undersigned recognizes that Nabi has no obligation, pursuant to the “Special Payment Instructions,” to transfer any Shares from the name of the registered holder(s) thereof if Nabi does not accept for payment any of the Shares so tendered.

PLEASE READ THE ACCOMPANYING INSTRUCTIONS CAREFULLY[image: ]

SPECIAL ISSUANCE INSTRUCTIONS

(See Instructions 1, 6, 7 and 8)
[image: ]


SPECIAL DELIVERY INSTRUCTIONS

To be completed ONLY if the check for the aggregate Purchase Price of Shares purchased and/or certificates for Shares not tendered or not purchased are to be mailed to someone other than the undersigned or to the undersigned at an address other than that shown below the undersigned’s signature.

Mail ☐ check and/or ☐ certificates to:

Name

(Please Print)

Address

(Please Include Zip Code)



SPECIAL PAYMENT INSTRUCTIONS

To be completed ONLY if the check for the aggregate Purchase Price of Shares purchased and/or certificates for Shares not tendered or not purchased are to be issued in the name of someone other than the undersigned.

Issue any ☐ check and/or ☐ certificates to:

Name

(Please Print)

Address

(Please Include Zip Code)

(Taxpayer Identification Number)

IMPORTANT[image: ]

STOCKHOLDER: SIGN HERE

(PLEASE COMPLETE AND RETURN THE SUBSTITUTE FORM W-9 INCLUDED IN

THIS LETTER OF TRANSMITTAL OR AN APPLICABLE IRS FORM W-8)

By signing below, the undersigned expressly agrees to the terms and conditions set forth above.

Signature(s) of Owner(s)

Name(s)

(Please Print)

Capacity (full title)

(See Instruction 6)

Address

(Include Zip Code)

Area Code and Telephone Number

Taxpayer Identification or Social Security Number

(See Instruction 11)

Dated

(Must be signed by registered holder(s) exactly as name(s) appear(s) on share certificate(s) or on a security position listing or by person(s) authorized to become registered holder(s) by certificates and documents transmitted herewith. If signature is by a trustee, executor, administrator, guardian, attorney-in-fact, agent, officer of a corporation or other person acting in a fiduciary or representative capacity, please set forth full title. See Instruction 6.)

GUARANTEE OF SIGNATURE(S)
[image: ]

(If required—See Instructions 1 and 6)

Authorized Signature

Name(s)

(Please Print)

Title

Name of Firm

Address

(Include Zip Code)

Area Code and Telephone Number

Dated

INSTRUCTIONS[image: ]

Forming Part of the Terms and Conditions of the Offer

1. Guarantee of Signatures. No signature guarantee is required on this Letter of Transmittal if (a) this Letter of Transmittal is signed by the registered holder(s) (which term, for purposes of this Instruction 1, includes any participant in the Book-Entry Transfer Facility’s system whose name appears on a security position listing as the owner of the Shares) of Shares tendered herewith, unless such registered holder(s) has (have) completed the section captioned “Special Issuance Instructions” on this Letter of Transmittal), or (b) such Shares are tendered for the account of a bank, broker, dealer, credit union, savings association or other entity that is a member in good standing of Medallion Program approved by the Securities Transfer Agents Association, Inc., including the Securities Transfer Agents Medallion Program, the New York Stock Exchange, Inc. Medallion Signature Program or the Stock Exchange Medallion Program, or is otherwise an “eligible guarantor institution,” as such term is defined in Rule 17Ad-15 of the Securities Exchange Act of 1934, as amended, each of the foregoing constituting an “Eligible Institution.” In all other cases, all signatures on this Letter of Transmittal must be guaranteed by an Eligible Institution. See Instruction 6. If you have any questions regarding the need for a signature guarantee, please call the Information Agent at (800) 607-0088.

2. Requirements of Tender. This Letter of Transmittal is to be completed by stockholders if certificates are to be forwarded herewith or, unless an Agent’s Message is utilized, if delivery of Shares is to be made pursuant to the procedures for book-entry transfer set forth in Section 3 of the Offer to Purchase. For a stockholder to validly tender Shares pursuant to the Offer, (a) a Letter of Transmittal, properly completed and duly executed and the certificate(s) representing the tendered Shares, together with any required signature guarantees and any other required documents, must be received by the Depositary at one of its addresses set forth on the back of this Letter of Transmittal prior to the Expiration Date, or (b) a Letter of Transmittal properly completed and duly executed, together with any required Agent’s Message and any other required documents, must be received by the Depositary at one of its addresses set forth on the back of this Letter of Transmittal prior to the Expiration Date and Shares must be delivered pursuant to the procedures for book-entry transfer set forth in this Letter of Transmittal (and a book-entry confirmation must be received by the Depositary) prior to the Expiration Date.

In addition, if the certificates for Shares to be withdrawn have been delivered or otherwise identified to the Depositary, then, before the release of the certificates, the tendering stockholder must also submit the serial numbers shown on the particular certificates for Shares to be withdrawn and the signature(s) on the notice of withdrawal must be guaranteed by an Eligible Institution (except in the case of Shares tendered by an Eligible Institution). If Shares have been tendered pursuant to the procedures for book-entry transfer described in Section 3 of the Offer to Purchase, the notice of withdrawal also must specify the name and the number of the account at DTC to be credited with the withdrawn Shares and must otherwise comply with the procedures of that facility.

Shares tendered pursuant to the Offer may be withdrawn at any time before the Expiration Date. If Nabi extends the Offer beyond that time, tendered Shares may be withdrawn at any time until the extended Expiration Date. In addition, unless we have already accepted your tendered Shares for payment, you may withdraw your tendered Shares at any time after 11:59 p.m., at the end of the day, New York City time, on August 27, 2012. To withdraw tendered Shares, stockholders must deliver a written notice of withdrawal to the Depositary within the prescribed time period at one of its addresses set forth in this Letter of Transmittal. Any notice of withdrawal must specify the name of the tendering stockholder, the number of Shares to be withdrawn, and the name of the registered holder of the Shares to be withdrawn. Withdrawals may not be rescinded, and any Shares properly withdrawn will be deemed not properly tendered for purposes of the Offer. However the withdrawn Shares may be re-tendered before the Expiration Date by again following the procedures described above.

THE METHOD OF DELIVERY OF SHARES, THIS LETTER OF TRANSMITTAL AND ANY OTHER REQUIRED DOCUMENTS, INCLUDING DELIVERY THROUGH DTC, IS AT THE SOLE ELECTION AND RISK OF THE TENDERING STOCKHOLDER. SHARES, THIS LETTER OF TRANSMITTAL

AND ALL OTHER DOCUMENTS WILL BE DEEMED DELIVERED ONLY WHEN ACTUALLY RECEIVED BY THE DEPOSITARY (INCLUDING, IN THE CASE OF A BOOK-ENTRY TRANSFER, BY BOOK-ENTRY CONFIRMATION). IF YOU ELECT TO DELIVER BY MAIL, WE RECOMMEND THAT YOU USE REGISTERED MAIL WITH RETURN RECEIPT REQUESTED, AND THAT YOU PROPERLY INSURE THE DOCUMENTS. IN ALL CASES, YOU SHOULD ALLOW SUFFICIENT TIME TO ENSURE TIMELY DELIVERY.[image: ]

Except as specifically provided by the Offer to Purchase, no alternative, conditional or contingent tenders will be accepted. No fractional Shares will be purchased. All tendering stockholders, by execution of this Letter of Transmittal, waive any right to receive any notice of the acceptance for payment of their Shares.

3. Inadequate Space. If the space provided in this Letter of Transmittal is inadequate, the certificate numbers and/or the number of Shares should be listed on a separate signed schedule attached hereto.

4. Partial Tenders (Not Applicable to Stockholders Who Tender by Book-Entry Transfer). If fewer than all of the Shares represented by any certificate submitted to the Depositary are to be tendered, fill in the number of Shares that are to be tendered in the box entitled “Total Number of Shares Tendered.” In any such case, new certificate(s) for the remainder of the Shares represented by the old certificate(s) will be sent to the registered holder(s), unless otherwise provided in the appropriate box on this Letter of Transmittal, as soon as practicable after the acceptance for payment of, and payment for, the Shares tendered herewith. All Shares represented by certificates delivered to the Depositary will be deemed to have been tendered unless otherwise indicated.

5. Indication of Price at Which Shares are Being Tendered. For Shares to be properly tendered, the stockholder MUST either (1) check the box in the section captioned “Shares Tendered at a Price Determined Pursuant to the Offer” in order to maximize the chance of having Nabi accept for payment all of the Shares tendered (subject to the possibility of proration) or (2) check the box indicating the price per Share at which such stockholder is tendering Shares under “Shares Tendered at a Price Determined by You.” Selecting option (1) could result in the stockholder receiving a price per Share as low as $1.58.

ONLY ONE BOX UNDER (1) OR (2) MAY BE CHECKED. IF MORE THAN ONE BOX IS CHECKED OR IF NO BOX IS CHECKED, THERE IS NO PROPER TENDER OF SHARES. A STOCKHOLDER WISHING TO TENDER PORTIONS OF SUCH STOCKHOLDER’S SHARE HOLDINGS AT DIFFERENT PRICES MUST COMPLETE A SEPARATE LETTER OF TRANSMITTAL FOR EACH PRICE AT WHICH SUCH STOCKHOLDER WISHES TO TENDER EACH SUCH PORTION OF SUCH STOCKHOLDER’S SHARES. The same Shares cannot be tendered more than once (unless previously properly withdrawn as provided in Section 4 of the Offer to Purchase) at more than one price.

6. Signatures on Letter of Transmittal, Stock Powers and Endorsements. If this Letter of Transmittal is signed by the registered holder(s) of the Shares tendered hereby, the signature(s) must correspond with the name(s) as written on the face of the share certificate(s) without any change or alteration whatsoever.

If any of the Shares tendered hereby are owned of record by two or more joint owners, all such persons must sign this Letter of Transmittal.

If any of the Shares tendered hereby are registered in different names on different certificates, it will be necessary to complete, sign and submit as many separate Letters of Transmittal as there are different registrations of certificates.

If this Letter of Transmittal or any certificate or stock power is signed by a trustee, executor, administrator, guardian, attorney-in-fact, officer of a corporation or other person acting in a fiduciary or representative capacity, such person should so indicate when signing and submit proper evidence satisfactory to Nabi of his or her authority to so act.

If this Letter of Transmittal is signed by the registered holder(s) of the Shares tendered hereby, no endorsements of certificates or separate stock powers are required unless payment of the Purchase Price is to be made, or certificates for Shares not tendered or not accepted for payment are to be issued, in the name of any person other than the registered holder(s). Signatures on any such certificates or stock powers must be guaranteed by an Eligible Institution.

If this Letter of Transmittal is signed by a person other than the registered holder(s) of the Shares tendered hereby, the certificate(s) representing such Shares must be properly endorsed for transfer or accompanied by appropriate stock powers, in either case signed exactly as the name(s) of the registered holder(s) appear(s) on the certificates(s). The signature(s) on any such certificate(s) or stock power(s) must be guaranteed by an Eligible Institution.[image: ]

7. Stock Transfer Taxes. Nabi will pay all stock transfer taxes, if any, payable on the transfer to Nabi of Shares purchased pursuant to the Offer. If, however, payment of the Purchase Price is to be made to, or (in circumstances permitted by the Offer) unpurchased Shares are to be registered in the name of, any person(s) other than the registered holder(s), or if tendered book-entry accounts are registered in the name(s) of any person(s) other than the person(s) signing this Letter of Transmittal, the amount of any stock transfer taxes (whether imposed on the registered holder(s) or such other person(s)) payable on account of the transfer to such person(s) will be deducted from the Purchase Price unless satisfactory evidence of the payment of such stock transfer taxes, or exemption therefrom, is submitted with this Letter of Transmittal.

Except as provided in this Instruction 7, it will not be necessary for transfer tax stamps to be affixed to the certificates listed in this Letter of Transmittal.

8. Special Payment and Delivery Instructions. If a check for the Purchase Price of any Shares accepted for payment is to be issued in the name of, and/or certificates for any Shares not tendered or not accepted for payment are to be issued in the name of and/or returned to, any person other than the signer of this Letter of Transmittal or if a check is to be sent, and/or such certificates are to be returned, to any person other than the signer of this Letter of Transmittal or to an address other than that shown above, the appropriate boxes on this Letter of Transmittal must be completed.

9. Waiver of Conditions; Irregularities. All questions as to the number of Shares to be accepted, the Purchase Price to be paid for Shares to be accepted and the validity, form, eligibility (including time of receipt) and acceptance for payment of any tender of Shares, or as to the validity (including time of receipt) and form of any notice of withdrawal of tendered Shares, will be determined by Nabi, in its sole discretion, and its determination will be final and binding on all persons participating in the Offer, subject to such Offer participants disputing such determination in a court of competent jurisdiction. Nabi may delegate power in whole or in part to the Depositary. Nabi reserves the absolute right prior to the Expiration Date to reject any or all tenders of any Shares that Nabi determines are not in proper form or the acceptance for payment of or payment for which may, in the opinion of Nabi’s counsel, be unlawful. Nabi reserves the absolute right to reject any notices of withdrawal that it determines are not in proper form. Nabi also reserves the absolute right, subject to the applicable rules and regulations of the Securities and Exchange Commission, to waive any of the conditions of the Offer prior to the Expiration Date, or any defect or irregularity in any tender or withdrawal with respect to any particular Shares or any particular stockholder (whether or not Nabi waives similar defects or irregularities in the case of other stockholders), and Nabi’s interpretation of the terms of the Offer (including these instructions) will be final and binding on all persons participating in the Offer, subject to such Offer participants disputing such determination in a court of competent jurisdiction. No tender or withdrawal of Shares will be deemed to have been properly made until all defects or irregularities have been cured by the tendering or withdrawing stockholder or waived by Nabi. Nabi will not be liable for failure to waive any condition of the Offer, or any defect or irregularity in any tender or withdrawal of Shares. Unless waived, any defects or irregularities in connection with tenders or withdrawals must be cured within the period of time determined by Nabi. None of Nabi, the Information Agent, the Depositary or any other person will be obligated to give notice of any defects or irregularities in any tender or withdrawal, nor will any of the foregoing incur any liability for failure to give any such notice.

10. Substitute Form W-9; Backup Withholding on payments to U.S. Holders; Taxpayer Identification Number. To avoid backup withholding, a tendering U.S. Holder (as defined in Section 12 of the Offer to Purchase) is required to provide the Depositary with a correct Taxpayer Identification Number (“TIN”) on Substitute Form W-9, which is provided under “Important Tax Information” below, and to certify, under penalties of perjury, that such number is correct and that such U.S. Holder is not subject to backup withholding of federal income tax, and that such stockholder is a U.S. person (as defined for U.S. federal income tax purposes). If a tendering U.S. Holder has been notified by the Internal Revenue Service (“IRS”)

that such stockholder is subject to backup withholding, such U.S. Holder must cross out item (2) in the Certification box on the Substitute Form W-9, unless such U.S. Holder has since been notified by the IRS that such U.S. Holder is no longer subject to backup withholding. In addition to potential penalties, failure to provide the correct information on the Substitute Form W-9 may subject the tendering U.S. Holder to 28% federal income tax backup withholding on the payments made to the U.S. Holder or other payee with respect to the Shares purchased pursuant to the Offer. If the tendering U.S. Holder has not been issued a TIN but has applied for a TIN or intends to apply for a TIN in the near future, such U.S. Holder should write “applied for” in the box in Part I of the Substitute Form W-9. Any such U.S. Holder should also complete the “Certificate of Awaiting Taxpayer Identification Number” below in order to avoid backup withholding. If “applied for” is written in the box in Part I and the Depositary is not provided with a TIN by the time of payment, the Depositary will withhold 28% of all payments of the Purchase Price to such U.S. Holder until a TIN is provided to the Depositary. For a further discussion of backup withholding, consult the “Important Tax Information” section below.[image: ]

11. Withholding on payments to Non-U.S. Holders. Certain stockholders (including, among others, most corporations and certain foreign individuals) may not be subject to backup withholding. Foreign stockholders should submit an appropriate and properly completed IRS Form W-8, a copy of which may be obtained from the Depositary or from the IRS, in order to avoid backup withholding. Such stockholders should consult a tax advisor to determine which Form W-8 is appropriate. See the enclosed “Guidelines for Certification of Taxpayer Identification Number on Substitute Form W-9” for more instructions.

Even if a Non-U.S. Holder (as defined in Section 12 of the Offer to Purchase) has provided the required certification to avoid backup withholding, the Depositary will withhold U.S. federal income taxes equal to 30% of the gross payments payable to a Non-U.S. Holder or such holder’s agent unless the Depositary determines that a reduced rate of withholding is available pursuant to a tax treaty or that an exemption from withholding is applicable because such gross proceeds are effectively connected with the conduct of a trade or business within the United States. See Section 12 of the Offer to Purchase. In order to obtain a reduced rate of withholding pursuant to an applicable income tax treaty, a Non-U.S. Holder must deliver to the Depositary, before the payment is made, a properly completed and executed IRS Form W-8BEN claiming such a reduction. In order to claim an exemption from withholding on the grounds that the gross proceeds paid pursuant to the Offer are effectively connected with the conduct of a trade or business within the United States, a Non-U.S. Holder must deliver to the Depositary before the payment is made a properly completed and executed IRS Form W-8ECI. The Depositary will determine a stockholder’s status as a Non-U.S. Holder and eligibility for a reduced rate of, or exemption from, withholding by reference to any outstanding certificates or statements concerning eligibility for a reduced rate of, or exemption from, withholding (e.g., IRS Forms W-8BEN or W-8ECI) unless facts and circumstances indicate that such reliance is not warranted. A Non-U.S. Holder may be eligible to obtain a refund of all or a portion of any U.S. federal tax withheld if such Non-U.S. Holder satisfies certain requirements or is otherwise able to establish that such Non-U.S. Holder is entitled to a reduced or zero rate of withholding. Backup withholding generally will not apply to amounts subject to the 30% or a treaty-reduced rate of withholding.

NON-U.S. HOLDERS ARE URGED TO CONSULT THEIR OWN TAX ADVISORS REGARDING THE APPLICATION OF THE U.S. FEDERAL INCOME TAX WITHHOLDING RULES, INCLUDING ELIGIBILITY FOR A WITHHOLDING TAX REDUCTION OR EXEMPTION, AND THE REFUND PROCEDURE, AS WELL AS THE APPLICABILITY AND EFFECT OF STATE, LOCAL, FOREIGN AND OTHER TAX LAWS.

12. Requests for Assistance or Additional Copies. Questions and requests for assistance should be directed to the Information Agent at their address and telephone number set forth below. Requests for additional copies of the Offer to Purchase, this Letter of Transmittal, the substitute Form W-9 or other related materials should be directed to the Information Agent. Copies will be furnished promptly at Nabi’s expense.

13. Lost, Destroyed or Stolen Certificates. If any certificate representing Shares has been lost, destroyed or stolen, the stockholder should promptly notify the Depositary at the toll free number at (877) 248-6417 or at (718) 921-8317. The stockholder will then be instructed by the Depositary as to the steps that must be taken in order to replace the certificate. This Letter of Transmittal and related documents cannot be processed until the procedures for replacing lost, destroyed or stolen certificates have been followed.

14. Order of Purchase in Event of Proration. [image: ]As described in Section 1 of the Offer to Purchase, stockholders may designate the order in which their Shares are to be purchased in the event of proration. The order of purchase may have an effect on the U.S. federal income tax classification and the amount of any gain or loss on the Shares purchased. See Section 1 and Section 12 of the Offer to Purchase.

IMPORTANT: THIS LETTER OF TRANSMITTAL, PROPERLY COMPLETED AND DULY EXECUTED, TOGETHER WITH CERTIFICATES REPRESENTING SHARES BEING TENDERED AND ANY REQUIRED SIGNATURE GUARANTEES, OR, IN THE CASE OF A BOOK-ENTRY TRANSFER, CONFIRMATION OF BOOK-ENTRY TRANSFER AND AN AGENT’S MESSAGE, AND ALL OTHER REQUIRED DOCUMENTS, MUST BE RECEIVED BY THE DEPOSITARY PRIOR TO THE EXPIRATION DATE.

IMPORTANT TAX INFORMATION[image: ]

Under U.S. Federal income tax law, a stockholder whose tendered Shares are accepted for payment is required to provide the Depositary with such stockholder’s correct taxpayer identification number (“TIN”) on the Substitute Form W-9 below, with the required certifications being made under penalties of perjury, or otherwise establish a basis for exemption from backup withholding. If the Depositary is not provided with the correct TIN or an adequate basis for exemption, the Internal Revenue Service (“IRS”) may subject the stockholder or other payee to a $50 penalty. In addition, payments that are made to such stockholder or other payee with respect to Shares purchased pursuant to the Offer may be subject to 28% backup withholding.

Certain stockholders (including, among others, most corporations and certain foreign individuals) are not subject to these backup withholding requirements. Exempt stockholders should indicate their exempt status on the Substitute Form W-9. In order for a foreign individual to qualify as an exempt recipient, he or she must submit an applicable IRS Form W-8 (generally an IRS Form W-8BEN or Form W-8ECI), signed under penalties of perjury, attesting to that individual’s exempt status. A Form W-8 can be obtained from the Depositary. See the enclosed “Guidelines for Certification of Taxpayer Identification Number on Substitute Form W-9” for more instructions. Stockholders are urged to consult their own tax advisors to determine whether they are exempt from these backup withholding requirements.

If backup withholding applies, the Depositary is required to withhold 28% of any such payments to be made to the stockholder or other payee. Backup withholding is not an additional tax. Rather, the tax liability of persons subject to backup withholding will be reduced by the amount of tax withheld. If backup withholding results in an overpayment of taxes, a refund may be obtained from the IRS, provided that the required information is given to the IRS.

Even if a Non-U.S. Holder (as defined in Section 12 of the Offer to Purchase) has provided the required certification to avoid backup withholding, the Depositary will withhold U.S. federal income taxes equal to 30% of the gross payments payable to a Non-U.S. Holder or his or her agent unless the Depositary determines that a reduced rate of, or an exemption from, withholding is applicable. Non-U.S. Holders should refer to Instruction 11 above for further information regarding withholding on payments to Non-U.S. Holders.

What Number to Give the Depositary

The tendering U.S. Holder is required to give the Depositary the TIN (either a social security number or employer identification number) of the record holder of the Shares tendered hereby. If the Shares are registered in more than one name or are not in the name of the actual owner, consult the enclosed “Guidelines for Certification of Taxpayer Identification Number on Substitute Form W-9” for guidance on which number to report. If the surrendering stockholder (or other payee) has not been issued a TIN and has applied for a TIN or intends to apply for a TIN in the near future, the stockholder (or other payee) should check the box in Part 3 of the Substitute Form W-9 and sign and date the Substitute Form W-9. If the box in Part 3 of the Substitute Form W-9 is checked and the Depositary is not provided with a TIN by the time of payment, the Depositary will withhold 28% of all payments of the Purchase Price to such U.S. Holder (or other payee) until a TIN is provided to the Depositary.

PAYER’S NAME: American Stock Transfer & Trust Company, LLC[image: ]
[image: ]

PAYEE’S NAME:

PAYEE’S ADDRESS:





SUBSTITUTE

FORM W-9

Department of the
Treasury
Internal Revenue Service

Payer’s Request for Taxpayer Identification Number (TIN) and Certification





	Part I: Taxpayer Identification
	Part II: For Payees Exempt From Backup
	

	Number (TIN)
	Withholding For Payees Exempt from Backup
	

	
	withholding, see the Guidelines below and
	

	Social Security Number
	
	

	OR
	complete as instructed therein.
	



Employer Identification Number (If awaiting TIN write “Applied For” and complete Part III and the Certificate of Awaiting Taxpayer Identification Number)

Part III:—Certification—Under penalties of perjury, I certify that:

(1) The number shown on this form is my correct Taxpayer Identification Number (or I am waiting for a number to be issued to me), and

(2) I am not subject to backup withholding because: (a) I am exempt from backup withholding, or (b) I have not been notified by the Internal Revenue Service (IRS) that I am subject to backup withholding as a result of failure to report all interest or dividends, or (c) the IRS has notified me that I am no longer subject to backup withholding, and

(3) I am a U.S. person (including a U.S. resident alien).

Certification Instructions—You must cross out item (2) above if you have been notified by the IRS that you are currently subject to backup withholding because you have failed to report all interest and dividends on your tax return. However, if after being notified by the IRS that you were subject to backup withholding you received another notification from the IRS that you are no longer subject to backup withholding, do not cross out item (2).

The Internal Revenue Service does not require your consent to any provision of this document other than the certifications required to avoid backup withholding.

Signature of U.S. person	Date



NOTE:	FAILURE TO COMPLETE AND RETURN THIS FORM MAY RESULT IN BACKUP WITHHOLDING OF 28% OF ANY PAYMENTS MADE TO YOU PURSUANT TO THE TENDER OFFER. PLEASE REVIEW THE ENCLOSED GUIDELINES FOR CERTIFICATION OF TAXPAYER IDENTIFICATION NUMBER ON SUBSTITUTE FORM W-9 FOR ADDITIONAL INFORMATION.

YOU MUST COMPLETE THE FOLLOWING CERTIFICATION IF YOU WROTE “APPLIED FOR” IN

THE APPROPRIATE LINE IN PART I OF SUBSTITUTE FORM W-9

CERTIFICATE OF AWAITING TAXPAYER IDENTIFICATION NUMBER
[image: ]

I certify under penalties of perjury that a taxpayer identification number has not been issued to me, and either (a) I have mailed or delivered an application to receive a taxpayer identification number to the appropriate Internal Revenue Service Center or Social Security Administration Office or (b) I intend to mail or deliver such an application in the near future. I understand that if I do not provide a taxpayer identification number by the time of payment, 28% of all reportable payments made to me pursuant to the tender offer will be withheld.

Signature	Date

GUIDELINES FOR CERTIFICATION OF TAXPAYER IDENTIFICATION[image: ]

NUMBER ON SUBSTITUTE FORM W-9

Guidelines for Determining the Proper Identification Number for the Payee (You) to Give the Payer.—Social Security numbers have nine digits separated by two hyphens: i.e., 000-00-0000. Employer identification numbers have nine digits separated by only one hyphen: i.e., 00-0000000. The table below will help determine the number to give the payer. All “Section” references are to the Internal Revenue Code of 1986, as amended. “IRS” is the Internal Revenue Service.
[image: ]



	
	
	Give the

	
	
	social security

	For this type of account:
	number of —

	1.
	Individual
	The individual

	2.
	Two or more individuals (joint account)
	The actual owner of the account or, if

	
	
	combined funds, the first individual

	
	
	on the account 1

	3.
	Custodian account of a minor (Uniform
	The minor 2

	
	Gift to Minors Act)
	

	4.
	a. Theusual revocable savings trust account (grantor
	The grantor-trustee 1

	
	is also trustee)
	

	
	b. So-calledtrust account that is not a legal or valid
	The actual owner 1

	
	trust under state law
	

	5.
	Sole proprietorship or disregarded entity owned by
	The owner 3

	
	an individual
	






	
	
	
	Give the employer
	

	
	
	
	identification
	

	For this type of account:
	number of —
	

	
	
	
	
	

	
	6.
	Disregarded entity not owned by an individual
	The owner
	

	7.
	A valid trust, estate, or pension trust
	The legal entity 4
	

	
	
	
	
	

	
	8.
	Corporate or LLC electing corporate status on Form
	The corporation
	

	
	
	8832
	
	

	9.
	Association, club, religious, charitable, educational,
	The organization
	

	
	
	or other tax-exempt organization
	
	

	
	
	
	
	

	
	10.
	Partnership or multi-member LLC
	The partnership
	

	11.  A broker or registered nominee
	The broker or nominee
	

	
	
	
	
	

	
	12.
	Account with the Department of Agriculture in the
	The public entity
	

	
	
	name of a public entity (such as a state or local
	
	

	
	
	government, school district, or prison) that
	
	

	
	
	receives agricultural program payments
	
	




1. List first and circle the name of the person whose number you furnish. If only one person on a joint account has a social security number, that person’s number must be furnished.
2. Circle the minor’s name and furnish the minor’s social security number.

3. You must show your individual name, but you may also enter your business or “doing business as” name. You may use either your social security number or your employer identification number (if you have one).
4. List first and circle the name of the legal trust, estate, or pension trust. (Do not furnish the taxpayer identification number of the personal representative or trustee unless the legal entity itself is not designated in the account title.)

NOTE: If no name is circled when there is more than one name, the number will be considered to be that of the first name listed.

GUIDELINES FOR CERTIFICATION OF TAXPAYER IDENTIFICATION[image: ]

NUMBER ON SUBSTITUTE FORM W-9


Obtaining a Number

If you don’t have a taxpayer identification number or you don’t know your number, obtain Form SS-5, Application for a Social Security Card, at the local Social Security Administration office, or Form SS-4, Application for Employer Identification Number, by calling 1 (800) TAX-FORM, and apply for a number.

Payees Exempt from Backup Withholding

Payees specifically exempted from backup withholding include:

· An organization exempt from tax under Section 501(a), an individual retirement account (IRA), or a custodial account under Section 403(b) (7), if the account satisfies the requirements of Section 401(f)(2).
· The United States or a state thereof, the District of Columbia, a possession of the United States, or a political subdivision or instrumentality of any one or more of the foregoing.
· An international organization or any agency or instrumentality thereof.
· A foreign government and any political subdivision, agency or instrumentality thereof.

Payees that may be exempt from backup withholding include:

· A corporation.
· A financial institution.
· A dealer in securities or commodities required to register in the United States, the District of Columbia, or a possession of the United States.
· A real estate investment trust.
· A common trust fund operated by a bank under Section 584(a).
· An entity registered at all times during the tax year under the Investment Company Act of 1940.
· A middleman known in the investment community as a nominee or custodian.
· A futures commission merchant registered with the Commodity Futures Trading Commission.
· A foreign central bank of issue.
· A trust exempt from tax under Section 664 or described in Section 4947.

Payments of dividends and patronage dividends generally exempt from backup withholding include:
· Payments to nonresident aliens subject to withholding under Section 1441.
· Payments to partnerships not engaged in a trade or business in the United States and that have at least one nonresident alien partner.
· Payments of patronage dividends not paid in money.



· Payments made by certain foreign organizations.
· Section 404(k) payments made by an ESOP.

Payments of interest generally exempt from backup withholding include:

· Payments of interest on obligations issued by individuals. Note: You may be subject to backup withholding if this interest is $600 or more and you have not provided your correct taxpayer identification number to the payer.
· Payments described in Section 6049(b)(5) to nonresident aliens.
· Payments on tax-free covenant bonds under Section 1451.
· Payments made by certain foreign organizations.
· Mortgage or student loan interest paid to you.

Certain payments, other than payments of interest, dividends, and patronage dividends, that are exempt from information reporting are also exempt from backup withholding. For details, see the regulations under Sections 6041, 6041A, 6042, 6044, 6045, 6049, 6050A and 6050N.

U.S. exempt payees described above should file Form W-9 or a substitute Form W-9 to avoid possible erroneous backup withholding. FILE THIS FORM WITH THE PAYER, FURNISH YOUR TAXPAYER IDENTIFICATION NUMBER, WRITE “EXEMPT” ON THE FACE OF THE FORM, SIGN AND DATE THE FORM, AND RETURN IT TO THE PAYER.

Privacy Act Notice — Section 6109 requires you to provide your correct taxpayer identification number to payers, who must report the payments to the IRS. The IRS uses the number for identification purposes and may also provide this information to various government agencies for tax enforcement or litigation purposes. Payers must be given the numbers whether or not recipients are required to file tax returns. Payers must generally withhold 28% of taxable interest, dividends, and certain other payments to a payee who does not furnish a taxpayer identification number to payer. Certain penalties may also apply.

Penalties

(1) Failure to Furnish Taxpayer Identification Number. — If you fail to furnish your taxpayer identification number to a payer, you are subject to a penalty of $50 for each such failure unless your failure is due to reasonable cause and not to willful neglect.

(2) Civil Penalty for False Information With Respect to Withholding. — If you make a false statement with no reasonable basis that results in no backup withholding, you are subject to a $500 penalty.

(3) Criminal Penalty for Falsifying Information. — Willfully falsifying certifications or affirmations may subject you to criminal penalties including fines and/ or imprisonment.


FOR ADDITIONAL INFORMATION CONTACT YOUR TAX

CONSULTANT OR THE INTERNAL REVENUE SERVICE

Any questions or requests for assistance may be directed to the Information Agent at their telephone number and address set forth below. Requests for additional copies of the Offer to Purchase, this Letter of Transmittal or related documents may be directed to the Information Agent at its telephone numbers or address set forth below. You may also contact your broker, dealer, commercial bank, trust company or other nominee for assistance concerning the Offer.[image: ]

The Depositary for the Offer is:
[image: ]






American Stock Transfer & Trust Company, LLC

	
	If delivering by mail:
	If delivering by hand, express mail, courier, or other

	
	
	
	
	expedited service:
	

	American Stock Transfer & Trust Company, LLC
	American Stock Transfer & Trust Company, LLC

	
	Operations Center
	Operations Center

	Attn: Reorganization Department
	Attn: Reorganization Department

	
	P.O. Box 2042
	6201 15th Avenue

	New York, New York 10272-2042
	Brooklyn, New York 11219



By Facsimile Transmission (for eligible institutions only):

American Stock Transfer & Trust Company, LLC

Facsimile: (718) 234-5001

Confirm By Telephone: (877) 248-6417

The Information Agent for the Offer is:
[image: ]




You may obtain information regarding the Offer

from the Information Agent as follows:

470 West Avenue

Stamford, CT 06902

(203) 658-9400

Stockholders Call Toll Free: (800) 607-0088

Banks and Brokerage Firms Call: (203) 658-9400

E-mail: nabi.info@morrowco.com

Exhibit (a)(1)(C)

NABI BIOPHARMACEUTICALS

OFFER TO PURCHASE FOR CASH

UP TO $23,000,000 IN VALUE OF SHARES OF ITS COMMON STOCK

AT A PURCHASE PRICE NOT GREATER THAN $1.72

NOR LESS THAN $1.58 PER SHARE
[image: ]

THE OFFER, PRORATION PERIOD AND WITHDRAWAL RIGHTS WILL EXPIRE AT 12:00 MIDNIGHT, AT THE END OF THE DAY, NEW YORK CITY TIME, ON MONDAY, JULY 30, 2012, UNLESS THE OFFER IS EXTENDED (SUCH DATE AND TIME, AS THEY MAY BE EXTENDED, THE “EXPIRATION DATE”).

July 2, 2012

To Brokers, Dealers, Commercial Banks,

Trust Companies and Other Nominees:

Nabi Biopharmaceuticals, a Delaware corporation (“Nabi” or the “Company”), is offering to purchase for cash up to $23,000,000 in value of shares of its common stock, $0.10 par value per share (the “Shares”), at a purchase price of not greater than $1.72 nor less than $1.58 per Share, net to the seller in cash, less any applicable withholding taxes and without interest, upon the terms and subject to the conditions set forth in the Company’s Offer to Purchase, dated July 2, 2012 (the “Offer to Purchase”), and in the related Letter of Transmittal (which together, as they may be supplemented or amended from time to time, constitute the “Offer”). Unless the context requires otherwise, all references to Shares shall refer to the shares of common stock, $0.10 par value per share, of Nabi. All capitalized terms used and not defined herein shall have the meanings ascribed to such terms in the Offer to Purchase.

Upon the terms and subject to the conditions of the Offer, Nabi will determine a single per Share price, not greater than $1.72 nor less than $1.58 per Share, that it will pay for Shares properly tendered and not properly withdrawn from the Offer, taking into account the number of Shares tendered and the prices specified by tendering stockholders. Nabi will select the single lowest price (in multiples of $0.02) (the “Purchase Price”) within the price range for the Offer that will allow it to purchase $23,000,000 in value of Shares (or a lower amount if not enough Shares are properly tendered to allow it to purchase $23,000,000 in value of Shares). Nabi will purchase all Shares validly tendered at prices at or below the Purchase Price and not properly withdrawn upon the terms and subject to the conditions set forth in the Offer, including the provisions relating to proration described in the Offer to Purchase.

Only Shares properly tendered and not properly withdrawn will be purchased. On the terms and subject to the conditions of the Offer, if more than

$23,000,000 in value of Shares (or such greater value of Shares as Nabi may elect to purchase, subject to applicable law and the limits set forth in the Transaction

Agreement (as defined in the Offer to Purchase)) are properly tendered and not properly withdrawn, Nabi will purchase Shares at the Purchase Price from all

holders who properly tender Shares at or below the Purchase Price and who do not properly withdraw them before the Expiration Date, on a pro rata basis, with

appropriate adjustments to avoid purchases of fractional Shares, until Nabi has acquired $23,000,000 in value of Shares. Shares tendered at prices in excess of the

Purchase Price and Shares not purchased because of proration will be returned at Nabi’s expense to the stockholders who tendered such Shares promptly after the

Expiration Date.

Nabi expressly reserves the right, in its sole discretion, to elect to purchase more than $23,000,000 in value of Shares in the Offer subject to applicable law and the limits set forth in the Transaction Agreement. See Section 1 of the Offer to Purchase.

For your information and for forwarding to those of your clients for whom you hold Shares registered in your name or in the name of your nominee, we are enclosing the following documents:[image: ]

1. The Offer to Purchase dated July 2, 2012;

2. The Letter of Transmittal (including Guidelines of the Internal Revenue Service for Certification of Taxpayer Identification Number on Substitute Form W-9) for your use and for the information of your clients, together with the accompanying Substitute Form W-9;

3. A printed form of letter which you may send to your clients for whose accounts you hold Shares registered in your name or in the name of your nominee, with an instruction form provided for obtaining the clients’ instructions with regard to the Offer; and

4. A return envelope addressed to American Stock Transfer & Trust Company, LLC, as Depositary for the Offer.

Certain conditions of the Offer are described in Section 6 of the Offer to Purchase.

Your prompt action is requested. We urge you to contact your clients as promptly as possible. Please note that the Offer, proration period and withdrawal rights will expire at 12:00 midnight, New York City time, at the end of the day, on Monday, July 30, 2012, unless the Offer is extended.

For Shares to be tendered properly pursuant to the Offer the certificates for such Shares (or confirmation of receipt of such Shares pursuant to the procedure for book-entry transfer set forth in the Offer to Purchase, together with a properly completed and duly executed Letter of Transmittal, including any required signature guarantees, or (in the case of book-entry transfer) an “Agent’s Message” (as defined in the Offer to Purchase), and any other documents required by the Letter of Transmittal, must be received before the Expiration Date by the Depositary.

Nabi will not pay any fees or commissions to brokers, dealers or other persons (other than fees to the Information Agent as described in the Offer to Purchase) for soliciting tenders of Shares pursuant to the Offer. Stockholders holding their Shares in a brokerage account or otherwise through a broker, dealer, commercial bank, trust company or other nominee, are urged to consult their nominees to determine whether transaction costs may apply if stockholders tender Shares through the nominees and not directly to the Depositary. Nabi will, however, upon request, reimburse brokers, dealers and commercial banks for reasonable and necessary costs and expenses incurred by them in forwarding the Offer and related materials to the beneficial owners of Shares held by them as a nominee or in a fiduciary capacity. No broker, dealer, commercial bank or trust company has been authorized to act as the agent of Nabi, the Information Agent or the Depositary for purposes of the Offer. Nabi will pay or cause to be paid all stock transfer taxes, if any, on its purchase of Shares except as otherwise provided in the Offer to Purchase.

Requests for additional copies of the enclosed materials and any inquiries you may have with respect to the Offer should be addressed to Morrow & Co., LLC, as Information Agent, 470 West Avenue, Stamford, Connecticut 06902, stockholders call toll-free (800) 607-0088 or banks and brokerage firms call (203) 658-9400.

Very truly yours,

Nabi Biopharmaceuticals

NOTHING CONTAINED IN THIS DOCUMENT OR IN THE ENCLOSED DOCUMENTS WILL MAKE YOU OR ANY OTHER PERSON AN AGENT OF NABI, THE INFORMATION AGENT OR THE DEPOSITARY OR ANY AFFILIATE OF ANY OF THE FOREGOING, OR AUTHORIZE YOU OR ANY OTHER PERSON TO USE ANY DOCUMENT OR MAKE ANY STATEMENT ON BEHALF OF ANY OF THEM IN CONNECTION WITH THE OFFER OTHER THAN THE DOCUMENTS ENCLOSED AND THE STATEMENTS CONTAINED IN THOSE DOCUMENTS.
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Exhibit (a)(1)(D)

NABI BIOPHARMACEUTICALS

OFFER TO PURCHASE FOR CASH

UP TO $23,000,000 IN VALUE OF SHARES OF ITS COMMON STOCK

AT A PURCHASE PRICE NOT GREATER THAN $1.72

NOR LESS THAN $1.58 PER SHARE
[image: ]

THE OFFER, PRORATION PERIOD AND WITHDRAWAL RIGHTS WILL EXPIRE AT 12:00 MIDNIGHT, AT THE END OF THE DAY, NEW YORK CITY TIME, ON MONDAY, JULY 30, 2012, UNLESS THE OFFER IS EXTENDED (SUCH DATE AND TIME, AS THEY MAY BE EXTENDED, THE “EXPIRATION DATE”).

July 2, 2012

To Our Clients:

Enclosed for your consideration are the Offer to Purchase, dated July 2, 2012 (the “Offer to Purchase”), and the related Letter of Transmittal (which together, as they may be amended or supplemented from time to time, constitute the “Offer”) in connection with the Offer by Nabi Biopharmaceuticals, a Delaware corporation (“Nabi” or the “Company”), to purchase for cash up to $23,000,000 in value of shares of its common stock, $0.10 par value per share (the “Shares”), at a purchase price of not greater than $1.72 nor less than $1.58 per Share, net to the seller in cash, less any applicable withholding taxes and without interest, upon the terms and subject to the conditions set forth in the Offer. Unless the context requires otherwise, all references to Shares shall refer to the shares of common stock, $0.10 par value per share, of Nabi. All capitalized terms used and not defined herein shall have the meanings ascribed to such terms in the Offer to Purchase.

Upon the terms and subject to the conditions of the Offer, Nabi will determine a single per Share price, not greater than $1.72 nor less than $1.58 per Share,

that it will pay for Shares properly tendered and not properly withdrawn from the Offer, taking into account the number of Shares tendered and the prices

specified by tendering stockholders. Nabi will select the single lowest price (in multiples of $0.02) (the “Purchase Price”) that will allow it to purchase

$23,000,000 in value of Shares (or a lower amount if not enough Shares are properly tendered to allow it to purchase $23,000,000 in value of Shares). Nabi will

purchase all Shares properly tendered at prices at or below the Purchase Price and not properly withdrawn upon the terms and subject to the conditions set forth in

the Offer, including the provisions relating proration described in the Offer to Purchase. Shares tendered at prices in excess of the Purchase Price and Shares not

purchased because of proration will be returned at Nabi’s expense to the stockholders who tendered such Shares promptly after the Expiration Date (as defined in

Section 1 of the Offer to Purchase).

Nabi expressly reserves the right, in its sole discretion, to purchase additional Shares subject to applicable law and the limits set forth in the Transaction Agreement (as defined in the Offer to Purchase). See Section 1 of the Offer to Purchase.

If the number of Shares properly tendered at or below the Purchase Price and not properly withdrawn prior to the Expiration Date is less than or equal to $23,000,000 in value of Shares, Nabi will, subject to applicable law and upon the terms and subject to the conditions of the Offer, purchase all shares so tendered at the Purchase Price.

As described in the Offer to Purchase, if more than $23,000,000 in value of Shares, or such greater value of Shares as Nabi may elect to purchase, subject to applicable law and the limits set forth in the Transaction Agreement, are properly tendered and not properly withdrawn, Nabi will purchase Shares at the Purchase Price from all holders who properly tender Shares at or below the Purchase Price and who do not properly withdraw them before the Expiration Date, on a pro rata basis, with appropriate adjustments to avoid purchases of fractional Shares, until we have acquired $23,000,000 in value of Shares.

Therefore, Nabi may not purchase all of the Shares that you tender even if you tender them at or below the Purchase Price. [image: ]See Sections 1 and 5 of the Offer to Purchase.

WE ARE THE HOLDER OF RECORD OF SHARES HELD FOR YOUR ACCOUNT. A TENDER OF SUCH SHARES CAN BE MADE ONLY BY US AS THE HOLDER OF RECORD AND PURSUANT TO YOUR INSTRUCTIONS. THE LETTER OF TRANSMITTAL IS FURNISHED TO YOU FOR YOUR INFORMATION ONLY AND CANNOT BE USED BY YOU TO TENDER YOUR SHARES HELD BY US FOR YOUR ACCOUNT.

Accordingly, we request instructions as to whether you wish to tender any or all of the Shares held by us for your account, upon the terms and subject to the conditions set forth in the Offer to Purchase and the Letter of Transmittal.

Please note carefully the following:

1. Shares may be tendered at a price not greater than $1.72 nor less than $1.58 per Share or at the price determined pursuant to the Offer, as indicated in the attached Instruction Form, net to the seller in cash, less any applicable withholding taxes and without interest.

2. The Offer, proration period and withdrawal rights will expire at 12:00 midnight, at the end of the day, New York City time, on Monday, July 30, 2012, unless the Offer is extended by Nabi.

3. The Offer is not conditioned on any minimum number of Shares being tendered. However, the Offer is subject to other conditions. See Section 6 of the Offer to Purchase.

4. The Offer is for $23,000,000 in value of Shares which, depending on the Purchase Price determined in the Offer, constitutes approximately 31.19% to 33.95% of the Company’s outstanding Shares as of July 1, 2012.

5. None of Nabi, its Board of Directors, the Information Agent or the Depositary makes any recommendation to you as to whether to tender or refrain from tendering your Shares or as to the price or prices at which you may choose to tender them. You must make your own decision as to whether to tender your Shares and, if so, how many Shares to tender and the price or prices at which you will tender them. In doing so, you should read carefully the information in the Offer to Purchase and in the related Letter of Transmittal, including the purposes and effects of the Offer.

6. The Purchase Price will be paid net to the tendering stockholders in cash, less any applicable withholding taxes and without interest, for all Shares purchased. Tendering stockholders who hold Shares registered in their own name and who tender their Shares directly to the Depositary will not be obligated to pay brokerage commissions, solicitation fees or, except as set forth in the Offer to Purchase, stock transfer taxes on the purchase of Shares by Nabi in the Offer. Stockholders holding Shares in a brokerage account or otherwise through brokers, dealers, commercial banks, trust companies or other nominees are urged to consult their brokers or such other nominees to determine whether transaction costs may apply if stockholders tender Shares through such brokers or other nominees and not directly to the Depositary.

If you wish to have us tender any or all of your Shares, please instruct us by completing, executing, detaching and returning the attached Instruction Form. An envelope to return your Instruction Form to us is enclosed. If you authorize us to tender your Shares, all such Shares will be tendered unless otherwise indicated on the attached Instruction Form. If you wish to tender portions of your Shares at different prices, you must complete a separate Instruction Form for each price at which you wish to tender each such portion of your Shares. We must submit separate Letters of Transmittal on your behalf for each price you will accept for each portion tendered.

2

Please forward your Instruction Form(s) to us as soon as possible to allow us ample time to tender your Shares on your behalf prior to the expiration of the Offer.[image: ]

The Offer is being made solely pursuant to the Offer to Purchase and the related Letter of Transmittal and is being made to all record holders of the Shares. Nabi is not aware of any jurisdiction where the making of the Offer is not in compliance with applicable law. If Nabi becomes aware of any jurisdiction where the making of the Offer or the acceptance of Shares pursuant to the Offer is not in compliance with any applicable law, Nabi will make a good faith effort to comply with the applicable law. If, after a good faith effort, Nabi cannot comply with the applicable law, the Offer will not be made to, nor will tenders be accepted from or on behalf of, the holders of Shares residing in that jurisdiction.

3

INSTRUCTIONS FORM[image: ]

With Respect to the Offer by

NABI BIOPHARMACEUTICALS

to Purchase for Cash Up to $23,000,000 in Value of Shares

of its Common Stock, $0.10 Par Value Per Share,

at a Purchase Price Not Greater Than $1.72 Nor Less Than $1.58 Per Share

The undersigned acknowledge(s) receipt of your letter and the enclosed Offer to Purchase, dated July 2, 2012, and the related Letter of Transmittal (which together, as they may be supplemented or amended from time to time, constitute the “Offer”) in connection with the Offer by Nabi Biopharmaceuticals, a Delaware corporation (“Nabi”), to purchase for cash up to $23,000,000 in value of shares of its common stock, $0.10 par value per share (the “Shares”), at a price not greater than $1.72 nor less than $1.58 per Share, net to the seller in cash, less any applicable withholding taxes and without interest. Unless the context requires otherwise, all references to Shares shall refer to the shares of common stock, $0.10 par value per share, of Nabi.

This Instructions Form will instruct you to tender to Nabi the number of Shares indicated below or, if no number is indicated below, all Shares which are beneficially owned by (us) (me) and registered in your name, upon the terms and subject to the conditions set forth in the Offer.

NUMBER OF SHARES BEING TENDERED HEREBY:	SHARES*
[image: ]

CHECK ONLY ONE BOX. IF MORE THAN ONE BOX IS CHECKED, OR IF NO BOX IS CHECKED, THERE IS NO VALID TENDER OF SHARES.

SHARES TENDERED AT A PRICE DETERMINED PURSUANT TO THE OFFER

(See Instruction 5 of the Letter of Transmittal)

· The undersigned wishes to maximize the chance of having Nabi purchase all the Shares the undersigned is tendering (subject to the possibility of proration). Accordingly, by checking this ONE box INSTEAD OF ONE OF THE PRICE BOXES BELOW, the undersigned hereby tenders Shares and is willing to accept the Purchase Price determined by Nabi pursuant to the Offer. Note that this election may lower the Purchase Price paid for all purchased Shares in the Offer and could result in the tendered Shares being purchased at the minimum price of $1.58 per Share.

— OR —

SHARES TENDERED AT A PRICE DETERMINED BY STOCKHOLDER

(See Instruction 5 of the Letter of Transmittal)

By checking ONE of the boxes below INSTEAD OF THE BOX ABOVE, the undersigned hereby tenders Shares at the price checked. This action could result in none of the Shares being purchased if the Purchase Price for the Shares is less than the price checked. If the Purchase Price for the Shares is equal to or greater than the price checked, then the Shares purchased by Nabi will be purchased at the Purchase Price. A stockholder who wishes to tender Shares at more than one price must complete a separate Letter of Transmittal for each price at which Shares are being tendered. The same Shares cannot be tendered (unless previously properly withdrawn in accordance with the terms of the Offer) at more than one price.
[image: ]

· Unless otherwise indicated, it will be assumed that all Shares held by us for your account are to be tendered.

PRICE (IN DOLLARS) PER SHARE AT WHICH SHARES ARE BEING TENDERED[image: ]

	☐ $1.58
	☐ $1.64
	☐ $1.70

	☐ $1.60
	☐ $1.66
	☐ $1.72

	☐ $1.62
	☐ $1.68
	



SIGN HERE

Account Number:
[image: ]

Signature(s):
[image: ]

Print Name(s):
[image: ][image: ]



Address(es):
[image: ]

Area Code and Telephone Number:
[image: ][image: ]



Taxpayer Identification or Social Security Number:
[image: ][image: ]



Date:
[image: ]

Exhibit (a)(5)(A)
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Contact Information:


Nabi Investor Relations 301-770-3099 | www.nabi.com



Morrow & Co., LLC

Attn: Joe Mills

203-658-9400


FOR IMMEDIATE RELEASE

NABI BIOPHARMACEUTICALS ANNOUNCES COMMENCEMENT

OF SELF-TENDER OFFER FOR UP TO $23,000,000 OF ITS COMMON STOCK

Rockville, Maryland, July 2, 2012—Nabi Biopharmaceuticals (NASDAQ: NABI) (the “Company”) today announced that it is commencing a “modified Dutch auction” tender offer for up to $23,000,000 of its common stock at a price per share not less than $1.58 and not greater than $1.72. The tender offer will expire at 12:00 midnight, at the end of the day, New York City time, on Monday, July 30, 2012, unless extended by the Company. Tenders of shares must be made on or prior to the expiration of the tender offer and may be withdrawn at any time prior to the expiration of the tender offer, in each case, in accordance with the procedures described in the tender offer materials.

A “modified Dutch auction” tender offer allows stockholders to indicate how many shares and at what price within the Company’s specified range they wish to tender. Based on the number of shares tendered and the prices specified by the tendering stockholders, the Company will determine the lowest price per share within the range that will enable the Company to purchase $23,000,000 of its common stock (or a lower amount if the offer is not fully subscribed). The Company also reserves the right to purchase up to an additional 2% of its shares outstanding without amending or extending the tender offer. All shares purchased by the Company in the tender offer will be purchased at the same price. The Company will not purchase shares below a stockholder’s indicated price, and in some cases, the Company may actually purchase shares at a price that is above a stockholder’s indicated price under the terms of the tender offer. Stockholders whose shares are purchased in the tender offer will be paid the determined purchase price in cash, less any applicable withholding taxes and without interest, after the expiration of the tender offer.

The Company expects to fund the share purchases in the tender offer using available cash on hand. The tender offer will not be conditioned upon any minimum number of shares being tendered, but will be subject to a number of conditions that are described in the tender offer materials.

In connection with the previously disclosed proposed transaction with Biota Holdings Inc. (the “Transaction”), the Company plans to return to its stockholders, before the completion of the Transaction, its remaining cash in excess of the $54 million required to be held by the Company at the completion of the Transaction after satisfying outstanding liabilities. Such distribution will take the form of the tender offer described in this press release and, for any remaining amounts, through a dividend or other return of capital. After the completion of the tender offer described in this press release but prior to the completion of the Transaction, the Company plans to declare a dividend or implement a return of capital, as applicable, to distribute any remaining cash in excess of the $54 million required to be held by the Company at the completion of the Transaction that is not required to satisfy any outstanding liabilities. Such remaining cash amount is currently expected to be in the range of approximately $2 million to $5 million. The Company has the right to terminate the tender offer described in this press release if the merger implementation agreement with Biota is terminated in accordance with its terms.

After the completion of the tender offer, in the event that the Transaction is not completed, the Company’s Board of Directors will consider the liquidation and dissolution of the Company. If the Company’s Board of Directors determines that liquidation and dissolution is advisable, it will approve a plan of liquidation and dissolution and

submit it to the Company’s stockholders for their approval. If the Company’s Board of Directors recommends liquidation and dissolution to the stockholders, a meeting of the Company’s stockholders to consider any proposed plan of liquidation and dissolution likely would not be held until approximately three or four months after the termination of the Transaction Agreement. Thereafter, if the plan is approved by stockholders, it will take the Company no less than three years to complete the dissolution and winding-up process and distribute all remaining assets to stockholders in accordance with Delaware law.[image: ]

Following stockholder approval of a plan of liquidation and dissolution and the filing of a certificate of dissolution with the Secretary of State of the State of Delaware but prior to the completion of the dissolution and winding-up process, the Company likely will make one or more initial or interim liquidating distributions to its stockholders of a majority of its remaining cash assets, which distribution amounts will depend on known, unknown, contingent and pending claims at the time of the distributions. The Company currently estimates such initial or interim liquidating distributions to be approximately $1.42 to $1.59 per share in the aggregate (assuming the Company purchases 13,372,093 shares in the tender offer, which is based on the tender offer being fully subscribed at the maximum purchase price per share, and no other changes to the Company’s currently outstanding number of shares) or $1.48 to $1.66 per share in the aggregate (assuming the Company purchases 14,556,962 shares in the tender offer, which is based on the tender offer being fully subscribed at the minimum purchase price per share, and no other changes to the Company’s currently outstanding number of shares). The estimated range of the liquidating distributions described in the preceding sentence is based on the Company having cash of $92.7 million as of June 30, 2012, less approximately $2.5 million of estimated operating expenses until September 30, 2012, less approximately $23.2 million to be used for purchasing shares in the tender offer described in this press release (including related fees and expenses), and less a reserve of approximately $20 million to $25 million in the aggregate to pay, and make provision for, existing and future contingent and potential claims and liabilities, including severance payments and transaction-related fees and liabilities, expenses related to continuing operations including making required regulatory filings and the establishment of a mechanism for collecting and distributing any future distributions, milestone or royalty payments under existing agreements with respect to NicVAX® (Nicotine Conjugate Vaccine) and Phoslyra® . The estimated reserve amount of approximately $20 million to $25 million in the aggregate includes approximately $5 million to $10 million to be set aside for the satisfaction of future contingent and potential claims and liabilities in accordance with Delaware law. The amount remaining from the $5 million to $10 million reserve, if any, together with any other remaining assets, after satisfying the Company’s remaining, actual, contingent or potential claims and liabilities will be distributed to the stockholders. The Company is currently unable to predict the precise nature, amount or timing of the liquidating distributions described above. The range of the liquidating distributions and the other amounts referred to in this paragraph are preliminary estimates based on the information currently available to the Company and are subject to change based on factors currently unknown to the Company that may affect its remaining cash in the future, such as additional expenditures and/or liabilities. Therefore, the actual amounts of the liquidating distributions may be significantly lower than the Company’s current estimates.

Specific instructions and a complete explanation of the terms and conditions of the tender offer are contained in the offer to purchase and related materials mailed to stockholders beginning on July 2, 2012.

Morrow & Co., LLC will serve as information agent for the tender offer and American Stock Transfer & Trust Company, LLC will serve as the depositary for the tender offer.

Neither Nabi Biopharmaceuticals, its directors, the information agent nor the depositary makes any recommendation as to whether to tender shares or as to the price at which to tender them. Stockholders will be able to obtain copies of the offer to purchase, related materials filed by the Company as part of the statement on Schedule TO and other documents filed with the Securities and Exchange Commission through the SEC’s internet address at www.sec.gov without charge when these documents become available. Stockholders and investors may also obtain a copy of these documents, as well as any other documents the Company has filed with the SEC, without charge, from the Company or at the Company’s website: www.nabi.com. Stockholders are urged to carefully read these materials, when available, prior to making any decision with respect to the offer. Stockholders and investors who have questions or need assistance may call Morrow & Co., LLC toll-free at (800) 607-0088 or (203) 658-9400.

Tender Offer Statement[image: ]

This release is for informational purposes only and is not an offer to buy or the solicitation of an offer to sell any shares of the Company’s common stock. The solicitation and offer to buy the Company’s common stock will only be made pursuant to the offer to purchase and related materials that the Company will send to its stockholders. Stockholders should read those materials carefully because they will contain important information, including the various terms and conditions of the tender offer.

About Nabi Biopharmaceuticals

Nabi Biopharmaceuticals leverages its experience and knowledge in powering the immune system to develop products that target serious medical conditions in the areas of nicotine addiction. Nabi Biopharmaceuticals is currently developing NicVAX® (Nicotine Conjugate Vaccine), an innovative and proprietary investigational vaccine for treatment of nicotine addiction and prevention of smoking relapse. The company is headquartered in Rockville, Maryland. For additional information about Nabi Biopharmaceuticals, please visit www.nabi.com.

This news release and any attachments include “forward-looking statements,” within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended, including, in particular, any statements about the Company’s plans, strategies, prospects and “modified Dutch auction” tender offer and related share repurchase. The Company generally uses the words “may,” “will,” “could,” “expect,” “anticipate,” “believe,” “estimate,” “plan,” “intend” and similar expressions in this news release and any attachments to identify forward-looking statements. The Company bases these forward-looking statements, including the occurrence, timing and financial terms or effect of the Transaction and the tender offer, future cash distributions, potential share repurchases and expected timing for closing, on its current views with respect to future events and financial performance. Actual results could differ materially from those projected in the forward-looking statements. These forward-looking statements are subject to risks, uncertainties and assumptions, including, among other things, risks relating to: our ability to successfully complete the proposed transaction between Nabi and Biota or any other strategic transaction; the occurrence of any event, change or other circumstances that could give rise to the termination of the Transaction Agreement, including a termination under circumstances that could require us to pay a break fee; the inability to complete the Transaction due to the failure of either party to obtain stockholder approval or the failure to satisfy other conditions to completion of the Transaction, including required regulatory approvals; the outcome of legal proceedings, if any, instituted against the Company and/or others relating to the Transaction Agreement or the tender offer; the effect of the announcement of the Transaction or the tender offer on our business relationships, operating results and business generally; changes in regulation and the regulatory environment; effects of natural catastrophes, terrorism and other interruptions to our business; our ability to complete the tender offer and the related share repurchase; the actual amount of operating expenses, costs, liabilities, obligations and other variables that may affect the amount and timing of any distributions to stockholders in connection with any liquidation and dissolution of Nabi in the event that the Transaction is not completed; our ability to realize any value for NicVAX in light of our two failed Phase III clinical trials; our ability to obtain a successful result in a remaining clinical trial for NicVAX or realize any value from a successful result; our ability to have GSK successfully develop and commercialize any future generation candidate nicotine vaccine; our ability to terminate existing NicVAX contract manufacturing and development agreements without significant penalties; our ability to collect any further milestones and royalty payments under the PhosLo agreement; our ability to maintain sufficient patent protection; our ability to avoid products liability claims; our ability to maintain sufficient insurance; and our ability to use our net operating loss carry forwards. Some of these factors are more fully discussed, as are other factors, in our Annual Report on Form 10-K for the fiscal year ended December 31, 2011 in our Quarterly Report on Form 10-Q for the quarter ended March 31, 2012, and in our Preliminary Proxy Statement, subject to completion, dated June 8, 2012, each filed with the Securities and Exchange Commission. We do not undertake to update any of these forward-looking statements or to announce the results of any revisions to these forward-looking statements except as required by law.

# # #

Hogan Lovells US LLP
[image: ]
Columbia Square
555 Thirteenth Street, NW
Washington, DC 20004
T +1 202 637 5600
F +1 202 637 5910
www.hoganlovells.com

July 2, 2012

By EDGAR

Securities and Exchange Commission

Division of Corporation Finance

100 F Street, N.E.

Washington, D.C. 20549

Re:	Nabi Biopharmaceuticals

Schedule TO

Ladies and Gentlemen:

Enclosed for filing on behalf of Nabi Biopharmaceuticals (the “Company”) in electronic format is a Schedule TO filed pursuant to Rule 13e-4 under the Securities Exchange Act of 1934 relating to the offer by the Company to purchase shares of its common stock as described in the enclosed Schedule TO.

The filing fee of $2,635.80 has been wired to the appropriate SEC account.

Please call the undersigned at (202) 637-3622 or Joseph E. Gilligan at (202) 637-5945 should you have any questions concerning the enclosed Schedule

TO.

Sincerely,

/s/ Eun Ah Choi
[image: ]
Eun Ah Choi
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