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CALCULATION OF REGISTRATION FEE
 

Title of Each Class of
Securities to be Registered   

Amount to Be
Registered(1)(2)  

Proposed
Maximum

Offering Price
Per Unit(1)   

Proposed
Maximum
Aggregate

Offering Price(1)  
Amount of

Registration Fee
Debt Securities(3)             
Warrants             
Preferred Stock, par value $0.10 per share             
Common Stock, par value $0.10 per share(4)             

Total         $175,000,000   $22,175(5)

 (1) The securities being registered are an indeterminate amount of securities that may from time to time be issued at indeterminate prices with an aggregate
maximum offering price not to exceed $175,000,000. Information as to the amount to be registered, proposed maximum offering price per unit, and
proposed maximum aggregate offering price is not specified by each class of securities being registered pursuant to General Instruction II.D. of Form S-3.

 (2) This registration statement also covers an indeterminate amount of securities that may become issuable under the terms of the securities being registered
upon exercise or conversion of such securities or as a result of a stock dividend, stock split, or other recapitalization.

 (3) If any debt securities are issued at an original issue discount, then the offering price of such debt securities shall not exceed $175,000,000, less the
aggregate offering price of all securities previously issued hereunder.

 (4) This registration statement also covers rights to purchase shares of Series One Preferred Stock. The rights are attached to the Common Stock and are issued
pursuant to the terms of the registrant’s Rights Agreement dated August 1, 1997, as amended. Until the occurrence of certain events, the rights will not be
exercisable and will be transferable with and only with the Common Stock. Because no separate consideration is to be paid for the rights, the registration
fee for the rights is included in the registration fee for the securities being registered.

 (5) Calculated pursuant to Rule 457(o).
 

The Registrant hereby amends this Registration Statement on such date or dates as may be necessary to delay its effective date until the
Registrant shall file a further amendment which specifically states that this Registration Statement shall thereafter become effective in accordance with
Section 8(a) of the Securities Act of 1933 or until the Registration Statement shall become effective on such date as the Commission, acting pursuant to
said Section 8(a), may determine.
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The information in this prospectus is not complete and may be changed. We may not sell these securities until the registration
statement filed with the Securities and Exchange Commission is effective. This prospectus is not an offer to sell these securities and is
not soliciting an offer to buy these securities in any state where the offer or sale is not permitted.
 

SUBJECT TO COMPLETION, DATED DECEMBER 7, 2004
 
PROSPECTUS
 

$175,000,000
 

Nabi Biopharmaceuticals
 

Debt Securities
Warrants

Preferred Stock
Common Stock

 

 We may sell, from time to time, debt securities, warrants, preferred stock, or common stock, in one or more offerings, up to a total dollar amount of
$175,000,000. We will provide the specific terms of these securities in one or more supplements to this prospectus.
 

Our common stock is listed on the Nasdaq National Market under the trading symbol “NABI.” The closing price of our common stock on December 1,
2004, was $14.63 per share.
 

Investing in our securities involves a high degree of risk. See “ Risk Factors” beginning on page 3.
 

We may sell the securities through underwriters, dealers, or agents or directly to purchasers. See “Plan of Distribution.” If we offer the securities through
underwriters, dealers, or agents, then we will name the underwriters, dealers, or agents and set forth the applicable fees, discounts, and commissions to be paid to
them and the net proceeds to us in one or more supplements to this prospectus.
 

Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or
determined if this prospectus is truthful or complete. Any representation to the contrary is a criminal offense.
 

This prospectus may not be used to offer or sell any securities unless accompanied by a prospectus supplement.
 

The date of this prospectus is                     , 2004.
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ABOUT THIS PROSPECTUS
 

You should rely only on the information contained or incorporated by reference in this prospectus and any prospectus supplement. We have not authorized
anyone to provide you with different information. No dealer, salesperson or other person is authorized to give you any information or to represent anything not
contained in this prospectus, and, if given or made, you must not rely on any such information or representation as being authorized by us.
 

The SEC allows us to incorporate into this prospectus certain information contained in other documents that we file with the SEC, which means we can
disclose important information to you by referring you to those documents. The information incorporated by reference is an important part of this prospectus. The
reports and other documents that we file after the date of this prospectus will modify, supplement and supersede the information in this prospectus.
 

This prospectus is not an offer to sell these securities and is not soliciting an offer to buy these securities in any state where the offer or sale is not
permitted. You should not assume that the information contained or incorporated by reference in this prospectus or any prospectus supplement is accurate as of
any date other than the date on the cover of such prospectus, regardless of the time of delivery of the prospectus or any sale of these securities.
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PROSPECTUS SUMMARY

 
This prospectus is part of a registration statement that we filed with the SEC using a “shelf” registration process. Under the shelf process, we may sell, from

time to time, debt securities, warrants, preferred stock, or common stock, in one or more offerings, up to a total dollar amount of $175,000,000. Each time we sell
securities, we will provide a prospectus supplement that will contain more specific information about the terms of the offering. The prospectus supplement may
add, update, or change the information contained in this prospectus. You should read this prospectus and any prospectus supplement carefully, together with the
additional information described under “Where You Can Find More Information,” before you invest.
 
Nabi Biopharmaceuticals
 We apply our knowledge of the human immune system to develop and commercialize products that address serious, unmet medical needs. Our focus is in
the areas of infectious, autoimmune and addictive diseases. We currently have four marketed products, PhosLo®, Nabi-HB®, WinRho SDF® and Aloprim™, but we
will stop marketing WinRho SDF® in March 2005. We also have four products in clinical trials. We expect to file a Marketing Authorization Approval, or MAA,
for StaphVAX® in the European Union, or EU, in December of 2004 based on existing clinical data. For U.S. licensure, we have advanced StaphVAX to a
confirmatory Phase III clinical trial and completed enrollment in this trial in August of 2004. We anticipate filing a Biologics License Application, or BLA, for
StaphVAX by the end of 2005. StaphVAX is designed to prevent the most dangerous and prevalent strains of Staph aureus bacterial infections. Staph aureus
bacteria are a major cause of hospital infections and are becoming increasingly resistant to antibiotics. Our other products in development are Altastaph™, an
antibody based product for prevention and treatment of Staph aureus infections, Civacir™, an antibody based product for preventing hepatitis C re-infection in
liver transplant patients and NicVAX™, a vaccine for nicotine addiction. We have a state-of-the-art fractionation facility for the manufacture of Nabi-HB and our
investigational antibody products, Altastaph and Civacir, and for contract manufacturing. In addition, we have commenced construction of a vaccine
manufacturing facility within our Boca Raton, Florida plant for the manufacture of StaphVAX, NicVAX and our other vaccines in pre-clinical development. We
are also developing contract manufacturing capacity at Cambrex Bio Science Baltimore, Inc., or Cambrex Bio Science, so that Cambrex Bio Science can
manufacture StaphVAX for us. We also collect specialty and non-specific antibodies for use in our products and supply pharmaceutical and diagnostic customers
our excess production for the subsequent manufacture of their products.
 

We were incorporated in Delaware in 1969. Our principal executive offices are located at 5800 Park of Commerce Boulevard N.W., Boca Raton, FL 33487.
Our telephone number is (561) 989-5800, and our website address is http://www.nabi.com. The information on our website or any other website is not
incorporated by reference into this prospectus and does not constitute a part of this prospectus.
 
Securities We May Offer
 We may offer, from time to time, any of the following securities:
 
 • our debt securities,
 
 • warrants to purchase our debt securities, preferred stock or common stock,
 
 • shares of our preferred stock, or
 
 • shares of our common stock.
 

This prospectus provides you with a general description of the securities we may offer. We will provide the specific terms of these securities in one or more
supplements to this prospectus.
 

Debt Securities. Our debt securities may be senior or subordinated in right of payment and may be convertible into other of our debt securities, preferred
stock, common stock or other securities or property. For any particular debt securities we offer, the applicable prospectus supplement will describe the specific
designation, the aggregate principal or face amount and the purchase price; the ranking, whether senior or subordinated; the stated maturity; the redemption terms,
if any; the conversion terms, if any; the rate or manner of calculating the
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rate and the payment dates for interest, if any; the amount or manner of calculating the amount payable at maturity and whether that amount may be paid by
delivering cash, securities or other property; and any other specific terms. We will issue the senior and subordinated debt securities under separate indentures
between us and a trustee we will identify in an applicable prospectus supplement.
 

Warrants. We may offer warrants to purchase our debt securities, preferred stock and common stock. For any particular warrants we offer, the applicable
prospectus supplement will describe the underlying security; expiration date; the exercise price or the manner of determining the exercise price; the amount and
kind, or the manner of determining the amount and kind, of any security to be delivered by us upon exercise; and any other specific terms. We may issue the
warrants under warrant agreements between us and one or more warrant agents.
 

Preferred Stock. We may offer shares of our preferred stock in one or more series. For any particular series we offer, the applicable prospectus supplement
will describe the specific designation; the aggregate number of shares offered; the rate and periods, or manner of calculating the rate and periods, for dividends, if
any; the stated value and liquidation preference amount, if any; the voting rights, if any; the terms on which the series will be convertible into or exchangeable for
other securities or property, if any; the redemption terms, if any; and any other specific terms.
 

Common Stock. We may offer shares of our common stock. Our common stock is listed on the Nasdaq National Market under the trading symbol “NABI.”
 
Use of Proceeds
 Unless we specify otherwise in a prospectus supplement, we intend to use the net proceeds from the sales of securities to provide additional funds for
general corporate purposes, including but not limited to clinical trials, research and development expenses, new acquisition and licensing costs, general and
administrative expenses, and working capital.
 
Ratio of Earnings to Fixed Charges
 The following table sets forth the ratio of earnings to fixed charges or, if earnings were insufficient to cover fixed charges, the dollar amount of the
coverage deficiency where applicable for each of the last five years.
 

   

Fiscal Year Ended

  

Nine Months Ended

   

Dec. 31, 1999

  

Dec. 30, 2000

  

Dec. 29, 2001

  

Dec. 28, 2002

  

Dec. 27, 2003

  

Sept. 27, 2003

  

Sept. 25, 2004

Ratio of earnings to fixed charges    N/A   N/A  15.3  2.7   N/A  1.4   N/A
Coverage deficiency (in thousands)   $ 1,271  $ 1,336  N/A  N/A  $ 12,247  N/A  $ 21,559
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RISK FACTORS

 
Investing in our securities involves a high degree of risk. You should consider carefully the following risk factors, in addition to the other information

contained or incorporated by reference in this prospectus and any prospectus supplement, before making an investment decision. Each of these risk factors could
adversely affect our business, operating results and financial condition, and the value of an investment in our securities.
 
Our initial Phase III clinical trial for StaphVAX did not achieve statistical significance for the specified end point and neither may our confirmatory Phase III
clinical trial.
 In late 2000, we completed our initial Phase III placebo-controlled clinical trial for StaphVAX in hemodialysis patients with end-stage renal disease. The specified
end point for this trial was a statistically significant reduction in Staph aureus infections in end-stage renal disease patients after 12 months. The trial did not
achieve this end point. We have now completed enrollment for a Phase III clinical trial for StaphVAX with a primary efficacy end point at eight months post-
vaccination. The results from this trial may not establish statistical significance for the eight-month end point. Our inability to achieve statistically significant
results in our confirmatory Phase III clinical trial would adversely affect our future business, financial condition and results of operations.
 
Our plan to commercialize StaphVAX may not be successful.
 We plan to file our first license application for StaphVAX in the EU using the centralized approval process by the end of 2004. We plan to file our first license
application for StaphVAX under a BLA in the U.S. by the end of 2005. There can be no assurance that we will file a StaphVAX license application in the EU by
the end of 2004 or in the U.S. by the end of 2005, or that we will receive approval to begin commercial sales of the product in the EU or the U.S., or that such
approval will be timely. Any delays in licensure or commercialization could adversely affect our market valuation, results of operations and our financial position.
We have no direct experience in obtaining licensure of vaccines in the EU, U.S., or other markets. We have no direct experience marketing and selling
biopharmaceutical products in the EU, and currently we have no sales or marketing organization to sell and distribute StaphVAX in the EU.
 
A number of our products in development are in or will undergo clinical trials and the results from these trials may not be favorable.
 Aside from the current Phase III clinical trial for StaphVAX, a number of our products in development are in or will undergo clinical trials. The results from any
of these trials could be disappointing and even if they are not we cannot be assured that results from future clinical trials will be positive. Unfavorable clinical
trial results at any stage could adversely affect our market valuation and our future business.
 
Our plans to commercialize PhosLo and Nabi-HB in Europe may not be successful.
 Using the mutual recognition process, we filed our first licensure applications for Nabi-HB and PhosLo in the EU during 2004. There can be no assurance that we
will receive approval to begin commercial sales of these products in Europe in 2005 or at all. Any delays in EU licensure or commercialization could adversely
affect our market valuation and our financial position. We have no direct experience in obtaining licensure of these products in Europe or other non-U.S. markets.
We have no direct experience marketing and selling biopharmaceutical products in the EU, and currently we have no sales or marketing organization to sell and
distribute PhosLo and Nabi-HB in Europe.
 
We may not realize the value of our acquisition of PhosLo.
 On August 4, 2003, we acquired the worldwide rights to PhosLo through the purchase of various intangible assets for $60.3 million in cash, 1.5 million shares of
our common stock and an obligation to pay $30.0 million in cash over the period ending March 1, 2007. These intangible assets represent approximately one-
fourth of the total assets reflected on our balance sheet at December 27, 2003 and at September 25, 2004. PhosLo is marketed to physicians caring for patients
suffering kidney failure whom have developed elevated phosphorus levels in their blood. This is a market in which we had no experience prior to the acquisition
of PhosLo. PhosLo currently competes with two other products, a prescription medication and a non-prescription medication. A third competitive prescription
product has been approved by regulatory authorities in the U.S. and EU and is expected to come to market. All of these products are or will be produced,
marketed and sold by companies that have
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substantially greater financial and marketing resources than we have. If we do not achieve the necessary level of success in marketing PhosLo to recover the value
of the intangible assets we acquired, we will be required to write down or write off some or all of the PhosLo intangible assets. If this occurs, our balance sheet
and results of operations will be adversely affected.
 
We depend upon third parties to manufacture our biopharmaceutical products.
 We only manufacture one of our marketed biopharmaceutical products and depend upon third parties to manufacture our other marketed biopharmaceutical
products for us. A failure by these manufacturers to timely meet our needs for these products could have a material adverse effect on our future business, financial
condition and results of operations. This has occurred in the past. Our biopharmaceutical product sales were constrained in 2000 because of the inability of the
contract manufacturer for WinRho SDF to supply product for a period of time. Since 2000, our ability to market Aloprim has been adversely affected at certain
times by our inability to obtain necessary quantities of this product. Our research and development product pipeline significantly involves conjugate vaccines. We
currently rely on a third party, Cambrex Bio Science, to manufacture StaphVAX. The agreement with Cambrex Bio Science contemplates that it will provide us
with product for our clinical needs and for the initial commercial launch of StaphVAX but not for all of our forecasted needs if StaphVAX is a commercial
success.
 
The failure of our contract manufacturers to supply us with sufficient amounts of product to meet our needs, or to renew their contracts with us on commercially
reasonable terms, would have a material adverse effect on our future business, financial condition and results of operations.
 
We may not be successful in constructing or operating a commercial scale vaccine manufacturing facility currently under development.
 In April 2004, we began construction of a bulk vaccine manufacturing plant in our Boca Raton, Florida manufacturing facility designed to allow us to
manufacture and formulate bulk vaccines in our product pipeline. We expect to have completed construction of the bulk vaccine manufacturing plant by the end
of 2004. We plan to submit a BLA to the FDA for licensure for the manufacture of StaphVAX by the end of 2005 with a goal of being able to produce StaphVAX
for commercial sale in the U.S. following approval. In addition, we plan to submit a supplemental MAA to EU regulatory authorities for licensure for the
manufacture of StaphVAX by the end of 2005 with a goal of being able to produce StaphVAX for commercial sale in the EU following approval. No assurance
can be given that we will be able to obtain such licensure on a timely basis or at all, and failure to obtain such licensure on a timely basis, or at all, would have a
material adverse effect on our future business, financial condition and results of operations.
 
The new plant is designed to process vaccines on a commercial scale. We have not previously owned or operated such a facility and have no direct experience in
commercial, large-scale manufacturing of vaccine products. There can be no assurance that, if FDA and EU licensures are received, the facility can be operated
efficiently and profitably. Our failure to successfully operate our new manufacturing facility would have a material adverse effect on our future business, financial
condition and results of operations.
 
We are not currently able to utilize the full capacity of our present manufacturing facility.
 We began commercial manufacture of Nabi-HB at our Boca Raton biopharmaceutical manufacturing facility in the fourth quarter of 2001 and intend to use this
facility for the manufacture of our clinical product candidates, Altastaph and Civacir, and for the manufacture of products of other parties. For the foreseeable
future, we will not utilize the full manufacturing capacity of the facility and there can be no assurance that we can ever operate the facility efficiently. There can
be no assurance that we will have either our own products to manufacture or those of others to offset the cost of the facility’s operation. Further, we have limited
experience manufacturing our clinical product candidates. Our failure to manufacture our clinical product candidates successfully would have a material adverse
effect on our future business, financial condition and results of operations.
 
A disaster at our sole manufacturing site would interrupt our manufacturing capability for the products produced there.
 Manufacturing products at a single site presents risks because a disaster, such as a fire or hurricane, may interrupt manufacturing capability. In such an event, we
will have to resort to alternative sources of manufacturing
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that could increase our costs as well as result in significant delays while required regulatory approvals are obtained. Any such delays or increased costs could
have a material adverse effect on our future business, financial condition and results of operations.
 
Our BLA license application for Nabi-HB Intravenous may not be approved.
 Our BLA license application for Nabi-HB Intravenous that was filed in November 2002 may not be approved by the FDA. We intend to file supplemental long-
term clinical information requested by the FDA by the end of 2004. Nabi-HB is a human polyclonal antibody product currently indicated to prevent hepatitis B
following accidental exposure to hepatitis B virus, or HBV. We believe the majority of our Nabi-HB sales are for the use to prevent re-infection with hepatitis B
disease in HBV-positive liver transplant patients. Nabi-HB is not currently labeled for this use. Our inability to obtain licensure from the FDA for Nabi-HB
Intravenous could have an adverse effect on our future business, financial condition and results of operations.
 
Our sales of Nabi-HB are directly related to patient treatment protocols and the number of liver transplants performed in hepatitis B virus, or HBV positive
patients, over which we have no control.
 Our sales of Nabi-HB are primarily for the care of HBV-positive liver transplant patients at the time of and for a period following liver transplant. The number of
liver transplants that occurs depends on the number of livers available for transplant. The number of livers used for HBV-positive liver transplant candidates as
well as the dosing of Nabi-HB may vary from time to time based on the following factors:
 
 • changes in overall organ availability,
 
 • allocations of available organs to eligible potential recipients, and
 
 • changes in the treatment protocols applied to HBV-positive patients.
 
Each of these factors is outside our control. Sales of Nabi-HB will be adversely affected if patient treatment protocols change or the number of hepatitis B liver
transplants decreases. Sales of Nabi-HB Intravenous, if it is licensed, will be similarly affected. This could have an adverse effect on our future results of
operations and financial condition.
 
A reduction in the availability of specialty antibodies could adversely affect our ability to manufacture an adequate amount of Nabi-HB or to fulfill contractual
obligations.
 Our ability to manufacture Nabi-HB and Nabi-HB Intravenous, if it is licensed, will depend upon the availability of anti-HB specialty antibodies that we
primarily obtain from our FDA-approved antibody collection centers. Similarly, we have contractual obligations to supply other specialty antibodies to third
parties that we also obtain from our FDA-approved antibody collection centers. Specialty antibodies are more difficult to obtain than non-specific antibodies.
Reduced availability of the necessary specialty antibodies would adversely affect our ability to manufacture an adequate amount of Nabi-HB and Nabi-HB
Intravenous, if it is licensed, or to fulfill our contractual obligations, with the result that our future business, financial condition and results of operations would
suffer.
 
We sell our products to a small number of customers. The loss of any major customer could have a material adverse effect on our results of operations or
financial condition.
 We sell a significant portion of our biopharmaceutical products to pharmaceutical wholesalers and distributors. In the first nine months of 2004, three such
customers accounted for 67% of our total consolidated sales. A loss of any of the customers or a material reduction in such customer’s purchases from us could
have a material adverse effect on our results of operations and financial condition. We also maintain a significant receivable balance with each of these customers.
If these customers become unable or unwilling to pay amounts owed to us, our financial condition and results of operations could be adversely affected.
 
Our antibody sales in fiscal 2004 are primarily to a single customer. The loss of this customer or a material reduction in its purchases of antibodies could have a
material adverse effect upon our future business, financial condition and results of operations.
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Heightened concerns over antibody products and screening measures could adversely affect our antibody production.
 Our antibody collection centers and our customers for antibody products are subject to extensive regulation by the FDA and non-U.S. regulatory authorities.
Concern over the safety of antibody products have resulted and will likely result in the future in the adoption of more rigorous screening procedures by regulatory
authorities and manufacturers of antibody products. In prior years, these changes have resulted in significantly increased costs to us in providing non-specific and
specialty antibodies to our customers. New procedures, which include a more extensive investigation into a donor’s background, as well as more sensitive tests,
also have disqualified numerous potential donors and discouraged other donors who may be reluctant to undergo the screening procedures. These more stringent
measures could adversely affect our antibody production with a corresponding, adverse effect on our future business, financial condition and results of operations.
In addition, our efforts to increase production to meet customer demand may result in higher costs to attract and retain donors.
 
New treatments may reduce the demand for our antibodies and antibody based biopharmaceutical products.
 Most of the antibodies we collect, process and sell to our customers are used in the manufacture of biopharmaceutical products to treat certain diseases. Several
companies are marketing and developing products to treat some of these diseases based on technology that would reduce or eliminate the need for human
antibodies. Such products could adversely affect the demand for antibodies and antibody based biopharmaceutical products. We are unable to predict the impact
of future technological advances on our business.
 
We may not generate sufficient cash flow from our biopharmaceutical and antibody products or obtain financing necessary to fund our research and development
activity at an appropriate level.
 We generate revenues from sales of our biopharmaceutical and antibody products, although we will cease to generate revenues from sales of WinRho SDF ® in
March 2005. We have incurred and expect to continue incurring significant expenses associated with our biopharmaceutical research and development activities,
including the cost of clinical trials and marketing expenses. These expenses adversely affect our current ability to be profitable. Products under development may
not generate sales for several years or at all. We do not have the financial resources to fund concurrently all of our biopharmaceutical product development
programs to completion. Our ability to continue to fund all of our ongoing research and development activities depends on our ability to generate sales from our
biopharmaceutical and antibody products or to obtain financing. There can be no assurance, therefore, that we will be able to continue to fund our research and
development activities at the level required to commercialize all of our biopharmaceutical product development programs. If we are required to reduce the
funding for certain of our research and development activities, this could have a material adverse effect on our future prospects.
 
We may enter into strategic alliances that may not be successful and may adversely affect our ability to develop our products.
 We intend to pursue strategic alliances with third parties to develop and/or commercialize certain of our biopharmaceutical products. No assurance can be given
that we will be successful in these efforts or, if successful, that our collaborative partners will conduct their activities in a timely manner. If we are not successful
in our efforts, our ability to continue to develop our products may be affected adversely. Even if we are successful, if any of our collaborative partners violates or
terminates their agreements with us or otherwise fails to conduct their collaborative activities in a timely manner, the development or commercialization of our
products could be delayed. This might require us to devote significant additional resources to product development and commercialization or terminate certain
development programs. In addition, there can be no assurance that disputes will not arise in the future with respect to the ownership of rights to any technology
developed with third parties. These and other possible disagreements between our collaborative partners and us could lead to delays in the collaborative research,
development or commercialization of certain products, or could require or result in litigation or arbitration, which would be time consuming and expensive and
could have a material adverse effect on our future business, financial condition and results of operations.
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We may not be able to develop and commercialize new biopharmaceutical products successfully or in a timely manner, which could adversely impact our future
operations.
 Our future success will depend on our ability to achieve scientific and technological advances and to translate such advances into commercially competitive
products on a timely basis. Our biopharmaceutical products under development are at various stages, and substantial further development, pre-clinical testing and
clinical trials will be required to determine their technical feasibility and commercial viability. Our proposed development schedules for these products may be
affected by a variety of factors, including
 
 • technological difficulties,
 
 • competition,
 
 • failure to obtain necessary regulatory approvals,
 
 • failure to achieve desired results in clinical trials,
 
 • proprietary technology positions of others,
 
 • reliance on third parties for manufacturing,
 
 • failure to market effectively,
 
 • changes in government regulation, and
 
 • funding.
 
Positive results for a product in a clinical trial do not necessarily assure that positive results will be obtained in future clinical trials or that we will obtain
government approval to commercialize the product. In addition, any delay in the development, introduction or marketing of our products under development
could result either in such products being marketed at a time when their cost and performance characteristics might not be competitive in the marketplace or in a
shortening of their commercial lives. There can be no assurance that our biopharmaceutical products under development will prove to be technologically feasible
or commercially viable or that we will be able to obtain necessary regulatory approvals and licenses on a timely basis, if at all. Our failure to develop and
commercialize successfully our biopharmaceutical products in a timely manner and obtain necessary regulatory approvals could have a material adverse effect on
our future operations. In particular, our failure to obtain regulatory approval for StaphVAX on a timely basis could adversely affect our market valuation.
 
The market may not be receptive to our products upon their introduction.
 There can be no assurance that any of our products in development will achieve market acceptance. The degree of market acceptance will depend upon a number
of factors, including
 
 • the receipt of regulatory approvals,
 
 • any limitation of indications in regulatory approvals,
 
 

• the establishment and demonstration in the medical community of the clinical efficacy and safety of our products and their potential advantages over
existing treatment methods,

 
 • the prices of such products, and
 
 • reimbursement policies of government and third-party payers.
 
The failure of our product pipeline to gain market acceptance could have a material adverse effect on our future business, financial condition and results of
operations.
 
We are unable to pass through certain cost increases to our antibody product customers with which we have supply contracts.
 A significant amount of our antibodies are sold under contracts that have a remaining term of up to four years. Certain contracts do not permit us to increase
prices during the contract term except to reflect changes in
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customer specifications and new governmental regulations. If our costs of collecting antibodies under these contracts rise for reasons other than changes in
customer specifications and new governmental regulations, we are unable to pass on these cost increases to our antibody product customers except with the
customer’s consent.
 
An increase in the supply of or a decrease in the demand for antibody products could materially and adversely affect our future business, financial condition and
results of operations.
 The worldwide supply of antibodies has fluctuated historically. Future changes in government regulation relating to the collection, fractionation and use of
antibodies or any negative public perception about the antibody collection process or the safety of products derived from blood or antibodies could further
adversely affect the overall supply of or demand for antibodies. Increases in supply or decreases in demand of antibody products could have a material adverse
effect on our future business, financial condition and results of operations.
 
If we fail to comply with extensive regulations enforced by the FDA, European Agency for the Evaluation of Medicinal Products, or EMEA, the Paul Erlich
Institute in Germany, or PEI, the German Federal Institute for Drugs and Medical Devices, or BfArM, and other agencies, the sale of our current products and
the commercialization of our product candidates would be prevented or delayed.
 Research, pre-clinical development, clinical trials, manufacturing and marketing of our products are subject to extensive regulation by various government
authorities. The process of obtaining FDA, EMEA, PEI, BfArM and other required regulatory approvals are lengthy and expensive, and the time required for such
approvals is uncertain. The approval process is affected by such factors as
 
 • the severity of the disease,
 
 • the quality of submission,
 
 • the clinical efficacy and safety,
 
 • the strength of the chemistry and manufacturing control of the process,
 
 • the compliance record and controls of the manufacturing facility,
 
 • the availability of alternative treatments, and
 
 • the risks and benefits demonstrated in clinical trials.
 
Regulatory authorities also may require post-marketing surveillance to monitor potential adverse effects of our products or product candidates. The U.S. Congress
or the FDA in specific situations can modify the regulatory process. Many of our clinical trials are at a relatively early stage and, except for Nabi-HB, WinRho
SDF, PhosLo, Aloprim and certain non-specific and specialty antibody products, no approval from the FDA or any other government agency for the
manufacturing or marketing of any other products under development has been granted. There can be no assurance that we will be able to obtain the necessary
approvals to manufacture or market any of our pipeline products. Failure to obtain additional regulatory approvals of products currently marketed or regulatory
approval for products under development could have a material adverse effect on our future business, financial condition and results of operations. Once
approved, a product’s failure to comply with applicable regulatory requirements could, among other things, result in warning letters, fines, suspension or
revocation of regulatory approvals, product recalls or seizures, operating restrictions, injunctions and criminal prosecutions.
 
Although we do not have material sales of our biopharmaceutical products outside the U.S. today, our goal is to expand our global presence for these products.
Distribution of our products outside the U.S. is subject to extensive government regulation. These regulations, including the requirements for approvals or
clearance to market, the time required for regulatory review and the sanctions imposed for violations, vary from country to country. There can be no assurance
that we will obtain regulatory approvals in such countries or that we will not be required to incur significant costs in obtaining or maintaining these regulatory
approvals. In addition, the export by us of certain of our products that have not yet been cleared for domestic commercial distribution may be subject to FDA
export restrictions. Failure to obtain necessary regulatory approvals, the restriction, suspension or
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revocation of existing approvals or any other failure to comply with regulatory requirements would have a material adverse effect on our future business, financial
condition and results of operations.
 
Our U.S. manufacturing, antibody collection, labeling, storage and distribution activities also are subject to strict regulation and licensing by the FDA. Our
biopharmaceutical manufacturing facility in Boca Raton, Florida is subject to periodic inspection by the FDA, the EMEA, PEI and other regulatory authorities
and from time to time, we may receive notices of deficiencies from these agencies as a result of such inspections. Our antibody collection centers in the U.S. also
are subject to periodic inspection by the FDA, the EMEA and other regulatory authorities and from time to time, we may receive notices of deficiencies from
these agencies as a result of such inspections. Our failure, or the failure of our biopharmaceutical manufacturing facility or our antibody collection centers, to
continue to meet regulatory standards or to remedy any deficiencies could result in corrective action by the FDA, including closure of our biopharmaceutical
manufacturing facility or one or more antibody collection centers and fines or penalties. New regulations may be enacted and existing regulations, their
interpretation and enforcement, are subject to change. Therefore, there can be no assurance that we will be able to continue to comply with any regulations or that
the costs of such compliance will not have a material adverse effect on our future business, financial condition and results of operations.
 
We may be subject to costly and damaging liability claims relating to antibody contamination and other claims.
 Antibodies we collect, antibody based products we manufacture, antibody based products we market and antibody based products our customers manufacture run
the risk of being contaminated with viruses. As a result, suits may be filed against our customers and us claiming that the plaintiffs became infected with a virus
as a result of using contaminated products. Such suits have been filed in the past related to contaminated antibodies, and in a number of suits we were one of
several defendants. No assurance can be given that additional lawsuits relating to infection with viruses will not be brought against us by persons who have
become infected with viruses from antibody based products.
 
Pharmaceutical and biotechnology companies are increasingly subject to litigation, including class action suits, and governmental and administrative
investigations and proceedings related to product pricing and marketing practices. There can be no assurance that lawsuits will not be filed against us or that we
will be successful in the defense of these lawsuits. Defense of suits can be expensive and time consuming, regardless of the outcome, and an adverse result in one
or more suits could have a material adverse effect on our future business, financial condition and results of operations.
 
We may not be able to maintain sufficient product liability and directors and officers insurance to cover claims against us.
 Product liability and directors and officers insurance for the biopharmaceutical industry is generally expensive to the extent it is available at all. There can be no
assurance that we will be able to maintain such insurance on acceptable terms or that we will be able to secure increased coverage if the commercialization of our
products progresses, or that existing or future claims against us will be covered by our insurance. Moreover, there can be no assurance that the existing coverage
of our insurance policy and/or any rights of indemnification and contribution that we may have will offset existing or future claims. A successful claim against us
with respect to uninsured liabilities or in excess of insurance coverage and not subject to any indemnification or contribution could have a material adverse effect
on our future business, financial condition and results of operations. Further, if we were unable to obtain directors and officers liability insurance, it could affect
adversely our ability to attract and retain directors and senior officers.
 
We may not be able to maintain sufficient property insurance on our facilities in Florida.
 We maintain significant real property assets in Florida. Property insurance for companies with a high concentration of property assets in Florida is generally
expensive to the extent it is available at all. There can be no assurance that we will be able to maintain such insurance on acceptable terms or that we will be able
to secure increased coverage if the value of our property increases.
 
We may not be able to raise necessary additional capital on acceptable terms, if at all.
 We may need to raise additional capital to increase funding of our product research, development and marketing activities or to acquire additional products. We
may seek additional funding through public or private equity or
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debt financing, collaborative arrangements with strategic partners or from other sources. There can be no assurance, however, that additional financing will be
available on acceptable terms, if at all. If adequate funds are not available, we may have to defer certain investments in the areas of research, product
development, manufacturing, marketing activity or business development, or otherwise modify our business strategy, and our future business and future prospects
could be materially and adversely affected.
 
Our patents and proprietary rights may not provide sufficient protection, and patents of other companies could prevent us from developing and marketing our
products.
 The patent positions of biopharmaceutical firms generally are highly uncertain and involve complex legal and factual questions. There can be no assurance that
existing patent applications will result in issued patents, that we will be able to obtain additional licenses to patents of others or that we will be able to develop
additional patentable technology of our own. We cannot be certain that we were the first creator of inventions covered by our patents or pending patent
applications or that we were the first to file patent applications for such inventions. There can be no assurance that any patents issued to us will provide us with
competitive advantages or will not be challenged by others. Furthermore, there can be no assurance that others will not independently develop similar products,
or, if patents are issued to us, design around such patents.
 
A number of pharmaceutical companies, biotechnology companies, universities and research institutions have filed patent applications or received patents relating
to products or processes competitive with or similar to ours. Some of these applications or patents may compete with our applications or conflict in certain
respects with claims made under our applications. Such a conflict could result in a significant reduction of the coverage of our patents, if issued. In addition, if
patents that contain competitive or conflicting claims are issued to others and such claims are ultimately determined to be valid, we may be required to obtain
licenses to these patents or to develop or obtain alternative technology. If any licenses are required, there can be no assurance that we will be able to obtain any
such licenses on commercially favorable terms, if at all. Our failure to obtain a license to any technology that we may require in order to commercialize our
products could have a material adverse effect on our future business, financial condition and results of operations. Litigation, which could result in substantial
cost to us, may also be necessary to enforce any patents issued to us or to determine the scope and validity of third-party proprietary rights.
 
We also rely on secrecy to protect our technology, especially where patent protection is not believed to be appropriate or obtainable. We maintain strict controls
and procedures regarding access to and use of our proprietary technology and processes. However, there can be no assurance that these controls or procedures will
not be violated, that we would have adequate remedies for any violation, or that our trade secrets will not otherwise become known or be independently
discovered by competitors.
 
We compete with larger, better-financed and more mature pharmaceutical and biotechnology companies, which are capable of developing new products and
approaches that could make our products obsolete.
 Competition in the development of biopharmaceutical products is intense, both from pharmaceutical and biotechnology companies, and is expected to increase.
Many of our competitors have greater financial resources and larger research and development staffs than we have, as well as substantially greater experience in
developing products, obtaining regulatory approvals, and manufacturing and marketing biopharmaceutical products. We compete with our competitors
 
 • to develop products,
 
 • to acquire products and technologies, and
 
 • to attract and retain qualified scientific personnel.
 
There can be no assurance that our competitors will not succeed in developing technologies and products that are more effective or affordable than those that we
are developing. In addition, one or more of our competitors may achieve product commercialization of or patent protection for competitive products earlier than
us, which would preclude or substantially limit sales of our products. Further, several companies are attempting to develop and market products to treat certain
diseases based upon technology that would lessen or eliminate the need for human antibodies. The successful development and commercialization by any of our
competitors of any such product could have a material adverse effect on our future business, financial condition and results of operations.
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There are potential limitations on third-party reimbursement and other pricing-related matters that could reduce the sales of our products and may delay or
impair our ability to generate sufficient revenues.
 Our ability to commercialize our biopharmaceutical products and related treatments depends in part upon the availability of, and our ability to obtain adequate
levels of, reimbursement from government health administration authorities, private healthcare insurers and other organizations. Significant uncertainty exists as
to the reimbursement status of newly approved healthcare products, and there can be no assurance that adequate third-party payer coverage will be available, if at
all. Inadequate levels of reimbursement may prohibit us from maintaining price levels sufficient for realization of an adequate return on our investment in
developing new biopharmaceutical products and could result in the termination of production of otherwise commercially viable products.
 
In the U.S., government and other third-party payers are increasingly attempting to contain healthcare costs by limiting both the coverage and level of
reimbursement for new products approved for marketing by the FDA and by refusing, in some cases, to provide any coverage for disease indications for which
the FDA has not granted marketing approval. Also, the trend towards managed healthcare in the U.S. and the concurrent growth of organizations such as HMOs,
which could control or significantly influence the purchase of healthcare services and products, as well as legislative proposals to reform healthcare or reduce
government insurance programs, may all result in lower prices for our products. The cost containment measures that healthcare providers are instituting and the
impact of any healthcare reform could have an adverse effect on our ability to sell our products and may have a material adverse effect on our future business,
financial condition and results of operations.
 
There can be no assurance that reimbursement in the U.S. or other markets will be available for our products, or, if available, will not be reduced in the future, or
that reimbursement amounts will not reduce the demand for, or the price of, our products. The unavailability of government or third-party reimbursement or the
inadequacy of the reimbursement for medical treatments using our products could have a material adverse effect on our future business, financial condition and
results of operations. Moreover, we are unable to forecast what additional legislation or regulation, if any, relating to the healthcare industry or third-party
coverage and reimbursement may be enacted in the future or what effect such legislation or regulation would have on our future business.
 
Anti-takeover provisions in our charter documents, under Delaware law and under our stockholder rights plan could make an acquisition of us more difficult.
 Provisions of our certificate of incorporation and bylaws will make it more difficult for a third party to acquire us on terms not approved by our board of directors
and may have the effect of deterring hostile takeover attempts. For example, our certificate of incorporation currently contains a fair price provision and also
authorizes our board of directors to issue substantial amounts of preferred stock and to fix the price, rights, preferences, privileges and restrictions, including
voting rights, of those shares without any further vote or action by the stockholders. The rights of the holders of our common stock will be subject to, and may be
harmed by, the rights of the holders of any preferred stock that may be issued in the future. The issuance of preferred stock could reduce the voting power of the
holders of our common stock and junior preferred stock and the likelihood that holders of our common stock and junior preferred stock will receive payments
upon liquidation.
 
We also are subject to provisions of Delaware law that could have the effect of delaying, deferring or preventing a change in control of our company. One of these
provisions prevents us from engaging in a business combination with any interested stockholder for a period of three years after the date the person becomes an
interested stockholder, unless specified conditions are satisfied.
 
We also have implemented a stockholder rights plan, or poison pill, that would substantially reduce or eliminate the expected economic benefit to an acquiror
from acquiring us in a manner or on terms not approved by our board of directors. These and other impediments to a third-party acquisition or change of control
could limit the price investors are willing to pay in the future for our securities.
 
Currency exchange rate fluctuations could adversely affect our results from operations.
 We conduct business in countries outside of the United States, which expose us to fluctuations in foreign currency exchange rates. Fluctuations in foreign
currency exchange rates may affect our results of operations, which in turn may adversely affect reported earnings and the comparability of period-to-period
results of operations.
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FORWARD-LOOKING STATEMENTS

 
The information contained in this prospectus and any prospectus supplement, including the information incorporated by reference into this prospectus and

any prospectus supplement, includes “forward-looking statements” within the meaning of Section 21E of the Securities Exchange Act of 1934 and Section 27A of
the Securities Act of 1933. These forward-looking statements are often identified by words such as “hope,” “may,” “believe,” “anticipate,” “plan,” “expect,”
“require,” “intend,” “assume” and similar expressions. We caution readers that forward-looking statements speak only as of the date of this prospectus, reflect our
management’s current expectations, estimations and projections and involve certain factors, such as risks and uncertainties, that may cause our actual results,
performance or achievements to be far different from those suggested by our forward-looking statements. These factors include, but are not limited to, risks
associated with
 
 • our StaphVAX confirmatory Phase III clinical trial,
 
 • commercialization of StaphVAX,
 
 • our clinical trials,
 
 • commercialization of PhosLo and Nabi-HB in the EU,
 
 • our PhosLo acquisition,
 
 • third-party manufacturers,
 
 • our manufacturing facility,
 
 • natural disasters,
 
 • our license application for Nabi-HB Intravenous
 
 • patient treatment protocols,
 
 • number of hepatitis B liver transplants,
 
 • a reduction in the availability of specialty antibodies,
 
 • small number of customers,
 
 • antibody products,
 
 • new treatments and technologies,
 
 • funding to support our research and development efforts,
 
 • strategic alliances,
 
 • commercialization and market acceptance of new products,
 
 • customer contracts,
 
 • governmental regulations,
 
 • liability claims,
 
 • property, products liability, and directors and officers insurance,
 
 • our ability to raise sufficient additional capital,
 
 • intellectual property rights and protection,
 
 • competition,
 
 • reimbursement sources,
 
 • anti-takeover measures, and
 
 • currency exchange rate fluctuations
 
Because all of the foregoing factors are difficult to forecast, you should not place undue reliance on any forward-looking statements. These and other risks and
uncertainties are discussed above in the section entitled “Risk Factors.” We do not intend to update any of these factors or to publicly announce the results of any
revisions to any of our forward-looking statements other than as required under the federal securities laws.
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USE OF PROCEEDS

 Unless we specify otherwise in a prospectus supplement, we intend to use the net proceeds from the sales of securities to provide additional funds for
general corporate purposes, including but not limited to clinical trials, research and development expenses, new acquisition and licensing costs, general and
administrative expenses, and working capital. We will set forth in the prospectus supplement our intended use for the net proceeds received from the sale of any
securities. Pending use of the net proceeds, we intend to invest the net proceeds in interest-bearing, investment grade securities.
 

RATIO OF EARNINGS TO FIXED CHARGES
 The following table sets forth the ratio of earnings to fixed charges or, if earnings were insufficient to cover fixed charges, the dollar amount of the
coverage deficiency where applicable for each of the last five years.
 

   

Fiscal Year Ended

  

Nine Months Ended

   

Dec. 31, 1999

  

Dec. 30, 2000

  

Dec. 29, 2001

  

Dec. 28, 2002

  

Dec. 27, 2003

  

Sept. 27, 2003

  

Sept. 25, 2004

Ratio of earnings to fixed charges    N/A   N/A  15.3  2.7   N/A  1.4   N/A
Coverage deficiency (in thousands)   $ 1,271  $ 1,336  N/A  N/A  $ 12,247  N/A  $ 21,559
 

DESCRIPTION OF DEBT SECURITIES
 

We may offer any combination of senior debt securities or subordinated debt securities. We may issue the senior debt securities and the subordinated debt
securities under separate indentures between us, as issuer, and the trustee or trustees identified in a prospectus supplement. Further information regarding the
Trustee may be provided in the prospectus supplement. The form for each type of indenture will be filed as an exhibit to the registration statement of which this
prospectus is a part.
 

The prospectus supplement will describe the particular terms of any debt securities we may offer and may supplement the terms summarized below. The
following summaries of the debt securities and the indentures are not complete. We urge you to read the indentures filed as exhibits to the registration statement
that includes this prospectus and the description of the additional terms of the debt securities included in the prospectus supplement.
 
General
 The terms of each series of debt securities will be established by or pursuant to a resolution of our Board of Directors and set forth or determined in the
manner provided in an officers’ certificate or by a supplemental indenture. Debt securities may be issued in separate series without limitation as to aggregate
principal amount. We may specify a maximum aggregate principal amount for the debt securities of any series. The particular terms of each series of debt
securities will be described in a prospectus supplement relating to such series, including any pricing supplement. The prospectus supplement will set forth
 
 • the offering price,
 
 • the title,
 
 • any limit on the aggregate principal amount,
 
 • the person who shall be entitled to receive interest, if other than the record holder on the record date,
 
 • the date the principal will be payable,
 

-13-



Table of Contents

 • the interest rate, if any, the date interest will accrue, the interest payment dates and the regular record dates,
 
 • the place where payments may be made,
 
 • any mandatory or optional redemption provisions,
 
 • if applicable, the method for determining how the principal, premium, if any, or interest will be calculated by reference to an index or formula,
 
 

• if other than U.S. currency, the currency or currency units in which principal, premium, if any, or interest will be payable and whether we or the holder
may elect payment to be made in a different currency,

 
 • the portion of the principal amount that will be payable upon acceleration of stated maturity, if other than the entire principal amount,
 
 

• if the principal amount payable at stated maturity will not be determinable as of any date prior to stated maturity, the amount which will be deemed to
be the principal amount,

 
 • any defeasance provisions if different from those described below under “Satisfaction and Discharge; Defeasance,”
 
 • any conversion or exchange provisions,
 
 • any obligation to redeem or purchase the debt securities pursuant to a sinking fund,
 
 • whether the debt securities will be issuable in the form of a global security,
 
 • any subordination provisions, if different from those described below under “Subordination,”
 
 • any deletions of, or changes or additions to, the events of default or covenants, and
 
 • any other specific terms of such debt securities.
 Unless otherwise specified in the prospectus supplement,
 
 • the debt securities will be registered debt securities, and
 
 • registered debt securities denominated in U.S. dollars will be issued in denominations of $1,000 or an integral multiple of $1,000.
 

Debt securities may be sold at a substantial discount below their stated principal amount, bearing no interest or interest at a rate which at the time of
issuance is below market rates.
 
Exchange and Transfer
 Debt securities may be transferred or exchanged at the office of the security registrar or at the office of any transfer agent designated by us.
 

We will not impose a service charge for any transfer or exchange, but we may require holders to pay any tax or other governmental charges associated with
any transfer or exchange.
 

In the event of any potential redemption of debt securities of any series, we will not be required to
 
 • issue, register the transfer of, or exchange, any debt security of that series during a period beginning at the
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 opening of business 15 days before the day of mailing of a notice of redemption and ending at the close of business on the day of the mailing, or
 
 

• register the transfer of or exchange any debt security of that series selected for redemption, in whole or in part, except the unredeemed portion being
redeemed in part.

 
We may initially appoint the trustee as the security registrar. Any transfer agent, in addition to the security registrar, initially designated by us will be

named in the prospectus supplement. We may designate additional transfer agents or change transfer agents or change the office of the transfer agent. However,
we will be required to maintain a transfer agent in each place of payment for the debt securities of each series.
 
Global Securities
 The debt securities of any series may be represented, in whole or in part, by one or more global securities. Each global security will
 
 • be registered in the name of a depositary that we will identify in a prospectus supplement,
 
 • be deposited with the depositary or nominee or custodian, and
 
 • bear any required legends.
 

No global security may be exchanged in whole or in part for debt securities registered in the name of any person other than the depositary or any nominee
unless
 
 • the depositary has notified us that it is unwilling or unable to continue as depositary or has ceased to be qualified to act as depositary,
 
 • an event of default is continuing, or
 
 • any other circumstances described in a prospectus supplement.
 

As long as the depositary, or its nominee, is the registered owner of a global security, the depositary or nominee will be considered the sole owner and
holder of the debt securities represented by the global security for all purposes under the indenture. Except in the above limited circumstances, owners of
beneficial interests in a global security
 
 • will not be entitled to have the debt securities registered in their names,
 
 • will not be entitled to physical delivery of certificated debt securities, and
 
 • will not be considered to be holders of those debt securities under the indentures.
 

Payments on a global security will be made to the depositary or its nominee as the holder of the global security. Some jurisdictions have laws that require
that certain purchasers of securities take physical delivery of such securities in definitive form. These laws may impair the ability to transfer beneficial interests in
a global security.
 

Institutions that have accounts with the depositary or its nominee are referred to as “participants.” Ownership of beneficial interests in a global security will
be limited to participants and to persons that may hold beneficial interests through participants. The depositary will credit, on its book-entry registration and
transfer system, the respective principal amounts of debt securities represented by the global security to the accounts of its participants.
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Ownership of beneficial interests in a global security will be shown on and effected through records maintained by the depositary, with respect to
participants’ interests, or any participant, with respect to interests of persons held by participants on their behalf.
 

Payments, transfers and exchanges relating to beneficial interests in a global security will be subject to policies and procedures of the depositary.
 

The depositary’s policies and procedures may change from time to time. Neither we nor the trustee will have any responsibility or liability for the
depositary’s or any participant’s records with respect to beneficial interests in a global security.
 
Payment and Paying Agent
 The provisions of this paragraph will apply to the debt securities unless otherwise indicated in the prospectus supplement. Payment of interest on a debt
security on any interest payment date will be made to the person in whose name the debt security is registered at the close of business on the regular record date.
Payment on debt securities of a particular series will be payable at the office of a paying agent or paying agents designated by us. However, at our option, we may
pay interest by mailing a check to the record holder.
 

We may also name any other paying agents in the prospectus supplement. We may designate additional paying agents, change paying agents or change the
office of any paying agent. However, we will be required to maintain a paying agent in each place of payment for the debt securities of a particular series.
 

All moneys paid by us to a paying agent for payment on any debt security which remain unclaimed at the end of two years after such payment was due will
be repaid to us. Thereafter, the holder may look only to us for such payment.
 
Consolidation, Merger and Sale of Assets
 We may not consolidate with or merge into any other person, in a transaction in which we are not the surviving corporation, or convey, transfer or lease our
properties and assets substantially as an entirety to, any person, unless
 
 • the successor, if any, is a U.S. corporation, limited liability company, partnership, trust or other entity,
 
 • the successor assumes our obligations on the debt securities and under the indenture,
 
 • immediately after giving effect to the transaction, no default or event of default shall have occurred and be continuing, and
 
 • certain other conditions are met.
 
Events of Default
 Unless we inform you otherwise in the prospectus supplement, the indenture will define an event of default with respect to any series of debt securities as
one or more of the following events
 (1) failure to pay principal of or any premium on any debt security of that series when due,
 (2) failure to pay any interest on any debt security of that series for 30 days when due,
 (3) failure to deposit any sinking fund payment when due,
 (4) failure to perform any other covenant in the indenture that continues for 60 days after being given the notice required in the indenture,
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(5) our bankruptcy, insolvency or reorganization, and
 (6) any other event of default specified in the prospectus supplement.
 

An event of default of one series of debt securities is not necessarily an event of default for any other series of debt securities.
 

If an event of default, other than an event of default described in clause (5) above, shall occur and be continuing, either the trustee or the holders of at least
25% in aggregate principal amount of the outstanding securities of that series may declare the principal amount of the debt securities of that series to be due and
payable immediately.
 

If an event of default described in clause (5) above shall occur, the principal amount of all the debt securities of that series will automatically become
immediately due and payable. Any payment by us on subordinated debt securities following any such acceleration will be subject to the subordination provisions
described below under “Subordinated Debt Securities.”
 

After acceleration the holders of a majority in aggregate principal amount of the outstanding securities of that series may, under certain circumstances,
rescind and annul such acceleration if all events of default, other than the non-payment of accelerated principal, or other specified amount, have been cured or
waived.
 

Other than the duty to act with the required care during an event of default, the trustee will not be obligated to exercise any of its rights or powers at the
request of the holders unless the holders shall have offered to the trustee reasonable indemnity. Generally, the holders of a majority in aggregate principal amount
of the outstanding debt securities of any series will have the right to direct the time, method and place of conducting any proceeding for any remedy available to
the trustee or exercising any trust or power conferred on the trustee.
 

A holder will not have any right to institute any proceeding under the indentures, or for the appointment of a receiver or a trustee, or for any other remedy
under the indentures, unless
 (1) the holder has previously given to the trustee written notice of a continuing event of default with respect to the debt securities of that series,
 (2) the holders of at least 25% in aggregate principal amount of the outstanding debt securities of that series have made a written request and have

offered reasonable indemnity to the trustee to institute the proceeding, and
 (3) the trustee has failed to institute the proceeding and has not received direction inconsistent with the original request from the holders of a majority

in aggregate principal amount of the outstanding debt securities of that series within 60 days after the original request.
 

Holders may, however, sue to enforce the payment of principal, premium or interest on any debt security on or after the due date or to enforce the right, if
any, to convert any debt security without following the procedures listed in (1) through (3) above.
 

We will furnish the trustee an annual statement by our officers as to whether or not we are in default in the performance of the indenture and, if so,
specifying all known defaults.
 
Modification and Waiver
 Nabi Biopharmaceuticals and the trustee may make modifications and amendments to the indentures with the consent of the holders of a majority in
aggregate principal amount of the outstanding securities of each series affected by the modification or amendment.
 

However, neither we nor the trustee may make any modification or amendment without the consent of the holder of each outstanding security of that series
affected by the modification or amendment if such modification or amendment would
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 • change the stated maturity of any debt security,
 
 • reduce the principal, premium, if any, or interest on any debt security,
 
 • reduce the principal of an original issue discount security or any other debt security payable on acceleration of maturity,
 
 • reduce the rate of interest on any debt security,
 
 • change the currency in which any debt security is payable,
 
 • impair the right to enforce any payment after the stated maturity or redemption date,
 
 • waive any default or event of default in payment of the principal of, premium or interest on any debt security,
 
 • waive a redemption payment or modify any of the redemption provisions of any debt security,
 
 • adversely affect the right to convert any debt security, or
 
 • change the provisions in the indenture that relate to modifying or amending the indenture.
 
Satisfaction and Discharge; Defeasance
 We may be discharged from our obligations on the debt securities of any series that have matured or will mature or be redeemed within one year if we
deposit with the trustee enough cash to pay all the principal, interest and any premium due to the stated maturity date or redemption date of the debt securities.
 

Each indenture contains a provision that permits us to elect
 
 • to be discharged from all of our obligations, subject to limited exceptions, with respect to any series of debt securities then outstanding, and/or
 
 

• to be released from our obligations under the following covenants and from the consequences of an event of default resulting from a breach of these
covenants

 (1) the subordination provisions under a subordinated indenture, and
 (2) covenants as to payment of taxes and maintenance of corporate existence.
 

To make either of the above elections, we must deposit in trust with the trustee enough money to pay in full the principal, interest and premium on the debt
securities. This amount may be made in cash and/or U.S. government obligations. As a condition to either of the above elections, we must deliver to the trustee an
opinion of counsel that the holders of the debt securities will not recognize income, gain or loss for Federal income tax purposes as a result of the action.
 

If any of the above events occurs, the holders of the debt securities of the series will not be entitled to the benefits of the indenture, except for the rights of
holders to receive payments on debt securities or the registration of transfer and exchange of debt securities and replacement of lost, stolen or mutilated debt
securities.
 
Notices
 Notices to holders will be given by mail to the addresses of the holders in the security register.
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Governing Law
 The indentures and the debt securities will be governed by, and construed under, the law of the Commonwealth of Massachusetts.
 
Regarding the Trustee
 The indenture limits the right of the trustee, should it become a creditor of us, to obtain payment of claims or secure its claims.
 

The trustee is permitted to engage in certain other transactions. However, if the trustee, acquires any conflicting interest, and there is a default under the
debt securities of any series for which they are trustee, the trustee must eliminate the conflict or resign.
 
Subordination
 Payment on subordinated debt securities will, to the extent provided in the indenture, be subordinated in right of payment to the prior payment in full of all
of our senior indebtedness. Any subordinated debt securities also are effectively subordinated to all debt and other liabilities, including trade payables and lease
obligations, if any, of our subsidiaries.
 

Upon any distribution of our assets upon any dissolution, winding up, liquidation or reorganization, the payment of the principal of and interest on
subordinated debt securities will be subordinated in right of payment to the prior payment in full in cash or other payment satisfactory to the holders of all senior
indebtedness. In the event of any acceleration of subordinated debt securities because of an event of default, the holders of any senior indebtedness would be
entitled to payment in full in cash or other payment satisfactory to such holders of all senior indebtedness obligations before the holders of subordinated debt
securities are entitled to receive any payment or distribution. The indenture requires us or the trustee to promptly notify holders of designated senior indebtedness
if payment of subordinated debt securities is accelerated because of an event of default.
 

We may not make any payment on subordinated debt securities, including upon redemption at the option of the holder of any subordinated debt securities
or at our option, if
 
 

• a default in the payment of the principal, premium, if any, interest, rent or other obligations in respect of designated senior indebtedness occurs and is
continuing beyond any applicable period of grace (called a “payment default”), or

 

 
• a default other than a payment default on any designated senior indebtedness occurs and is continuing that permits holders of designated senior

indebtedness to accelerate its maturity, and the trustee receives notice of such default (called a “payment blockage notice”) from us or any other person
permitted to give such notice under the indenture (called a “non-payment default”).

 
We may resume payments and distributions on subordinated debt securities:

 
 • in the case of a payment default, upon the date on which such default is cured or waived or ceases to exist, and
 

 
• in the case of a non-payment default, the earlier of the date on which such nonpayment default is cured or waived or ceases to exist and 179 days after

the date on which the payment blockage notice is received by the trustee, if the maturity of the designated senior indebtedness has not been
accelerated.

 
No new period of payment blockage may be commenced pursuant to a payment blockage notice unless 365 days have elapsed since the initial effectiveness

of the immediately prior payment blockage notice and all scheduled payments of principal, premium and interest, including any liquidated damages, on the notes
that have come due have been paid in full in cash. No non-payment default that existed or was continuing on the date of delivery of any payment blockage notice
shall be the basis for any later payment blockage notice unless the non-payment default is based upon facts or events arising after the date of delivery of such
payment blockage notice.
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If the trustee or any holder of the notes receives any payment or distribution of our assets in contravention of the subordination provisions on subordinated
debt securities before all senior indebtedness is paid in full in cash, property or securities, including by way of set-off, or other payment satisfactory to holders of
senior indebtedness, then such payment or distribution will be held in trust for the benefit of holders of senior indebtedness or their representatives to the extent
necessary to make payment in full in cash or payment satisfactory to the holders of senior indebtedness of all unpaid senior indebtedness.
 

In the event of our bankruptcy, dissolution or reorganization, holders of senior indebtedness may receive more, ratably, and holders of subordinated debt
securities may receive less, ratably, than our other creditors (including our trade creditors). This subordination will not prevent the occurrence of any event of
default under the indenture.
 

We are not prohibited from incurring debt, including senior indebtedness, under the indenture. We may from time to time incur additional debt, including
senior indebtedness.
 

We are obligated to pay reasonable compensation to the trustee and to indemnify the trustee against certain losses, liabilities or expenses incurred by the
trustee in connection with its duties relating to subordinated debt securities. The trustee’s claims for these payments will generally be senior to those of
noteholders in respect of all funds collected or held by the trustee.
 
Certain Definitions
 “indebtedness” means
 (1) all indebtedness, obligations and other liabilities for borrowed money, including overdrafts, foreign exchange contracts, currency exchange

agreements, interest rate protection agreements, and any loans or advances from banks, or evidenced by bonds, debentures, notes or similar instruments,
other than any account payable or other accrued current liability or obligation incurred in the ordinary course of business in connection with the obtaining
of materials or services,

 (2) all reimbursement obligations and other liabilities with respect to letters of credit, bank guarantees or bankers’ acceptances,
 (3) all obligations and liabilities in respect of leases required in conformity with generally accepted accounting principles to be accounted for as

capitalized lease obligations on our balance sheet,
 (4) all obligations and other liabilities under any lease or related document in connection with the lease of real property which provides that we are

contractually obligated to purchase or cause a third party to purchase the leased property and thereby guarantee a minimum residual value of the leased
property to the lessor and our obligations under the lease or related document to purchase or to cause a third party to purchase the leased property,

 (5) all obligations with respect to an interest rate or other swap, cap or collar agreement or other similar instrument or agreement or foreign currency
hedge, exchange, purchase agreement or other similar instrument or agreement,

 (6) all direct or indirect guaranties or similar agreements in respect of, and our obligations or liabilities to purchase, acquire or otherwise assure a
creditor against loss in respect of, indebtedness, obligations or liabilities of others of the type described in (1) through (5) above,

 (7) any indebtedness or other obligations described in (1) through (6) above secured by any mortgage, pledge, lien or other encumbrance existing on
property which is owned or held by us, and

 (8) any and all refinancings, replacements, deferrals, renewals, extensions and refundings of, or amendments, modifications or supplements to, any
indebtedness, obligation or liability of the kind described in clauses (1) through (7) above.
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“senior indebtedness” means the principal, premium, if any, interest, including any interest accruing after bankruptcy, and rent or termination payment on
or other amounts due on our current or future indebtedness, whether created, incurred, assumed, guaranteed or in effect guaranteed by us, including any deferrals,
renewals, extensions, refundings, amendments, modifications or supplements to the above. However, senior indebtedness does not include
 
 

• indebtedness that expressly provides that it shall not be senior in right of payment to subordinated debt securities or expressly provides that it is on the
same basis or junior to subordinated debt securities,

 
 • our indebtedness to any of our majority-owned subsidiaries, and
 
 • subordinated debt securities.
 

DESCRIPTION OF WARRANTS
 General
 The following description, together with the additional information we may include in any applicable prospectus supplements, summarizes the material
terms and provisions of the warrants that we may offer under this prospectus and the related warrant agreements and warrant certificates. While the terms
summarized below will apply generally to any warrants we may offer, we will describe the particular terms of any series of warrants in more detail in the
applicable prospectus supplement. The form for each type of warrant will be filed as an exhibit to the registration statement of which this prospectus is a part.
 

We may issue, together with other securities or separately, warrants to purchase our debt securities, preferred stock or common stock. We will issue the
warrants under warrant agreements to be entered into between us and a bank or trust company, as warrant agent, all as shall be set forth in the applicable
prospectus supplement. The warrant agent will act solely as our agent in connection with the warrants of the series being offered and will not assume any
obligation or relationship of agency or trust for or with any holders or beneficial owners of warrants.
 

The applicable prospectus supplement will describe the following terms, where applicable, of warrants in respect of which this prospectus is being
delivered
 
 • the title of the warrants,
 
 

• the designation, amount and terms of the securities for which the warrants are exercisable and the procedures and conditions relating to the exercise of
such warrants,

 
 

• the designation and terms of the other securities, if any, with which the warrants are to be issued and the number of warrants issued with each such
security,

 
 • the price or prices at which the warrants will be issued,
 
 • the aggregate number of warrants,
 
 • any provisions for adjustment of the number or amount of securities receivable upon exercise of the warrants or the exercise price of the warrants,
 
 • the price or prices at which the securities purchasable upon exercise of the warrants may be purchased,
 
 • if applicable, the date on and after which the warrants and the securities purchasable upon exercise of the warrants will be separately transferable,
 
 • if material, a discussion of the material U.S. federal income tax considerations applicable to the exercise of the warrants,
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 • any other terms of the warrants, including terms, procedures and limitations relating to the exchange and exercise of the warrants,
 
 • the date on which the right to exercise the warrants shall commence, and the date on which the right shall expire,
 
 • the maximum or minimum number of warrants which may be exercised at any time, and
 
 • information with respect to book-entry procedures, if any.
 

This summary of the warrants is not complete. We urge you to read the warrants filed as exhibits to the registration statement that includes this prospectus
and the description of the additional terms of the warrants included in the prospectus supplement.
 

Before exercising their warrants, holders of warrants will not have any of the rights of holders of the securities purchasable upon such exercise, including
the right to receive dividends, if any, or payments upon our liquidation, dissolution or winding up or to exercise voting rights, if any.
 
Exercise of Warrants
 Each warrant will entitle the holder thereof to purchase for cash the amount of debt securities, the number of shares of common stock and the number of
shares of preferred stock at the exercise price as shall in each case be set forth in, or be determinable as set forth in, the applicable prospectus supplement.
Warrants may be exercised at any time up to the close of business on the expiration date set forth in the applicable prospectus supplement. After the close of
business on the expiration date, unexercised warrants will become void.
 

Warrants may be exercised as set forth in the applicable prospectus supplement relating to the warrants offered thereby. Upon receipt of payment and the
warrant certificate properly completed and duly executed at the corporate trust office of the warrant agent or any other office indicated in the applicable
prospectus supplement, we will, as soon as practicable, forward the purchased securities. If less than all of the warrants represented by the warrant certificate are
exercised, a new warrant certificate will be issued for the remaining warrants.
 
Enforceability of Rights of Holders of Warrants
 Each warrant agent will act solely as our agent under the applicable warrant agreement and will not assume any obligation or relationship of agency or trust
with any holder of any warrant. A single bank or trust company may act as a warrant agent for more than one issue of warrants. A warrant agent will have no duty
or responsibility in case of any default by us under the applicable warrant agreement or warrant, including any duty or responsibility to initiate any proceedings at
law or otherwise, or to make any demand upon us. Any holder of a warrant may, without the consent of the related warrant agent or the holder of any other
warrant, enforce by appropriate legal action its right to exercise, and receive the securities purchasable upon exercise of, that holder’s warrants.
 

DESCRIPTION OF CAPITAL STOCK
 

We have authorized capital stock consisting of 125,000,000 shares of common stock, par value $0.10 per share, of which 58,545,703 shares were
outstanding as of November 30, 2004, and 5,000,000 shares of preferred stock, par value $0.10 per share, none of which are outstanding.
 
Common Stock
 Each holder of common stock is entitled to one vote for each share held of record and is entitled to dividends as declared from time to time by the Board of
Directors out of assets legally available therefor. Outstanding shares of common stock are not subject to redemption and are non-assessable. Upon any liquidation
of Nabi Biopharmaceuticals, the owners of the common stock are entitled to receive on a pro-rata basis all assets then legally available for distribution after
satisfaction of any liquidation preference to which holders of outstanding
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shares of preferred stock may be entitled. The holders of the common stock do not have any conversion, cumulative voting, subscription or preemptive rights.
 

Transfer Agent and Registrar. The transfer agent and registrar for our common stock is American Stock Transfer and Trust Company. Their address is 59
Maiden Lane, New York, NY 10038, and their telephone number is (212) 936-5100.
 
Preferred Stock
 The following description of our preferred stock, together with the additional information we include in any prospectus supplements, summarizes the
material terms and provisions of the preferred stock that we may offer under this prospectus. For the complete terms of our preferred stock, please refer to our
certificate of incorporation and bylaws that are filed as exhibits to our reports incorporated by reference into the registration statement that includes this
prospectus. The General Corporation Law of Delaware, as amended, may also affect the terms of our preferred stock.
 

General. Our Board of Directors may without further action by the stockholders, from time to time, direct the issuance of shares of preferred stock in series
and may, at the time of issuance, determine the rights, preferences and limitations of each series. The holders of preferred stock would normally be entitled to
receive a preference payment in the event of any liquidation, dissolution or winding-up of us before any payment is made to the holders of common stock.
 

The ability of our Board of Directors to issue preferred stock may delay or prevent a takeover or change in control of us. To the extent that this ability has
this effect, removal of our incumbent Board of Directors and management may be rendered more difficult. Further, this may have an adverse impact on the ability
of our stockholders to participate in a tender or exchange offer for the common stock and in so doing diminish the market value of the common stock.
 

Of the 5,000,000 shares of preferred stock which are authorized, 1,538,462 shares have been designated “Series A Convertible Preferred Stock” 750,000
have been designated “Series One Preferred Stock” and 2,711,538 remain available to be designated as a new class or series of preferred stock with certain
conversion rights, liquidation preferences and voting rights. Currently, there are no outstanding shares of preferred stock. We have issued rights that are in some
cases exercisable for shares of our Series One Preferred Stock.
 

If and so long as at least 769,231 shares of the Series A Convertible Preferred Stock are outstanding, then the holders thereof are entitled to elect a majority
of our Board of Directors.
 

Terms of Preferred Stock. Our Board of Directors is authorized to issue the preferred stock in one or more series and to fix and designate the rights,
preferences, privileges and restrictions of the preferred stock, including
 
 • dividend rights,
 
 • conversion rights,
 
 • voting rights,
 
 • redemption rights and terms of redemption, and
 
 • liquidation preferences.
 

Our Board of Directors may fix the number of shares constituting any series and the designations of these series.
 

The rights, preferences, privileges and restrictions of the preferred stock of each series will be fixed by a certificate of designations relating to each series.
The prospectus supplement relating to each series will specify the terms of the preferred stock, including
 
 • the maximum number of shares in the series and the distinctive designation,
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 • the terms on which dividends will be paid, if any,
 
 • the terms on which the shares may be redeemed, if at all,
 
 • the liquidation preference, if any,
 
 • the terms of any retirement or sinking fund for the purchase or redemption of the shares of the series,
 
 

• the terms and conditions, if any, on which the shares of the series will be convertible into, or exchangeable for, shares of any other class or classes of
capital stock,

 
 • the voting rights, if any, on the shares of the series, and
 
 • any or all other preferences and relative, participating, operational or other special rights or qualifications, limitations or restrictions of the shares.
 

We will describe the specific terms of a particular series of preferred stock in the prospectus supplement relating to that series. The prospectus supplement
will also contain a description of U.S. federal income tax consequences relating to the preferred stock, if material.
 

Voting Rights. The Delaware General Corporation Law provides that the holders of preferred stock will have the right to vote separately as a class on any
proposal that would alter or change the powers, preferences, or special rights of the shares of preferred stock so as to affect them adversely. This right is in
addition to any voting rights that may be provided for in the applicable certificate of designations.
 

Other. Our issuance of preferred stock could decrease the amount of earnings and assets available for distribution to the holders of common stock or other
preferred stock or could adversely affect the rights and powers, including voting rights, of the holders of common stock or other preferred stock. The issuance of
preferred stock could have the effect of decreasing the market price of our common stock.
 

Transfer Agent and Registrar. The transfer agent and registrar for the preferred stock will be set forth in the applicable prospectus supplement.
 
Shareholder Rights Plan
 Effective July 1997, our Board of Directors adopted a shareholders rights plan under which a dividend of one preferred share purchase right (a “Right”)
was distributed for each outstanding share of common stock. Each Right entitles the holder to purchase one one-hundredth of a share of Series One Preferred
Stock at a price of $70, subject to adjustment. The Rights expire in August 2007 and are exercisable only if an individual or group has acquired or obtained the
right to acquire or has announced a tender or exchange offer that if consummated would result in such individual or group acquiring beneficial ownership of 15%
or more of the common stock. Such percentage may be lowered at the Board’s discretion. If the Rights become exercisable, the holders (other than the individual
or group who triggered the exercisability) may be entitled to receive upon exercise shares of our common stock having a market value of two times the exercise
price of the Rights, or the number of shares of the acquiring company which have a market value of two times the exercise price of the Rights. Once the Rights
have become exercisable, and prior to acquisition of 50% or more of the common stock, the Board of Directors may exchange the Rights (other than the Rights
owned by the individual or group who triggered the exercisability), in whole or in part, at an exchange ratio of one share of common stock (or one one-hundredth
of a share of the new series of preferred stock) per Right. The Rights separate from the common stock if they become exercisable. Until that time, they will be
transferred with and only with the common stock. We are entitled to redeem the Rights in whole for $0.01 per Right under certain circumstances.
 
Delaware Law and Certain Charter Provisions
 We are subject to the provisions of Section 203 of the Delaware General Corporation Law. In general, this statute prohibits a publicly-held Delaware
corporation from engaging in a “business combination” with an “interested stockholder” for a period of three years after the date of the transaction in which the
person becomes an interested stockholder, unless the business combination is approved in a prescribed manner. A “business
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combination” includes mergers, asset sales and other transactions resulting in a financial benefit to the interested stockholder. Subject to certain exceptions, an
“interested stockholder” is a person who, together with affiliates and associates, owns (or within the prior three years did own) 15% or more of the corporation’s
voting stock. In the future we may elect not to be governed by Section 203 by means of an amendment to our Restated Certificate of Incorporation or By-laws
that has been approved by stockholders holding a majority of our outstanding voting securities.
 

Our Restated Certificate of Incorporation provides that a merger, consolidation or sale of all or substantially all of our assets or any sale by us of our
securities having a fair market value of at least $250,000 requires the approval of the holders of at least 75% of the outstanding shares of our common stock and
50% of any outstanding shares of our Series A Convertible Preferred Stock (so long as the holders of the Series A shares have the right to elect a majority of the
Board of Directors), unless the transaction is approved by the Board of Directors and provided that, if the transaction is with a person which owns at the time five
percent or more of the outstanding shares of common stock, a majority of the members of the Board of Directors voting for the approval of the transaction have
been duly elected and acting members of the Board of Directors prior to the time such person became the holder of five percent or more of outstanding shares of
common stock.
 

Our Board of Directors believes that the provisions described above and the Shareholders Rights Plan will help assure that all of our stockholders will be
treated similarly if certain kinds of business combinations are proposed. However, they also may have the effect of deterring a hostile takeover or delaying or
preventing changes in our control or management, and may make it more difficult to accomplish certain transactions that are opposed by the incumbent Board of
Directors and that could be beneficial to stockholders.
 

PLAN OF DISTRIBUTION
 We may sell the securities to be offered by this prospectus in one or more of the following ways from time to time
 
 • through agents to the public or to investors,
 
 • to underwriters for resale to the public or to investors, or
 
 • directly to investors.
 

We will set forth in a prospectus supplement the terms of the offering of the securities, including
 
 • the name or names of any agents or underwriters,
 
 • the purchase price of the securities being offered and the proceeds we will receive from the sale,
 
 • any over-allotment options under which underwriters may purchase additional securities from us,
 
 • any agency fees or underwriting discounts and other items constituting agents’ or underwriters’ compensation,
 
 • any initial public offering price,
 
 • any discounts or concessions allowed or reallowed or paid to dealers, and
 
 • any securities exchanges on which any class or series of securities may be listed.
 
Agents
 We may designate agents who agree to use their reasonable or best efforts to solicit purchases for the period of their appointment or to sell securities on a
continuing basis.
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Underwriters or Dealers
 If we use underwriters for a sale of securities, the underwriters will acquire the securities for their own account. The underwriters may resell the securities
in one or more transactions, including negotiated transactions, at a fixed public offering price or at varying prices determined at the time of sale. The obligations
of the underwriters to purchase the securities will be subject to the conditions set forth in the applicable underwriting agreement. The underwriters will be
obligated to purchase all the securities of the series offered if they purchase any of the securities of that series. We may change from time to time any initial public
offering price and any discounts or concessions the underwriters allow or reallow or pay to dealers. We may use underwriters with whom we have a material
relationship. We will describe in the prospectus supplement naming the underwriter the nature of any such relationship.
 

Underwriters, dealers and agents that participate in the distribution of the securities may be underwriters as defined in the Securities Act and any discounts
or commissions they receive from us and any profit on their resale of the securities may be treated as underwriting discounts and commissions under the
Securities Act. We will identify in the applicable prospectus supplement any underwriters, dealers or agents and will describe their compensation. We may have
agreements with the underwriters, dealers and agents to indemnify them against specified civil liabilities, including liabilities under the Securities Act.
Underwriters, dealers and agents may engage in transactions with or perform services for us or our subsidiaries in the ordinary course of their businesses. All
participating underwriters, dealers and agents will be registered broker-dealers or associated persons of registered broker-dealers.
 
Direct Sales
 We may also sell securities directly to one or more purchasers without using underwriters or agents.
 
Derivatives and Hedging Transactions
 We may enter into derivative transactions with third parties, or sell securities not covered by this prospectus to third parties in privately negotiated
transactions. If the applicable prospectus supplement indicates, in connection with those derivatives, the third parties may sell securities covered by this
prospectus and the applicable prospectus supplement, including in short sale transactions. If so, the third party may use securities pledged by us or borrowed from
us or others to settle those sales or to close out any related open borrowings of stock, and may use securities received from us in settlement of those derivatives to
close out any related open borrowings of stock. The third party in such sale transactions will be an underwriter and, if not identified in this prospectus, will be
identified in the applicable prospectus supplement (or a post-effective amendment).
 
Trading Markets and Listing of Common Stock
 Unless otherwise specified in the applicable prospectus supplement, each class or series of securities will be a new issue with no established trading market,
other than our common stock, which is listed on the Nasdaq National Market under the trading symbol “NABI.” We may elect to list any other class or series of
securities on any exchange, but we are not obligated to do so. It is possible that one or more underwriters may make a market in a class or series of securities, but
the underwriters will not be obligated to do so and may discontinue any market making at any time without notice. We cannot give any assurance as to the
liquidity of the trading market for any of the securities.
 
Stabilization Activities
 Any underwriter may engage in overallotment, stabilizing transactions, short covering transactions and penalty bids in accordance with Regulation M under
the Exchange Act. Overallotment involves sales in excess of the offering size, which create a short position. Stabilizing transactions permit bids to purchase the
underlying security so long as the stabilizing bids do not exceed a specified maximum. Short covering transactions involve purchases of the securities in the open
market after the distribution is completed to cover short positions. Penalty bids permit the underwriters to reclaim a selling concession from a dealer when the
securities originally sold by the dealer are purchased in a covering transaction to cover short positions. Those activities may cause the price of the securities
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to be higher than it would otherwise be. If commenced, the underwriters may discontinue any of the activities at any time.
 
Passive Market Making
 Any underwriters who are qualified market makers on the Nasdaq National Market may engage in passive market making transactions in the securities on
the Nasdaq National Market in accordance with Rule 103 of Regulation M, during the business day prior to the pricing of the offering, before the commencement
of offers or sales of the securities. Passive market makers must comply with applicable volume and price limitations and must be identified as passive market
makers. In general, a passive market maker must display its bid at a price not in excess of the highest independent bid for such security; if all independent bids are
lowered below the passive market maker’s bid; however, the passive market maker’s bid must then be lowered to a level not higher than the highest independent
bid, provided that the passive market maker need not lower its bid until its purchases equal or exceed the lesser of two times the NASD’s minimum quotations
size for the security or the purchase limitations set forth in Rule 103.
 

LEGAL MATTERS
 Nutter McClennen & Fish LLP, Boston, Massachusetts, has given an opinion as to the validity of the securities to be offered. Constantine Alexander is a
partner of Nutter McClennen & Fish LLP and is the Secretary of Nabi Biopharmaceuticals.
 

EXPERTS
 The consolidated financial statements of Nabi Biopharmaceuticals appearing in Nabi Biopharmaceuticals’ Annual Report (Form 10-K) for the year ended
December 27, 2003, have been audited by Ernst & Young LLP, independent registered public accounting firm, as set forth in their report thereon included therein
and incorporated herein by reference. Such consolidated financial statements are incorporated herein by reference in reliance upon such report given on the
authority of such firm as experts in accounting and auditing.
 

WHERE YOU CAN FIND MORE INFORMATION
 We file annual, quarterly and special reports, proxy statements and other information with the SEC. You may read and copy any materials that we file with
the SEC at the SEC’s Public Reference Room at 450 Fifth Street, N.W., Washington, D.C. 20549. You may obtain information on the operation of the Public
Reference Room by calling the SEC at 1-800-SEC-0330. The SEC maintains an Internet website at http://www.sec.gov that contains reports, proxy and
information statements, and other information regarding us and other issuers that file electronically with the SEC.
 

We make available free of charge through our Internet website at http://www.nabi.com our annual report on Form 10-K, quarterly reports on Form 10-Q,
current reports on Form 8-K, and amendments to those reports filed or furnished pursuant to Section 13(a) or 15(d) of the Exchange Act as soon as reasonably
practicable after we electronically file such material with, or furnish it to, the SEC. The information on our website or any other website is not incorporated by
reference into this prospectus and does not constitute a part of this prospectus.
 

INCORPORATION BY REFERENCE
 The SEC allows us to incorporate by reference into this prospectus certain information contained in other documents that we file with the SEC, which
means that we can disclose important information to you by referring you to those documents. The information incorporated by reference is an important part of
this prospectus. We incorporate by reference the documents listed below
 
 • our annual report on Form 10-K for the fiscal year ended December 27, 2003, filed on February 27, 2004 (SEC File No. 000-04829),
 
 

• our definitive proxy statement on Schedule 14A for our annual meeting of stockholders held on May 14, 2004, filed on April 9, 2004 (SEC File No.
000-04829),

 
 • our quarterly report on Form 10-Q for the quarter ended March 27, 2004, filed on April 26, 2004 (SEC File No. 000-04829),
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 • the information contained in Item 5 of our current report on Form 8-K, filed on July 20, 2004 (SEC File No. 000-04829),
 
 • our quarterly report on Form 10-Q for the quarter ended June 26, 2004, filed on July 28, 2004 (SEC File No. 000-04829),
 
 • our quarterly report on Form 10-Q for the quarter ended September 25, 2004, filed on October 25, 2004 (SEC File No. 000-04829),
 
 • our current report on Form 8-K, filed on November 17, 2004 (SEC File No. 000-04829), and
 
 

• the description of our common stock contained in our registration statement on Form 10, filed on May 4, 1970, as amended by our current report on
Form 8-K, filed on August 15, 2003 (SEC File No. 000-04829).

 
All documents that we file after the date of this prospectus pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act prior to the termination of

this offering shall be deemed to be incorporated by reference into this prospectus. All documents that we file after the date of the initial registration statement
pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act, prior to the effectiveness of the registration statement, shall be deemed to be incorporated by
reference into this prospectus.
 

The reports and other documents that we file after the date of this prospectus will modify, supplement and supersede the information in this prospectus. We
will provide you with a copy of any or all of the information that has been incorporated by reference in this prospectus but not delivered with this prospectus at no
cost to you upon written or oral request to: Nabi Biopharmaceuticals, 5800 Park of Commerce Boulevard N.W., Boca Raton, FL 33487, Phone: (561) 989-5800,
Fax: (561) 989-5801, Attn: Investor Relations.
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PART II

INFORMATION NOT REQUIRED IN PROSPECTUS
 
Item 14. Other Expenses of Issuance and Distribution
 The following table sets forth the fees and expenses in connection with the issuance and distribution of the securities being registered, other than
underwriting discounts and commissions, all of which shall be borne by Nabi Biopharmaceuticals (the “Registrant” or the “Company”). Except for the SEC
registration fee, all amounts are estimates.
 

SEC registration fee   $ 22,175
Trustees’ and transfer agents’ fees and expenses    10,000
Printing and engraving expenses    50,000
Legal fees and expenses    125,000
Accounting fees and expenses    100,000
Miscellaneous expenses    17,825
   

Total   $325,000

   
 
Item 15. Indemnification of Directors and Officers
 Article VII, Section 1 of the Company’s by-laws requires the Company to indemnify its officers and directors to the fullest extent permitted by the
Delaware General Corporation Law. This means that, in general, the Company must indemnify any of its officers and directors against liability and expenses
(including attorneys’ fees) in connection with any proceeding if the person acted in good faith and in a manner the person reasonably believed to be in or not
opposed to the best interests of the corporation, and, with respect to any criminal proceeding, had no reasonable cause to believe the person’s conduct was
unlawful. However, the Company may not indemnify any person in respect of any claim as to which the person has been adjudged to be liable to the Company,
unless a court has determined that the person is entitled to indemnification.
 

Article VII, Section 7 of the Company’s by-laws provides that any expenses (including attorney’s fees) incurred by an officer or director in defending any
proceeding must be advanced by the Company upon receipt of an undertaking by the person to repay such amount if it is ultimately determined that he or she is
not entitled to indemnification.
 

Article VII, Section 8 of the Company’s by-laws permits the Company to purchase and maintain insurance against any liability asserted against officers or
directors and incurred by them in such capacities whether or not the Company would have the power to indemnify them against such liability under the Delaware
General Corporation Law. The Company provides officers’ and directors’ liability insurance for its officers and directors.
 

The Company has entered into indemnification agreements with its directors and certain of its executive officers providing contractual indemnification by
the Company to the fullest extent permissible under Delaware law.
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Item 16. Exhibits and Financial Statement Schedules
 

Exhibit No.

  

Description

  1     Underwriting Agreement.*

  4.1
  

Form of Common Stock Certificate (incorporated by reference to Exhibit 4.4 to the Company’s Current Report on Form 8-K filed on
August 21, 1997).

  4.2
  

Rights Agreement dated as of August 1, 1997, as amended, between the Company and Registrar and Transfer Company (incorporated by
reference to Exhibit 10.28 to the Company’s Annual Report on Form 10-K for the year ended December 31, 1997).

  4.3

  

Agreement of Substitution and Amendment of Rights Agreement dated July 1, 2002 among the Company, Registrar and Transfer
Company, and American Stock Transfer & Trust Company (incorporated by reference to Exhibit 4.4 to the Company’s Annual Report on
Form 10-K for the year ended December 28, 2002).

  4.4   Form of Indenture.

  4.5   Form of Supplemental Indenture.*

  4.6   Form of Warrant*

  4.7   Form of Preferred Stock Certificate*

  5     Opinion of Nutter McClennen & Fish LLP.

12     Statement re Computation of Ratio of Earnings to Fixed Charges.

23.1   Consent of Nutter McClennen & Fish LLP (included in Exhibit 5).

23.2   Consent of Ernst & Young LLP.

24     Power of Attorney (contained on signature page).

25     Statement of Eligibility of Trustee.*
 * To be filed, if necessary, by amendment or as an exhibit to a document to be incorporated by reference herein in connection with an offering of the securities

being registered.
 
Item 17. Undertakings
 (a) The undersigned registrant hereby undertakes:
 (1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
 (i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933,
 (ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective

amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement.
Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not
exceed that which was registered) and any deviation from the low or high end of the estimated maximum offering range may be reflected in the form
of prospectus filed with the Commission pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than a 20%
change in the maximum aggregate offering price set forth in the “Calculation of Registration Fee” table in the effective registration statement,

 (iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any
material change to such information in the registration statement,

 Provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) of this section do not apply if the information required to be included in a post-effective
amendment by those paragraphs is contained in periodic reports filed with or furnished to the Securities Exchange Commission by the registrant pursuant
to Section 13 or Section 15(d) of the Securities Exchange Act of 1934 that are incorporated by reference in the registration statement.

 (2) That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be a
new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.
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(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.

 
(b) The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the

registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each filing of an employee
benefit plan’s annual report pursuant to Section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in the registration statement shall
be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the
initial bona fide offering thereof.
 

(c) The undersigned registrant hereby undertakes that:
 

(1) For purposes of determining any liability under the Securities Act of 1933, the information omitted from the form of prospectus filed as part of
this registration statement in reliance upon Rule 430A and contained in a form of prospectus filed by the registrant pursuant to Rule 424(b)(1) or (4) or
497(h) under the Securities Act shall be deemed to be part of this registration statement as of the time it was declared effective.

 
(2) For the purpose of determining any liability under the Securities Act of 1933, each post-effective amendment that contains a form of prospectus

shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed
to be the initial bona fide offering thereof.

 
(d) Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons of the

registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the Securities and Exchange Commission such
indemnification is against public policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for indemnification against such
liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or controlling person of the registrant in the successful
defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered, the
registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question of
whether such indemnification by it is against public policy as expressed in the Act and will be governed by the final adjudication of such issue.
 

(e) The undersigned registrant hereby undertakes to file an application for the purpose of determining the eligibility of the trustee to act under subsection
(a) of Section 310 of the Trust Indenture Act in accordance with the rules and regulations prescribed by the Commission under Section 305(b)(2) of the Act.
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SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the

requirements for filing on Form S-3 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the
City of Boca Raton, State of Florida on December 7, 2004.
 

NABI BIOPHARMACEUTICALS

By:  /s/    THOMAS H. MCLAIN        
  Thomas H. McLain
  Chairman, Chief Executive Officer and President

 
POWER OF ATTORNEY
 Each person whose signature appears below constitutes and appoints Thomas H. McLain, Mark L. Smith, Constantine Alexander and James E. Dawson,
and each of them, with full power to act without the others, as his or her true and lawful attorneys-in-fact and agents, with full power of substitution and
resubstitution, for the undersigned and in his or her name, place and stead, in any and all capacities, to sign any or all amendments (including post-effective
amendments) to this registration statement and to file the same, with all exhibits thereto and all documents in connection therewith, with the Securities and
Exchange Commission, granting unto said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing
necessary or advisable to be done in connection therewith, as fully to all intents and purposes as he or she might or could do in person, hereby ratifying and
confirming all that said attorneys-in-fact and agents, or any of them or their substitute or substitutes, may lawfully do or cause to be done by virtue hereof.
 

Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the following persons in the capacities and on the
dates indicated.
 
Date

   

Signature and Title

December 7, 2004    By: /s/    THOMAS H. MCLAIN        
        Thomas H. McLain
 

 
 

 
 

 
 

 
Chairman, Chief Executive Officer

and President (Principal Executive Officer)

December 7, 2004    By: /s/    MARK L. SMITH        
        Mark L. Smith
 

 

 

 

 

 

 

 

Senior Vice President, Finance, Chief Financial Officer
Chief Accounting Officer and Treasurer

(Principal Financial and Accounting Officer)

December 7, 2004    By: /s/    DAVID L. CASTALDI        
        David L. Castaldi
        Director
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Date

   

Signature and Title

December 7, 2004    By: /s/    GEOFFREY F. COX        
 

 
 

 
 

 
 

 
Geoffrey F. Cox

Director

December 7, 2004    By: /s/    GEORGE W. EBRIGHT        
 

 
 

 
 

 
 

 
George W. Ebright

Director

December 7, 2004    By: /s/    RICHARD A. HARVEY, JR.        
 

 
 

 
 

 
 

 
Richard A. Harvey, Jr.

Director

December 7, 2004    By: /s/    LINDA JENCKES        
 

 
 

 
 

 
 

 
Linda Jenckes

Director

December 7, 2004    By: /s/    STEPHEN G. SUDOVAR        
 

 
 

 
 

 
 

 
Stephen G. Sudovar

Director
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EXHIBIT INDEX

 
Exhibit No.

  

Description

  1     Underwriting Agreement.*

  4.1
  

Form of Common Stock Certificate (incorporated by reference to Exhibit 4.4 to the Company’s Current Report on Form 8-K filed on
August 21, 1997).

  4.2
  

Rights Agreement dated as of August 1, 1997, as amended, between the Company and Registrar and Transfer Company (incorporated by
reference to Exhibit 10.28 to the Company’s Annual Report on Form 10-K for the year ended December 31, 1997).

  4.3

  

Agreement of Substitution and Amendment of Rights Agreement dated July 1, 2002 among the Company, Registrar and Transfer
Company, and American Stock Transfer & Trust Company (incorporated by reference to Exhibit 4.4 to the Company’s Annual Report on
Form 10-K for the year ended December 28, 2002).

  4.4   Form of Indenture.

  4.5   Form of Supplemental Indenture.*

  4.6   Form of Warrant*

  4.7   Form of Preferred Stock Certificate*

  5     Opinion of Nutter McClennen & Fish LLP.

12     Statement re Computation of Ratio of Earnings to Fixed Charges.

23.1   Consent of Nutter McClennen & Fish LLP (included in Exhibit 5).

23.2   Consent of Ernst & Young LLP.

24     Power of Attorney (contained on signature page).

25     Statement of Eligibility of Trustee.*
 * To be filed, if necessary, by amendment or as an exhibit to a document to be incorporated by reference herein in connection with an offering of the securities

being registered.
 



 
EXHIBIT 4.4
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Reconciliation and tie between Trust Indenture Act of 1939 and
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Note: This reconciliation and tie shall not, for any purpose, be deemed to be part of the Indenture.
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Indenture dated as of                     , 200   between Nabi Biopharmaceuticals, a Delaware corporation (“Company”), and [Name of Trustee], a                     
(“Trustee”).
 

Each party agrees as follows for the benefit of the other party and for the equal and ratable benefit of the Holders of the Securities issued under this
Indenture.
 

ARTICLE I.
DEFINITIONS AND INCORPORATION BY REFERENCE

 
Section 1.1. Definitions.

 
“Additional Amounts” means any additional amounts which are required hereby or by any Security, under circumstances specified herein or therein, to be

paid by the Company in respect of certain taxes imposed on Holders specified therein and which are owing to such Holders.
 

“Affiliate” of any specified person means any other person directly or indirectly controlling or controlled by or under direct or indirect common control
with such specified person. For the purposes of this definition, “control” (including, with correlative meanings, the terms “controlled by” and “under common
control with”), as used with respect to any person, shall mean the possession, directly or indirectly, of the power to direct or cause the direction of the
management or policies of such person, whether through the ownership of voting securities or by agreement or otherwise.
 

“Agent” means any Registrar, Paying Agent, Service Agent or authenticating agent.
 

“Authorized Newspaper” means a newspaper in an official language of the country of publication customarily published at least once a day for at least five
days in each calendar week and of general circulation in the place in connection with which the term is used. If it shall be impractical to make any publication of
any notice required hereby in an Authorized Newspaper, any publication or other notice in lieu thereof that is made or given by the Trustee shall constitute a
sufficient publication of such notice.
 

“Bearer” means anyone in possession from time to time of a Bearer Security.
 

“Bearer Security” means any Security, including any interest coupon appertaining thereto, that does not provide for the identification of the Holder thereof.
 

“Board of Directors” means the Board of Directors of the Company or any duly authorized committee thereof.
 

“Board Resolution” means a copy of a resolution certified by the Secretary or an Assistant Secretary of the Company to have been adopted by the Board of
Directors or pursuant to authorization by the Board of Directors and to be in full force and effect on the date of the certificate, and delivered to the Trustee.
 

“Business Day” means, unless otherwise provided by Board Resolution, Officers’ Certificate or supplemental indenture hereto for a particular Series, any
day except a Saturday, Sunday or a legal holiday in The City of New York or the City of San Francisco on which banking institutions are authorized or required
by law, regulation or executive order to close.
 

“Company” means the party named as such above until a successor replaces it and thereafter means the successor.
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“Company Order” means a written order signed in the name of the Company by two Officers, one of whom must be the Company’s chief executive officer,
chief financial officer or principal accounting officer.
 

“Company Request” means a written request signed in the name of the Company by its Chairman of the Board, a President or a Vice President, and by its
Treasurer, an Assistant Treasurer, its Secretary or an Assistant Secretary, and delivered to the Trustee.
 

“Corporate Trust Office” means the office of the Trustee at which at any particular time its corporate trust business shall be principally administered.
 

“Debt” of any person as of any date means, without duplication, all indebtedness of such person in respect of borrowed money, including all interest, fees
and expenses owed in respect thereto (whether or not the recourse of the lender is to the whole of the assets of such person or only to a portion thereof), or
evidenced by bonds, notes, debentures or similar instruments.
 

“Default” means any event which is, or after notice or passage of time would be, an Event of Default.
 

“Depository” means, with respect to the Securities of any Series issuable or issued in whole or in part in the form of one or more Global Securities, the
person designated as Depository for such Series by the Company, which Depository shall be a clearing agency registered under the Exchange Act; and if at any
time there is more than one such person, “Depository” as used with respect to the Securities of any Series shall mean the Depository with respect to the Securities
of such Series.
 

[INCLUDE THIS LANGUAGE FOR SUBORDINATED SECURITIES... “Designated Senior Indebtedness” means any of our senior indebtedness that
expressly provides that it is “designated senior indebtedness” for purposes of this Indenture (provided that the instrument, agreement or other document creating
or evidencing such Senior Indebtedness may place limitations and conditions on the right of such Senior Indebtedness to exercise the rights of Designated Senior
Indebtedness).]
 

“Discount Security” means any Security that provides for an amount less than the stated principal amount thereof to be due and payable upon declaration of
acceleration of the maturity thereof pursuant to Section 6.2.
 

“Dollars” means the currency of The United States of America.
 

“ECU” means the European Currency Unit as determined by the Commission of the European Union.
 

“Exchange Act” means the Securities Exchange Act of 1934, as amended.
 

“Foreign Currency” means any currency or currency unit issued by a government other than the government of The United States of America.
 

“Foreign Government Obligations” means with respect to Securities of any Series that are denominated in a Foreign Currency, (i) direct obligations of the
government that issued or caused to be issued such currency for the payment of which obligations its full faith and credit is pledged or (ii) obligations of a person
controlled or supervised by or acting as an agency or instrumentality of such government the timely payment of which is unconditionally guaranteed as a full faith
and credit
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obligation by such government, which, in either case under clauses (i) or (ii), are not callable or redeemable at the option of the issuer thereof.
 

“Global Security” or “Global Securities” means a Security or Securities, as the case may be, in the form established pursuant to Section 2.2 evidencing all
or part of a Series of Securities, issued to the Depository for such Series or its nominee, and registered in the name of such Depository or nominee.
 

“Holder” or “Securityholder” means a person in whose name a Security is registered or the holder of a Bearer Security.
 

[INCLUDE THIS LANGUAGE FOR SUBORDINATED SECURITIES... “indebtedness” means, with respect to any person, and without duplication, (a)
all indebtedness, obligations and other liabilities (contingent or otherwise) of such person for borrowed money (including obligations of the Company in respect
of overdrafts, foreign exchange contracts, currency exchange agreements, interest rate protection agreements, and any loans or advances from banks, whether or
not evidenced by notes or similar instruments) or evidenced by bonds, debentures, notes or similar instruments (whether or not the recourse of the lender is to the
whole of the assets of such person or to only a portion thereof) other than any account payable or other accrued current liability or obligation incurred in the
ordinary course of business in connection with the obtaining of materials or services, (b) all reimbursement obligations and other liabilities (contingent or
otherwise) of such person with respect to letters of credit, bank guarantees or bankers’ acceptances, (c) all obligations and liabilities (contingent or otherwise) in
respect of leases of such person required, in conformity with generally accepted accounting principles, to be accounted for as capitalized lease obligations on the
balance sheet of such person and all obligations and other liabilities (contingent or otherwise) under any lease or related document (including any purchase
agreement) in connection with the lease of real property which provides that such person is contractually obligated to purchase or cause a third party to purchase
the leased property and thereby guarantee a minimum residual value of the leased property to the lessor and the obligations of such person under such lease or
related document to purchase or to cause a third party to purchase such leased property, (d) all obligations of such person (contingent or otherwise) with respect to
an interest rate or other swap, cap or collar agreement or other similar instrument or agreement or foreign currency hedge, exchange, purchase or similar
instrument or agreement, (e) all direct or indirect guaranties or similar agreements by such person in respect of, and obligations or liabilities (contingent or
otherwise) of such person to purchase or otherwise acquire or otherwise assure a creditor against loss in respect of indebtedness, obligations or liabilities of
another person of the kind described in clauses (a) through (d), (f) any indebtedness or other obligations described in clauses (a) through (e) secured by any
mortgage, pledge, lien or other encumbrance existing on property which is owned or held by such person, regardless of whether the indebtedness or other
obligation secured thereby shall have been assumed by such person and (g) any and all refinancings, replacements, deferrals, renewals, extensions and refundings
of, or amendments, modifications or supplements to, any indebtedness, obligation or liability of the kind described in clauses (a) through (f).]
 

“Indenture” means this Indenture as amended from time to time and shall include the form and terms of particular Series of Securities established as
contemplated hereunder.
 

“interest” with respect to any Discount Security which by its terms bears interest only after Maturity, means interest payable after Maturity.
 

“Maturity,” when used with respect to any Security or installment of principal thereof, means the date on which the principal of such Security or such
installment of principal becomes due and payable as therein or herein provided, whether at the Stated Maturity or by declaration of acceleration, call for
redemption, notice of option to elect repayment or otherwise.
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“Officer” means the Chairman of the Board, any President, any Vice-President, the Treasurer, the Secretary, any Assistant Treasurer or any Assistant
Secretary of the Company.
 

“Officers’ Certificate” means a certificate signed by two Officers, one of whom must be the Company’s principal executive officer, principal financial
officer or principal accounting officer.
 

“Opinion of Counsel” means a written opinion of legal counsel who is acceptable to the Trustee. The counsel may be an employee of or counsel to the
Company.
 

“person” means any individual, corporation, partnership, joint venture, association, limited liability company, joint-stock company, trust, unincorporated
organization or government or any agency or political subdivision thereof.
 

“principal” of a Security means the principal of the Security plus, when appropriate, the premium, if any, on, and any Additional Amounts in respect of, the
Security.
 

[INCLUDE THIS LANGUAGE FOR SUBORDINATED SECURITIES... “Representative” means the (a) indenture trustee or other trustee, agent or
representative for any Senior Indebtedness or (b) with respect to any Senior Indebtedness that does not have any such trustee, agent or other representative, (i) in
the case of such Senior Indebtedness issued pursuant to an agreement providing for voting arrangements as among the holders or owners of such Senior
Indebtedness, any holder or owner of such Senior Indebtedness acting with the consent of the required persons necessary to bind such holders or owners of such
Senior Indebtedness and (ii) in the case of all other such Senior Indebtedness, the holder or owner of such Senior Indebtedness.]
 

“Responsible Officer” means any officer of the Trustee in its Corporate Trust Office and also means, with respect to a particular corporate trust matter, any
other officer to whom any corporate trust matter is referred because of his or her knowledge of and familiarity with a particular subject.
 

“SEC” means the Securities and Exchange Commission.
 

“Securities” means the debentures, notes or other debt instruments of the Company of any Series authenticated and delivered under this Indenture.
 

[INCLUDE THIS LANGUAGE FOR SUBORDINATED SECURITIES... “Senior Indebtedness” means the principal, premium, if any, interest, including
any interest accruing after bankruptcy, and rent or termination payment on or other amounts due on our current or future Indebtedness, whether created, incurred,
assumed, guaranteed or in effect guaranteed by us, including any deferrals, renewals, extensions, refundings, amendments, modifications or supplements to the
above. However, Senior Indebtedness does not include: (i) Indebtedness that expressly provides that it shall not be senior in right of payment to the Securities or
expressly provides that it is on the same basis or junior to the Securities; (ii) our indebtedness to any of our majority-owned subsidiaries; and (iii) the Securities.]
 

“Series” or “Series of Securities” means each series of debentures, notes or other debt instruments of the Company created pursuant to Sections 2.1 and 2.2
hereof.
 

“Significant Subsidiary” means (i) any direct or indirect Subsidiary of the Company that would be a “significant subsidiary” as defined in Article 1, Rule 1-
02 of Regulation S-X, promulgated pursuant to the Securities Act of 1933, as amended, as such regulation is in effect on the date hereof, or (ii) any group of
direct or indirect Subsidiaries of the Company that, taken together as a group, would be a
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“significant subsidiary” as defined in Article 1, Rule 1-02 of Regulation S-X, promulgated pursuant to the Securities Act of 1933, as amended, as such regulation
is in effect on the date hereof.
 

“Stated Maturity” when used with respect to any Security or any installment of principal thereof or interest thereon, means the date specified in such
Security as the fixed date on which the principal of such Security or such installment of principal or interest is due and payable.
 

“Subsidiary” of any specified person means any corporation of which at least a majority of the outstanding stock having by the terms thereof ordinary
voting power for the election of directors of such corporation (irrespective of whether or not at the time stock of any other class or classes of such corporation
shall have or might have voting power by reason of the happening of any contingency) is at the time directly or indirectly owned by such person, or by one or
more other Subsidiaries, or by such person and one or more other Subsidiaries.
 

“TIA” means the Trust Indenture Act of 1939 (15 U.S. Code Sections 77aaa-77bbbb) as in effect on the date of this Indenture; provided, however, that in
the event the Trust Indenture Act of 1939 is amended after such date, “TIA” means, to the extent required by any such amendment, the Trust Indenture Act as so
amended.
 

“Trustee” means the person named as the “Trustee” in the first paragraph of this instrument until a successor Trustee shall have become such pursuant to
the applicable provisions of this Indenture, and thereafter “Trustee” shall mean or include each person who is then a Trustee hereunder, and if at any time there is
more than one such person, “Trustee” as used with respect to the Securities of any Series shall mean the Trustee with respect to Securities of that Series.
 

“U.S. Government Obligations” means securities which are (i) direct obligations of The United States of America for the payment of which its full faith
and credit is pledged or (ii) obligations of a person controlled or supervised by and acting as an agency or instrumentality of The United States of America the
payment of which is unconditionally guaranteed as a full faith and credit obligation by The United States of America, and which in the case of (i) and (ii) are not
callable or redeemable at the option of the issuer thereof, and shall also include a depository receipt issued by a bank or trust company as custodian with respect
to any such U.S. Government Obligation or a specific payment of interest on or principal of any such U.S. Government Obligation held by such custodian for the
account of the holder of a depository receipt, provided that (except as required by law) such custodian is not authorized to make any deduction from the amount
payable to the holder of such depository receipt from any amount received by the custodian in respect of the U.S. Government Obligation evidenced by such
depository receipt.
 

Section 1.2. Other Definitions.
 

TERM

  

DEFINED IN
SECTION

 
“Bankruptcy Law”   6.1 
“Custodian”   6.1 
“Event of Default”   6.1 
“Journal”   10.15 
“Judgment Currency”   10.16 
“Legal Holiday”   10.7 
“mandatory sinking fund payment”   11.1 
“Market Exchange Rate”   10.15 
“New York Banking Day”   10.16 
“optional sinking fund payment”   11.1 
“Paying Agent”   2.4 
[INCLUDE THIS LANGUAGE FOR SUBORDINATED SECURITIES . . .     
“Payment Blockage Notice”   12.2]
“Registrar”   2.4 
“Required Currency”   10.16 
“Service Agent”   2.4 
“successor person”   5.1 
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Section 1.3. Incorporation by Reference of Trust Indenture Act.
 

Whenever this Indenture refers to a provision of the TIA, the provision is incorporated by reference in and made a part of this Indenture. The following
TIA terms used in this Indenture have the following meanings:
 

“Commission” means the SEC.
 

“indenture securities” means the Securities. “indenture security holder” means a Securityholder. “indenture to be qualified” means this Indenture.
 

“indenture trustee” or “institutional trustee” means the Trustee.
 

“obligor” on the indenture securities means the Company and any successor obligor upon the Securities.
 

All other terms used in this Indenture that are defined by the TIA, defined by reference to another statute or defined by SEC rule under the TIA and not
otherwise defined herein are used herein as so defined.
 

Section 1.4. Rules of Construction.
 

Unless the context otherwise requires:
 

(a) a term has the meaning assigned to it;
 

(b) an accounting term not otherwise defined has the meaning assigned to it in accordance with generally accepted accounting principles;
 

(c) references to “generally accepted accounting principles” shall mean generally accepted accounting principles in effect as of the time when and for the
period as to which such accounting principles are to be applied;
 

(d) “or” is not exclusive;
 

(e) words in the singular include the plural, and in the plural include the singular; and
 

(f) provisions apply to successive events and transactions.
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ARTICLE II.
THE SECURITIES

 
Section 2.1. Issuable in Series.

 
The aggregate principal amount of Securities that may be authenticated and delivered under this Indenture is unlimited. The Securities may be issued in one

or more Series. All Securities of a Series shall be identical except as may be set forth in a Board Resolution, a supplemental indenture or an Officers’ Certificate
detailing the adoption of the terms thereof pursuant to the authority granted under a Board Resolution. In the case of Securities of a Series to be issued from time
to time, the Board Resolution, Officers’ Certificate or supplemental indenture may provide for the method by which specified terms (such as interest rate,
maturity date, record date or date from which interest shall accrue) are to be determined. Securities may differ between Series in respect of any matters, provided
that all Series of Securities shall be equally and ratably entitled to the benefits of the Indenture [INCLUDE THIS LANGUAGE FOR SUBORDINATED
SECURITIES but all Securities issued hereunder shall be subordinate and junior in right of payment, to the extent and in the manner set forth in Article XII, to all
Senior Indebtedness of the Company.]
 

Section 2.2. Establishment of Terms of Series of Securities.
 

At or prior to the issuance of any Securities within a Series, the following shall be established (as to the Series generally, in the case of Subsection 2.2.1 and
either as to such Securities within the Series or as to the Series generally in the case of Subsections 2.2.2 through 2.2.22) by a Board Resolution, a supplemental
indenture or an Officers’ Certificate pursuant to authority granted under a Board Resolution:
 

2.2.1. the title of the Series (which shall distinguish the Securities of that particular Series from the Securities of any other Series);
 

2.2.2. the price or prices (expressed as a percentage of the principal amount thereof) at which the Securities of the Series will be issued;
 

2.2.3. any limit upon the aggregate principal amount of the Securities of the Series which may be authenticated and delivered under this Indenture (except
for Securities authenticated and delivered upon registration of transfer of, or in exchange for, or in lieu of, other Securities of the Series pursuant to Section 2.7,
2.8, 2.11, 3.6 or 9.6);
 

2.2.4. the date or dates on which the principal of the Securities of the Series is payable;
 

2.2.5. the rate or rates (which may be fixed or variable) per annum or, if applicable, the method used to determine such rate or rates (including, but not
limited to, any commodity, commodity index, stock exchange index or financial index) at which the Securities of the Series shall bear interest, if any, the date or
dates from which such interest, if any, shall accrue, the date or dates on which such interest, if any, shall commence and be payable and any regular record date
for the interest payable on any interest payment date;
 

2.2.6. the place or places where the principal of and interest, if any, on the Securities of the Series shall be payable, or the method of such payment, if by
wire transfer, mail or other means;
 

2.2.7. if applicable, the period or periods within which, the price or prices at which and the terms and conditions upon which the Securities of the Series
may be redeemed, in whole or in part, at the option of the Company;
 

2.2.8. the obligation, if any, of the Company to redeem or purchase the Securities of the Series pursuant to any sinking fund or analogous provisions or at
the option of a Holder thereof and the period or
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periods within which, the price or prices at which and the terms and conditions upon which Securities of the Series shall be redeemed or purchased, in whole or in
part, pursuant to such obligation;
 

2.2.9. the dates, if any, on which and the price or prices at which the Securities of the Series will be repurchased by the Company at the option of the
Holders thereof and other detailed terms and provisions of such repurchase obligations;
 

2.2.10. if other than denominations of $1,000 and any integral multiple thereof, the denominations in which the Securities of the Series shall be issuable;
 

2.2.11. the forms of the Securities of the Series in bearer or fully registered form (and, if in fully registered form, whether the Securities will be issuable as
Global Securities);
 

2.2.12. if other than the principal amount thereof, the portion of the principal amount of the Securities of the Series that shall be payable upon declaration
of acceleration of the maturity thereof pursuant to Section 6.2;
 

2.2.13. the currency of denomination of the Securities of the Series, which may be Dollars or any Foreign Currency, including, but not limited to, the ECU,
and if such currency of denomination is a composite currency other than the ECU, the agency or organization, if any, responsible for overseeing such composite
currency;
 

2.2.14. the designation of the currency, currencies or currency units in which payment of the principal of and interest, if any, on the Securities of the Series
will be made;
 

2.2.15. if payments of principal of or interest, if any, on the Securities of the Series are to be made in one or more currencies or currency units other than
that or those in which such Securities are denominated, the manner in which the exchange rate with respect to such payments will be determined;
 

2.2.16. the manner in which the amounts of payment of principal of or interest, if any, on the Securities of the Series will be determined, if such amounts
may be determined by reference to an index based on a currency or currencies or by reference to a commodity, commodity index, stock exchange index or
financial index;
 

2.2.17. the provisions, if any, relating to any security provided for the Securities of the Series;
 

2.2.18. if the holders of Securities of the Series may convert or exchange the Securities into or for securities of the Issuer or of other entities or other
property, the period or periods within which, the rate or rates at which and the terms and conditions upon which Securities of the Series may be converted or
exchanged, in whole or in part;
 

2.2.19. any addition to or change in the Events of Default which applies to any Securities of the Series and any change in the right of the Trustee or the
requisite Holders of such Securities to declare the principal amount thereof due and payable pursuant to Section 6.2;
 

2.2.20. any addition to or change in the covenants set forth in Articles IV or V which applies to Securities of the Series;
 

2.2.21. any other terms of the Securities of the Series (which terms shall not be inconsistent with the provisions of this Indenture, except as permitted by
Section 9.1, but which may modify or delete any provision of this Indenture insofar as it applies to such Series); and
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2.2.22. any depositories, interest rate calculation agents, exchange rate calculation agents or other agents with respect to Securities of such Series if other
than those appointed herein.
 

All Securities of any one Series need not be issued at the same time and may be issued from time to time, consistent with the terms of this Indenture, if so
provided by or pursuant to the Board Resolution, supplemental indenture or Officers’ Certificate referred to above, and the authorized principal amount of any
Series may not be increased to provide for issuances of additional Securities of such Series, unless otherwise provided in such Board Resolution, supplemental
indenture or Officers’ Certificate.
 

Section 2.3. Execution and Authentication.
 

Two Officers shall sign the Securities for the Company by manual or facsimile signature.
 

If an Officer whose signature is on a Security no longer holds that office at the time the Security is authenticated, the Security shall nevertheless be valid.
 

A Security shall not be valid until authenticated by the manual signature of the Trustee or an authenticating agent. The signature shall be conclusive
evidence that the Security has been authenticated under this Indenture.
 

The Trustee shall at any time, and from time to time, authenticate Securities for original issue in the principal amount provided in the Board Resolution,
supplemental indenture hereto or Officers’ Certificate, upon receipt by the Trustee of a Company Order. Such Company Order may authorize authentication and
delivery pursuant to oral or electronic instructions from the Company or its duly authorized agent or agents, which oral instructions shall be promptly confirmed
in writing. Each Security shall be dated the date of its authentication unless otherwise provided by a Board Resolution, a supplemental indenture hereto or an
Officers’ Certificate.
 

The aggregate principal amount of Securities of any Series outstanding at any time may not exceed any limit upon the maximum principal amount for such
Series set forth in the Board Resolution, supplemental indenture hereto or Officers’ Certificate delivered pursuant to Section 2.2, except as provided in Section
2.8.
 

Prior to the issuance of Securities of any Series, the Trustee shall have received and (subject to Section 7.2) shall be fully protected in relying on: (a) the
Board Resolution, supplemental indenture hereto or Officers’ Certificate establishing the form of the Securities of that Series or of Securities within that Series
and the terms of the Securities of that Series or of Securities within that Series, (b) an Officers’ Certificate complying with Section 10.4, and (c) an Opinion of
Counsel complying with Section 10.4.
 

The Trustee shall have the right to decline to authenticate and deliver any Securities of such Series: (a) if the Trustee, being advised by counsel, determines
that such action may not lawfully be taken; or (b) if the Trustee in good faith by its board of directors or trustees, executive committee or a trust committee of
directors and/or vice-presidents shall determine that such action would expose the Trustee to personal liability to Holders of any then outstanding Series of
Securities.
 

The Trustee may appoint an authenticating agent acceptable to the Company to authenticate Securities. An authenticating agent may authenticate Securities
whenever the Trustee may do so. Each reference in this Indenture to authentication by the Trustee includes authentication by such agent. An authenticating agent
has the same rights as an Agent to deal with the Company or an Affiliate.
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Section 2.4. Registrar and Paying Agent.
 

The Company shall maintain, with respect to each Series of Securities, at the place or places specified with respect to such Series pursuant to Section 2.2,
an office or agency where Securities of such Series may be presented or surrendered for payment (“Paying Agent”), where Securities of such Series may be
surrendered for registration of transfer or exchange (“Registrar”) and where notices and demands to or upon the Company in respect of the Securities of such
Series and this Indenture may be served (“Service Agent”). The Registrar shall keep a register with respect to each Series of Securities and to their transfer and
exchange. The Company will give prompt written notice to the Trustee of the name and address, and any change in the name or address, of each Registrar, Paying
Agent or Service Agent. If at any time the Company shall fail to maintain any such required Registrar, Paying Agent or Service Agent or shall fail to furnish the
Trustee with the name and address thereof, such presentations, surrenders, notices and demands may be made or served at the Corporate Trust Office of the
Trustee, and the Company hereby appoints the Trustee as its agent to receive all such presentations, surrenders, notices and demands.
 

The Company may also from time to time designate one or more co-registrars, additional paying agents or additional service agents and may from time to
time rescind such designations; provided, however, that no such designation or rescission shall in any manner relieve the Company of its obligations to maintain a
Registrar, Paying Agent and Service Agent in each place so specified pursuant to Section 2.2 for Securities of any Series for such purposes. The Company will
give prompt written notice to the Trustee of any such designation or rescission and of any change in the name or address of any such co-registrar, additional
paying agent or additional service agent. The term “Registrar” includes any co-registrar; the term “Paying Agent” includes any additional paying agent; and the
term “Service Agent” includes any additional service agent.
 

The Company hereby appoints the Trustee the initial Registrar, Paying Agent and Service Agent for each Series unless another Registrar, Paying Agent or
Service Agent, as the case may be, is appointed prior to the time Securities of that Series are first issued.
 

Section 2.5. Paying Agent to Hold Money in Trust.
 

The Company shall require each Paying Agent other than the Trustee to agree in writing that the Paying Agent will hold in trust, for the benefit of
Securityholders of any Series of Securities, or the Trustee, all money held by the Paying Agent for the payment of principal of or interest on the Series of
Securities, and will notify the Trustee of any default by the Company in making any such payment. While any such default continues, the Trustee may require a
Paying Agent to pay all money held by it to the Trustee. The Company at any time may require a Paying Agent to pay all money held by it to the Trustee. Upon
payment over to the Trustee, the Paying Agent (if other than the Company or a Subsidiary) shall have no further liability for the money. If the Company or a
Subsidiary acts as Paying Agent, it shall segregate and hold in a separate trust fund for the benefit of Securityholders of any Series of Securities all money held by
it as Paying Agent.
 

Section 2.6. Securityholder Lists.
 

The Trustee shall preserve in as current a form as is reasonably practicable the most recent list available to it of the names and addresses of Securityholders
of each Series of Securities and shall otherwise comply with TIA Section 312(a) . If the Trustee is not the Registrar, the Company shall furnish to the Trustee at
least ten days before each interest payment date and at such other times as the Trustee may request in writing a list, in such form and as of such date as the Trustee
may reasonably require, of the names and addresses of Securityholders of each Series of Securities.
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Section 2.7. Transfer and Exchange.
 

Where Securities of a Series are presented to the Registrar or a co-registrar with a request to register a transfer or to exchange them for an equal principal
amount of Securities of the same Series, the Registrar shall register the transfer or make the exchange if its requirements for such transactions are met. To permit
registrations of transfers and exchanges, the Trustee shall authenticate Securities at the Registrar’s request. No service charge shall be made for any registration of
transfer or exchange (except as otherwise expressly permitted herein), but the Company may require payment of a sum sufficient to cover any transfer tax or
similar governmental charge payable in connection therewith (other than any such transfer tax or similar governmental charge payable upon exchanges pursuant
to Sections 2.11, 3.6 or 9.6).
 

Neither the Company nor the Registrar shall be required (a) to issue, register the transfer of, or exchange Securities of any Series for the period beginning
at the opening of business fifteen days immediately preceding the mailing of a notice of redemption of Securities of that Series selected for redemption and
ending at the close of business on the day of such mailing, or (b) to register the transfer of or exchange Securities of any Series selected, called or being called for
redemption as a whole or the portion being redeemed of any such Securities selected, called or being called for redemption in part.
 

Section 2.8. Mutilated, Destroyed, Lost and Stolen Securities.
 

If any mutilated Security is surrendered to the Trustee, the Company shall execute and the Trustee shall authenticate and deliver in exchange therefor a new
Security of the same Series and of like tenor and principal amount and bearing a number not contemporaneously outstanding.
 

If there shall be delivered to the Company and the Trustee (i) evidence to their satisfaction of the destruction, loss or theft of any Security and (ii) such
security or indemnity as may be required by them to save each of them and any agent of either of them harmless, then, in the absence of notice to the Company or
the Trustee that such Security has been acquired by a bona fide purchaser, the Company shall execute and upon its request the Trustee shall authenticate and make
available for delivery, in lieu of any such destroyed, lost or stolen Security, a new Security of the same Series and of like tenor and principal amount and bearing a
number not contemporaneously outstanding.
 

In case any such mutilated, destroyed, lost or stolen Security has become or is about to become due and payable, the Company in its discretion may, instead
of issuing a new Security, pay such Security.
 

Upon the issuance of any new Security under this Section, the Company may require the payment of a sum sufficient to cover any tax or other
governmental charge that may be imposed in relation thereto and any other expenses (including the fees and expenses of the Trustee) connected therewith.
 

Every new Security of any Series issued pursuant to this Section in lieu of any destroyed, lost or stolen Security shall constitute an original additional
contractual obligation of the Company, whether or not the destroyed, lost or stolen Security shall be at any time enforceable by anyone, and shall be entitled to all
the benefits of this Indenture equally and proportionately with any and all other Securities of that Series duly issued hereunder.
 

The provisions of this Section are exclusive and shall preclude (to the extent lawful) all other rights and remedies with respect to the replacement or
payment of mutilated, destroyed, lost or stolen Securities.
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Section 2.9. Outstanding Securities.
 

The Securities outstanding at any time are all the Securities authenticated by the Trustee except for those canceled by it, those delivered to it for
cancellation, those reductions in the interest on a Global Security effected by the Trustee in accordance with the provisions hereof and those described in this
Section as not outstanding.
 

If a Security is replaced pursuant to Section 2.8, it ceases to be outstanding until the Trustee receives proof satisfactory to it that the replaced Security is
held by a bona fide purchaser.
 

If the Paying Agent (other than the Company, a Subsidiary or an Affiliate of any thereof) holds on the Maturity of Securities of a Series money sufficient to
pay such Securities payable on that date, then on and after that date such Securities of the Series cease to be outstanding and interest on them ceases to accrue.
 

A Security does not cease to be outstanding because the Company or an Affiliate holds the Security.
 

In determining whether the Holders of the requisite principal amount of outstanding Securities have given any request, demand, authorization, direction,
notice, consent or waiver hereunder, the principal amount of a Discount Security that shall be deemed to be outstanding for such purposes shall be the amount of
the principal thereof that would be due and payable as of the date of such determination upon a declaration of acceleration of the Maturity thereof pursuant to
Section 6.2.
 

Section 2.10. Treasury Securities.
 

In determining whether the Holders of the required principal amount of Securities of a Series have concurred in any request, demand, authorization,
direction, notice, consent or waiver Securities of a Series owned by the Company or an Affiliate shall be disregarded, except that for the purposes of determining
whether the Trustee shall be protected in relying on any such request, demand, authorization, direction, notice, consent or waiver only Securities of a Series that
the Trustee knows are so owned shall be so disregarded.
 

Section 2.11. Temporary Securities.
 

Until definitive Securities are ready for delivery, the Company may prepare and the Trustee shall authenticate temporary Securities upon a Company Order.
Temporary Securities shall be substantially in the form of definitive Securities but may have variations that the Company considers appropriate for temporary
Securities. Without unreasonable delay, the Company shall prepare and the Trustee upon request shall authenticate definitive Securities of the same Series and
date of maturity in exchange for temporary Securities. Until so exchanged, temporary securities shall have the same rights under this Indenture as the definitive
Securities.
 

Section 2.12. Cancellation.
 

The Company at any time may deliver Securities to the Trustee for cancellation. The Registrar and the Paying Agent shall forward to the Trustee any
Securities surrendered to them for registration of transfer, exchange or payment. The Trustee shall cancel all Securities surrendered for transfer, exchange,
payment, replacement or cancellation and shall destroy such canceled Securities (subject to the record retention requirement of the Exchange Act) and deliver a
certificate of such destruction to the Company,
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unless the Company otherwise directs. The Company may not issue new Securities to replace Securities that it has paid or delivered to the Trustee for
cancellation.
 

Section 2.13. Defaulted Interest.
 

If the Company defaults in a payment of interest on a Series of Securities, it shall pay the defaulted interest, plus, to the extent permitted by law, any
interest payable on the defaulted interest, to the persons who are Securityholders of the Series on a subsequent special record date. The Company shall fix the
record date and payment date. At least 30 days before the record date, the Company shall mail to the Trustee and to each Securityholder of the Series a notice that
states the record date, the payment date and the amount of interest to be paid. The Company may pay defaulted interest in any other lawful manner.
 

Section 2.14. Global Securities.
 

2.14.1. Terms of Securities. A Board Resolution, a supplemental indenture hereto or an Officers’ Certificate shall establish whether the Securities of a
Series shall be issued in whole or in part in the form of one or more Global Securities and the Depository for such Global Security or Securities.
 

2.14.2. Transfer and Exchange. Notwithstanding any provisions to the contrary contained in Section 2.7 of the Indenture and in addition thereto, any Global
Security shall be exchangeable pursuant to Section 2.7 of the Indenture for Securities registered in the names of Holders other than the Depository for such
Security or its nominee only if (i) such Depository notifies the Company that it is unwilling or unable to continue as Depository for such Global Security or if at
any time such Depository ceases to be a clearing agency registered under the Exchange Act, and, in either case, the Company fails to appoint a successor
Depository within 90 days of such event, (ii) the Company executes and delivers to the Trustee an Officers’ Certificate to the effect that such Global Security
shall be so exchangeable or (iii) an Event of Default with respect to the Securities represented by such Global Security shall have happened and be continuing.
Any Global Security that is exchangeable pursuant to the preceding sentence shall be exchangeable for Securities registered in such names as the Depository shall
direct in writing in an aggregate principal amount equal to the principal amount of the Global Security with like tenor and terms.
 

Except as provided in this Section 2.14.2, a Global Security may not be transferred except as a whole by the Depository with respect to such Global
Security to a nominee of such Depository, by a nominee of such Depository to such Depository or another nominee of such Depository or by the Depository or
any such nominee to a successor Depository or a nominee of such a successor Depository.
 

2.14.3. Legend. Unless otherwise provided pursuant to Section 2.2, any Global Security issued hereunder shall bear a legend in substantially the following
form:
 

“This Security is a Global Security within the meaning of the Indenture hereinafter referred to and is registered in the name of the Depository or a nominee
of the Depository. This Security is exchangeable for Securities registered in the name of a person other than the Depository or its nominee only in the limited
circumstances described in the Indenture, and may not be transferred except as a whole by the Depository to a nominee of the Depository, by a nominee of the
Depository to the Depository or another nominee of the Depository or by the Depository or any such nominee to a successor Depository or a nominee of such a
successor Depository.”
 

2.14.4. Acts of Holders. The Depository, as a Holder, may appoint agents and otherwise authorize participants to give or take any request, demand,
authorization, direction, notice, consent, waiver or other action which a Holder is entitled to give or take under the Indenture.
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2.14.5. Payments. Notwithstanding the other provisions of this Indenture, unless otherwise specified as contemplated by Section 2.2, payment of the
principal of, premium, if any, and interest, if any, on any Global Security shall be made to the Holder thereof.
 

2.14.6. Consents, Declaration and Directions. Except as provided in Section 2.14.5, the Company, the Trustee and any Agent shall treat a person as the
Holder of such principal amount of outstanding Securities of such Series represented by a Global Security as shall be specified in a written statement of the
Depositary with respect to such Global Security, for purposes of obtaining any consents, declarations, waivers or directions required to be given by the Holders
pursuant to this Indenture.
 

Section 2.15. CUSIP Numbers.
 

The Company in issuing the Securities may use “CUSIP” numbers (if then generally in use), and, if so, the Trustee shall use “CUSIP” numbers in notices
of redemption as a convenience to Holders; provided that any such notice may state that no representation is made as to the correctness of such numbers either as
printed on the Securities or as contained in any notice of a redemption and that reliance may be placed only on the other elements of identification printed on the
Securities, and any such redemption shall not be affected by any defect in or omission of such numbers.
 

ARTICLE III.
REDEMPTION

 
Section 3.1. Notice to Trustee.

 
The Company may, with respect to any Series of Securities, reserve the right to redeem and pay the Series of Securities or may covenant to redeem and pay

the Series of Securities or any part thereof prior to the Stated Maturity thereof at such time and on such terms as provided for in such Securities. If a Series of
Securities is redeemable and the Company wants or is obligated to redeem prior to the Stated Maturity thereof all or part of the Series of Securities pursuant to the
terms of such Securities, it shall notify the Trustee of the redemption date and the principal amount of Series of Securities to be redeemed. The Company shall
give the notice at least 45 days before the redemption date (or such shorter notice as may be acceptable to the Trustee).
 

Section 3.2. Selection of Securities to be Redeemed.
 

Unless otherwise indicated for a particular Series by a Board Resolution, a supplemental indenture or an Officers’ Certificate, if less than all the Securities
of a Series are to be redeemed, the Trustee shall select the Securities of the Series to be redeemed in any manner that the Trustee deems fair and appropriate. The
Trustee shall make the selection from Securities of the Series outstanding not previously called for redemption. The Trustee may select for redemption portions of
the principal of Securities of the Series that have denominations larger than $1,000. Securities of the Series and portions of them it selects shall be in amounts of
$1,000 or whole multiples of $1,000 or, with respect to Securities of any Series issuable in other denominations pursuant to Section 2.2.10, the minimum
principal denomination for each Series and integral multiples thereof. Provisions of this Indenture that apply to Securities of a Series called for redemption also
apply to portions of Securities of that Series called for redemption.
 

Section 3.3. Notice of Redemption.
 

Unless otherwise indicated for a particular Series by Board Resolution, a supplemental indenture hereto or an Officers’ Certificate, at least 30 days but not
more than 60 days before a redemption date, the
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Company shall mail a notice of redemption by first-class mail to each Holder whose Securities are to be redeemed and if any Bearer Securities are outstanding,
publish on one occasion a notice in an Authorized Newspaper.
 

The notice shall identify the Securities of the Series to be redeemed and shall state:
 
 (a) the redemption date;
 
 (b) the redemption price;
 
 (c) the name and address of the Paying Agent;
 
 (d) that Securities of the Series called for redemption must be surrendered to the Paying Agent to collect the redemption price;
 
 (e) that interest on Securities of the Series called for redemption ceases to accrue on and after the redemption date; and
 
 (f) any other information as may be required by the terms of the particular Series or the Securities of a Series being redeemed.
 

At the Company’s request, the Trustee shall give the notice of redemption in the Company’s name and at its expense.
 

Section 3.4. Effect of Notice of Redemption.
 

Once notice of redemption is mailed or published as provided in Section 3.3, Securities of a Series called for redemption become due and payable on the
redemption date and at the redemption price. A notice of redemption may not be conditional. Upon surrender to the Paying Agent, such Securities shall be paid at
the redemption price plus accrued interest to the redemption date.
 

Section 3.5. Deposit of Redemption Price.
 

On or before the redemption date, the Company shall deposit with the Paying Agent money sufficient to pay the redemption price of and accrued interest, if
any, on all Securities to be redeemed on that date.
 

Section 3.6. Securities Redeemed in Part.
 

Upon surrender of a Security that is redeemed in part, the Trustee shall authenticate for the Holder a new Security of the same Series and the same maturity
equal in principal amount to the unredeemed portion of the Security surrendered.
 

ARTICLE IV.
COVENANTS

 
Section 4.1. Payment of Principal and Interest.

 
The Company covenants and agrees for the benefit of the Holders of each Series of Securities that it will duly and punctually pay the principal of and

interest, if any, on the Securities of that Series in accordance with the terms of such Securities and this Indenture.
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Section 4.2. SEC Reports.
 

The Company shall deliver to the Trustee within 15 days after it files them with the SEC copies of the annual reports and of the information, documents,
and other reports (or copies of such portions of any of the foregoing as the SEC may by rules and regulations prescribe) which the Company is required to file
with the SEC pursuant to Section 13 or 15(d) of the Exchange Act. The Company also shall comply with the other provisions of TIA Section 314(a).
 

Section 4.3. Compliance Certificate.
 

The Company shall deliver to the Trustee, within 90 days after the end of each fiscal year of the Company, an Officers’ Certificate stating that a review of
the activities of the Company and its Subsidiaries during the preceding fiscal year has been made under the supervision of the signing Officers with a view to
determining whether the Company has kept, observed, performed and fulfilled its obligations under this Indenture, and further stating, as to each such Officer
signing such certificate, that to the best of his knowledge the Company has kept, observed, performed and fulfilled each and every covenant contained in this
Indenture and is not in default in the performance or observance of any of the terms, provisions and conditions hereof (or, if a Default or Event of Default shall
have occurred, describing all such Defaults or Events of Default of which he may have knowledge).
 

The Company will, so long as any of the Securities are outstanding, deliver to the Trustee, forthwith upon becoming aware of any Default or Event of
Default, an Officers’ Certificate specifying such Default or Event of Default and what action the Company is taking or proposes to take with respect thereto.
 

Section 4.4. Stay, Extension and Usury Laws.
 

The Company covenants (to the extent that it may lawfully do so) that it will not at any time insist upon, plead, or in any manner whatsoever claim or take
the benefit or advantage of, any stay, extension or usury law wherever enacted, now or at any time hereafter in force, which may affect the covenants or the
performance of this Indenture or the Securities; and the Company (to the extent it may lawfully do so) hereby expressly waives all benefit or advantage of any
such law and covenants that it will not, by resort to any such law, hinder, delay or impede the execution of any power herein granted to the Trustee, but will suffer
and permit the execution of every such power as though no such law has been enacted.
 

Section 4.5. Corporate Existence.
 

Subject to Article V, the Company will do or cause to be done all things necessary to preserve and keep in full force and effect its corporate existence and
the corporate, partnership or other existence of each Significant Subsidiary in accordance with the respective organizational documents of each Significant
Subsidiary and the rights (charter and statutory), licenses and franchises of the Company and its Significant Subsidiaries; provided, however, that the Company
shall not be required to preserve any such right, license or franchise, or the corporate, partnership or other existence of any Significant Subsidiary, if the Board of
Directors shall determine that the preservation thereof is no longer desirable in the conduct of the business of the Company and its Subsidiaries taken as a whole
and that the loss thereof is not adverse in any material respect to the Holders.
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Section 4.6. Taxes.
 

The Company shall, and shall cause each of its Significant Subsidiaries to, pay prior to delinquency all taxes, assessments and governmental levies, except
as contested in good faith and by appropriate proceedings.
 

ARTICLE V.
SUCCESSORS

 
Section 5.1. When Company May Merge, Etc.

 
The Company shall not consolidate with or merge into, or convey, transfer or lease all or substantially all of its properties and assets to, any person (a

“successor person”), and may not permit any person to merge into, or convey, transfer or lease its properties and assets substantially as an entirety to, the
Company, unless:
 

(a) the successor person (if any) is a corporation, partnership, trust or other entity organized and validly existing under the laws of any U.S. domestic
jurisdiction and expressly assumes the Company’s obligations on the Securities and under this Indenture and
 

(b) immediately after giving effect to the transaction, no Default or Event of Default, shall have occurred and be continuing.
 

The Company shall deliver to the Trustee prior to the consummation of the proposed transaction an Officers’ Certificate to the foregoing effect and an
Opinion of Counsel stating that the proposed transaction and such supplemental indenture comply with this Indenture.
 

Section 5.2. Successor Corporation Substituted.
 

Upon any consolidation or merger, or any sale, lease, conveyance or other disposition of all or substantially all of the assets of the Company in accordance
with Section 5.1, the successor corporation formed by such consolidation or into or with which the Company is merged or to which such sale, lease, conveyance
or other disposition is made shall succeed to, and be substituted for, and may exercise every right and power of, the Company under this Indenture with the same
effect as if such successor person has been named as the Company herein; provided, however, that the predecessor Company in the case of a sale, lease,
conveyance or other disposition shall not be released from the obligation to pay the principal of and interest, if any, on the Securities.
 

ARTICLE VI.
DEFAULTS AND REMEDIES

 
Section 6.1. Events of Default.

 
“Event of Default,” wherever used herein with respect to Securities of any Series, means any one of the following events, unless in the establishing Board

Resolution, supplemental indenture or Officers’ Certificate, it is provided that such Series shall not have the benefit of said Event of Default:
 

(a) default in the payment of any interest on any Security of that Series when it becomes due and payable, and continuance of such default for a period of
30 days (unless the entire amount of such payment is deposited by the Company with the Trustee or with a Paying Agent prior to the expiration of such period of
30 days); or
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(b) default in the payment of the principal of any Security of that Series at its Maturity; or
 

(c) default in the deposit of any sinking fund payment, when and as due in respect of any Security of that Series; or
 

(d) default in the performance or breach of any covenant or warranty of the Company in this Indenture (other than a covenant or warranty that has been
included in this Indenture solely for the benefit of Series of Securities other than that Series), which default continues uncured for a period of 60 days after there
has been given, by registered or certified mail, to the Company by the Trustee or to the Company and the Trustee by the Holders of at least 25% in principal
amount of the outstanding Securities of that Series a written notice specifying such default or breach and requiring it to be remedied and stating that such notice is
a “Notice of Default” hereunder; or
 

(e) the Company or any of its Significant Subsidiaries pursuant to or within the meaning of any Bankruptcy Law:
 

(i) commences a voluntary case,
 

(ii) consents to the entry of an order for relief against it in an involuntary case,
 

(iii) consents to the appointment of a Custodian of it or for all or substantially all of its property,
 

(iv) makes a general assignment for the benefit of its creditors, or
 

(v) generally is unable to pay its debts as the same become due; or
 

(f) a court of competent jurisdiction enters an order or decree under any Bankruptcy Law that:
 

(i) is for relief against the Company or any of its Significant Subsidiaries in an involuntary case,
 

(ii) appoints a Custodian of the Company or any of its Significant Subsidiaries or for all or substantially all of its property, or
 

(iii) orders the liquidation of the Company or any of its Significant Subsidiaries, and the order or decree remains unstayed and in effect for 60 days; or
 

(g) any other Event of Default provided with respect to Securities of that Series, which is specified in a Board Resolution, a supplemental indenture hereto
or an Officers’ Certificate, in accordance with Section 2.2.19.
 

The term “Bankruptcy Law” means title 11, U.S. Code or any similar Federal or State law for the relief of debtors. The term “Custodian” means any
receiver, trustee, assignee, liquidator or similar official under any Bankruptcy Law.
 

Section 6.2. Acceleration of Maturity; Rescission and Annulment.
 

If an Event of Default with respect to Securities of any Series at the time outstanding occurs and is continuing (other than an Event of Default referred to in
Section 6.1(e) or (f) ) then in every such case the Trustee or the Holders of not less than 25% in principal amount of the outstanding Securities of that Series may
declare the principal amount (or, if any Securities of that Series are Discount Securities, such portion of the principal amount as may be specified in the terms of
such Securities) of and accrued and unpaid interest, if any, on all of the Securities of that Series to be due and payable immediately, by a
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notice in writing to the Company (and to the Trustee if given by Holders), and upon any such declaration such principal amount (or specified amount) and
accrued and unpaid interest, if any, shall become immediately due and payable. If an Event of Default specified in Section 6.1(e) or (f) shall occur, the principal
amount (or specified amount) of and accrued and unpaid interest, if any, on all outstanding Securities shall ipso facto become and be immediately due and payable
without any declaration or other act on the part of the Trustee or any Holder.
 

At any time after such a declaration of acceleration with respect to any Series has been made and before a judgment or decree for payment of the money
due has been obtained by the Trustee as hereinafter in this Article provided, the Holders of a majority in principal amount of the outstanding Securities of that
Series, by written notice to the Company and the Trustee, may rescind and annul such declaration and its consequences if:
 

(a) the Company has paid or deposited with the Trustee a sum sufficient to pay
 

(i) all overdue interest, if any, on all Securities of that Series,
 

(ii) the principal of any Securities of that Series which have become due otherwise than by such declaration of acceleration and interest thereon at the rate
or rates prescribed therefor in such Securities,
 

(iii) to the extent that payment of such interest is lawful, interest upon any overdue principal and overdue interest at the rate or rates prescribed therefor in
such Securities, and
 

(iv) all sums paid or advanced by the Trustee hereunder and the reasonable compensation, expenses, disbursements and advances of the Trustee, its agents
and counsel; and
 

(b) all Events of Default with respect to Securities of that Series, other than the non-payment of the principal of Securities of that Series which have
become due solely by such declaration of acceleration, have been cured or waived as provided in Section 6.13.
 

No such rescission shall affect any subsequent Default or impair any right consequent thereon.
 

Section 6.3. Collection of Indebtedness and Suits for Enforcement by Trustee.
 

The Company covenants that if
 

(a) default is made in the payment of any interest on any Security when such interest becomes due and payable and such default continues for a period of
30 days, or
 

(b) default is made in the payment of principal of any Security at the Maturity thereof, or
 

(c) default is made in the deposit of any sinking fund payment when and as due by the terms of a Security, then, the Company will, upon demand of the
Trustee, pay to it, for the benefit of the Holders of such Securities, the whole amount then due and payable on such Securities for principal and interest and, to the
extent that payment of such interest shall be legally enforceable, interest on any overdue principal or any overdue interest, at the rate or rates prescribed therefor
in such Securities, and, in addition thereto, such further amount as shall be sufficient to cover the costs and expenses of collection, including the reasonable
compensation, expenses, disbursements and advances of the Trustee, its agents and counsel.
 

If the Company fails to pay such amounts forthwith upon such demand, the Trustee, in its own name and as trustee of an express trust, may institute a
judicial proceeding for the collection of the sums
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so due and unpaid, may prosecute such proceeding to judgment or final decree and may enforce the same against the Company or any other obligor upon such
Securities and collect the moneys adjudged or deemed to be payable in the manner provided by law out of the property of the Company or any other obligor upon
such Securities, wherever situated.
 

If an Event of Default with respect to any Securities of any Series occurs and is continuing, the Trustee may in its discretion proceed to protect and enforce
its rights and the rights of the Holders of Securities of such Series by such appropriate judicial proceedings as the Trustee shall deem most effectual to protect and
enforce any such rights, whether for the specific enforcement of any covenant or agreement in this Indenture or in aid of the exercise of any power granted herein,
or to enforce any other proper remedy.
 

Section 6.4. Trustee May File Proofs of Claim.
 

In case of the pendency of any receivership, insolvency, liquidation, bankruptcy, reorganization, arrangement, adjustment, composition or other judicial
proceeding relative to the Company or any other obligor upon the Securities or the property of the Company or of such other obligor or their creditors, the Trustee
(irrespective of whether the principal of the Securities shall then be due and payable as therein expressed or by declaration or otherwise and irrespective of
whether the Trustee shall have made any demand on the Company for the payment of overdue principal or interest) shall be entitled and empowered, by
intervention in such proceeding or otherwise,
 

(a) to file and prove a claim for the whole amount of principal and interest owing and unpaid in respect of the Securities and to file such other papers or
documents as may be necessary or advisable in order to have the claims of the Trustee (including any claim for the reasonable compensation, expenses,
disbursements and advances of the Trustee, its agents and counsel) and of the Holders allowed in such judicial proceeding, and
 

(b) to collect and receive any moneys or other property payable or deliverable on any such claims and to distribute the same, and any custodian, receiver,
assignee, trustee, liquidator, sequestrator or other similar official in any such judicial proceeding is hereby authorized by each Holder to make such payments to
the Trustee and, in the event that the Trustee shall consent to the making of such payments directly to the Holders, to pay to the Trustee any amount due it for the
reasonable compensation, expenses, disbursements and advances of the Trustee, its agents and counsel, and any other amounts due the Trustee under Section 7.7.
 

Nothing herein contained shall be deemed to authorize the Trustee to authorize or consent to or accept or adopt on behalf of any Holder any plan of
reorganization, arrangement, adjustment or composition affecting the Securities or the rights of any Holder thereof or to authorize the Trustee to vote in respect of
the claim of any Holder in any such proceeding.
 

Section 6.5. Trustee May Enforce Claims Without Possession of Securities.
 

All rights of action and claims under this Indenture or the Securities may be prosecuted and enforced by the Trustee without the possession of any of the
Securities or the production thereof in any proceeding relating thereto, and any such proceeding instituted by the Trustee shall be brought in its own name as
trustee of an express trust, and any recovery of judgment shall, after provision for the payment of the reasonable compensation, expenses, disbursements and
advances of the Trustee, its agents and counsel, be for the ratable benefit of the Holders of the Securities in respect of which such judgment has been recovered.
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Section 6.6. Application of Money Collected.
 

Any money collected by the Trustee pursuant to this Article shall be applied in the following order, at the date or dates fixed by the Trustee and, in case of
the distribution of such money on account of principal or interest, upon presentation of the Securities and the notation thereon of the payment if only partially
paid and upon surrender thereof if fully paid:
 

First: To the payment of all amounts due the Trustee under Section 7.7; and
 

Second: To the payment of the amounts then due and unpaid for principal of and interest on the Securities in respect of which or for the benefit of which
such money has been collected, ratably, without preference or priority of any kind, according to the amounts due and payable on such Securities for principal and
interest, respectively; and
 

Third: To the Company.
 

Section 6.7. Limitation on Suits.
 

No Holder of any Security of any Series shall have any right to institute any proceeding, judicial or otherwise, with respect to this Indenture, or for the
appointment of a receiver or trustee, or for any other remedy hereunder, unless
 

(a) such Holder has previously given written notice to the Trustee of a continuing Event of Default with respect to the Securities of that Series;
 

(b) the Holders of not less than 25% in principal amount of the outstanding Securities of that Series shall have made written request to the Trustee to
institute proceedings in respect of such Event of Default in its own name as Trustee hereunder;
 

(c) such Holder or Holders have offered to the Trustee reasonable indemnity against the costs, expenses and liabilities to be incurred in compliance with
such request;
 

(d) the Trustee for 60 days after its receipt of such notice, request and offer of indemnity has failed to institute any such proceeding; and
 

(e) no direction inconsistent with such written request has been given to the Trustee during such 60-day period by the Holders of a majority in principal
amount of the outstanding Securities of that Series; it being understood and intended that no one or more of such Holders shall have any right in any manner
whatever by virtue of, or by availing of, any provision of this Indenture to affect, disturb or prejudice the rights of any other of such Holders, or to obtain or to
seek to obtain priority or preference over any other of such Holders or to enforce any right under this Indenture, except in the manner herein provided and for the
equal and ratable benefit of all such Holders.
 

Section 6.8. Unconditional Right of Holders to Receive Principal and Interest.
 

Notwithstanding any other provision in this Indenture, the Holder of any Security shall have the right, which is absolute and unconditional, to receive
payment of the principal of and interest, if any, on such Security on the Stated Maturity or Stated Maturities expressed in such Security (or, in the case of
redemption, on the redemption date) and to institute suit for the enforcement of any such payment, and such rights shall not be impaired without the consent of
such Holder.
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Section 6.9. Restoration of Rights and Remedies.
 

If the Trustee or any Holder has instituted any proceeding to enforce any right or remedy under this Indenture and such proceeding has been discontinued
or abandoned for any reason, or has been determined adversely to the Trustee or to such Holder, then and in every such case, subject to any determination in such
proceeding, the Company, the Trustee and the Holders shall be restored severally and respectively to their former positions hereunder and thereafter all rights and
remedies of the Trustee and the Holders shall continue as though no such proceeding had been instituted.
 

Section 6.10. Rights and Remedies Cumulative.
 

Except as otherwise provided with respect to the replacement or payment of mutilated, destroyed, lost or stolen Securities in Section 2.8, no right or
remedy herein conferred upon or reserved to the Trustee or to the Holders is intended to be exclusive of any other right or remedy, and every right and remedy
shall, to the extent permitted by law, be cumulative and in addition to every other right and remedy given hereunder or now or hereafter existing at law or in
equity or otherwise. The assertion or employment of any right or remedy hereunder, or otherwise, shall not prevent the concurrent assertion or employment of any
other appropriate right or remedy.
 

Section 6.11. Delay or Omission Not Waiver.
 

No delay or omission of the Trustee or of any Holder of any Securities to exercise any right or remedy accruing upon any Event of Default shall impair any
such right or remedy or constitute a waiver of any such Event of Default or an acquiescence therein. Every right and remedy given by this Article or by law to the
Trustee or to the Holders may be exercised from time to time, and as often as may be deemed expedient, by the Trustee or by the Holders, as the case may be.
 

Section 6.12. Control by Holders.
 

The Holders of a majority in principal amount of the outstanding Securities of any Series shall have the right to direct the time, method and place of
conducting any proceeding for any remedy available to the Trustee, or exercising any trust or power conferred on the Trustee, with respect to the Securities of
such Series, provided that
 

(a) such direction shall not be in conflict with any rule of law or with this Indenture,
 

(b) the Trustee may take any other action deemed proper by the Trustee which is not inconsistent with such direction, and
 

(c) subject to the provisions of Section 7.2, the Trustee shall have the right to decline to follow any such direction if the Trustee in good faith shall, by a
Responsible Officer of the Trustee, determine that the proceeding so directed would involve the Trustee in personal liability.
 

Section 6.13. Waiver of Past Defaults.
 

Subject to Section 6.2, the Holders of not less than a majority in principal amount of the outstanding Securities of any Series may on behalf of the Holders
of all the Securities of such Series waive any past Default hereunder with respect to such Series and its consequences, except a Default in the payment of the
principal of or interest on any Security of such Series (provided, however, that the Holders of a majority in principal amount of the outstanding Securities of any
Series may rescind an acceleration and its consequences, including any related payment default that resulted from such acceleration). Upon
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any such waiver, such Default shall cease to exist, and any Event of Default arising therefrom shall be deemed to have been cured, for every purpose of this
Indenture; but no such waiver shall extend to any subsequent or other Default or impair any right consequent thereon.
 

Section 6.14. Undertaking for Costs.
 

All parties to this Indenture agree, and each Holder of any Security by his acceptance thereof shall be deemed to have agreed, that any court may in its
discretion require, in any suit for the enforcement of any right or remedy under this Indenture, or in any suit against the Trustee for any action taken, suffered or
omitted by it as Trustee, the filing by any party litigant in such suit of an undertaking to pay the costs of such suit, and that such court may in its discretion assess
reasonable costs, including reasonable attorneys’ fees, against any party litigant in such suit, having due regard to the merits and good faith of the claims or
defenses made by such party litigant; but the provisions of this Section shall not apply to any suit instituted by the Company, to any suit instituted by the Trustee,
to any suit instituted by any Holder, or group of Holders, holding in the aggregate more than 10% in principal amount of the outstanding Securities of any Series,
or to any suit instituted by any Holder for the enforcement of the payment of the principal of or interest on any Security on or after the Stated Maturity or Stated
Maturities expressed in such Security (or, in the case of redemption, on the redemption date).
 

ARTICLE VII.
TRUSTEE

 
Section 7.1. Duties of Trustee.

 
(a) If an Event of Default has occurred and is continuing, the Trustee shall exercise the rights and powers vested in it by this Indenture and use the same

degree of care and skill in their exercise as a prudent man would exercise or use under the circumstances in the conduct of his own affairs.
 

(b) Except during the continuance of an Event of Default:
 

(i) The Trustee need perform only those duties that are specifically set forth in this Indenture and no others.
 

(ii) In the absence of bad faith on its part, the Trustee may conclusively rely, as to the truth of the statements and the correctness of the opinions expressed
therein, upon Officers’ Certificates or Opinions of Counsel furnished to the Trustee and conforming to the requirements of this Indenture; however, in the case of
any such Officers’ Certificates or Opinions of Counsel which by any provisions hereof are specifically required to be furnished to the Trustee, the Trustee shall
examine such Officers’ Certificates and Opinions of Counsel to determine whether or not they conform to the requirements of this Indenture.
 

(c) The Trustee may not be relieved from liability for its own negligent action, its own negligent failure to act or its own willful misconduct, except that:
 

(i) This paragraph does not limit the effect of paragraph (b) of this Section.
 

(ii) The Trustee shall not be liable for any error of judgment made in good faith by a Responsible Officer, unless it is proved that the Trustee was negligent
in ascertaining the pertinent facts.
 

(iii) The Trustee shall not be liable with respect to any action taken, suffered or omitted to be taken by it with respect to Securities of any Series in good
faith in accordance with the direction of the Holders of a majority in principal amount of the outstanding Securities of such Series relating to the time,
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method and place of conducting any proceeding for any remedy available to the Trustee, or exercising any trust or power conferred upon the Trustee, under this
Indenture with respect to the Securities of such Series.
 

(d) Every provision of this Indenture that in any way relates to the Trustee is subject to paragraph (a), (b) and (c) of this Section.
 

(e) The Trustee may refuse to perform any duty or exercise any right or power unless it receives indemnity satisfactory to it against any loss, liability or
expense.
 

(f) The Trustee shall not be liable for interest on any money received by it except as the Trustee may agree in writing with the Company. Money held in
trust by the Trustee need not be segregated from other funds except to the extent required by law.
 

(g) No provision of this Indenture shall require the Trustee to risk its own funds or otherwise incur any financial liability in the performance of any of its
duties, or in the exercise of any of its rights or powers, if it shall have reasonable grounds for believing that repayment of such funds or adequate indemnity
against such risk is not reasonably assured to it.
 

(h) The Paying Agent, the Registrar and any authenticating agent shall be entitled to the protections and immunities as are set forth in paragraphs (a), (b)
and (c) of this Section with respect to the Trustee.
 

Section 7.2. Rights of Trustee.
 

(a) The Trustee may rely on and shall be protected in acting or refraining from acting upon any document believed by it to be genuine and to have been
signed or presented by the proper person. The Trustee need not investigate any fact or matter stated in the document.
 

(b) Before the Trustee acts or refrains from acting, it may require an Officers’ Certificate or an Opinion of Counsel. The Trustee shall not be liable for any
action it takes or omits to take in good faith in reliance on such Officers’ Certificate or Opinion of Counsel.
 

(c) The Trustee may act through agents and shall not be responsible for the misconduct or negligence of any agent appointed with due care. No Depository
shall be deemed an agent of the Trustee and the Trustee shall not be responsible for any act or omission by any Depository.
 

(d) The Trustee shall not be liable for any action it takes or omits to take in good faith which it believes to be authorized or within its rights or powers.
 

(e) The Trustee may consult with counsel and the advice of such counsel or any Opinion of Counsel shall be full and complete authorization and protection
in respect of any action taken, suffered or omitted by it hereunder in good faith and in reliance thereon.
 

(f) The Trustee shall be under no obligation to exercise any of the rights or powers vested in it by this Indenture at the request or direction of any of the
Holders of Securities unless such Holders shall have offered to the Trustee reasonable security or indemnity against the costs, expenses and liabilities which might
be incurred by it in compliance with such request or direction.
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Section 7.3. Individual Rights of Trustee.
 

The Trustee in its individual or any other capacity may become the owner or pledgee of Securities and may otherwise deal with the Company or an
Affiliate with the same rights it would have if it were not Trustee. Any Agent may do the same with like rights. The Trustee is also subject to Sections 7.10 and
7.11.
 

Section 7.4. Trustee’s Disclaimer.
 

The Trustee makes no representation as to the validity or adequacy of this Indenture or the Securities, it shall not be accountable for the Company’s use of
the proceeds from the Securities, and it shall not be responsible for any statement in the Securities other than its authentication.
 

Section 7.5. Notice of Defaults.
 

If a Default or Event of Default occurs and is continuing with respect to the Securities of any Series and if it is known to a Responsible Officer of the
Trustee, the Trustee shall mail to each Securityholder of the Securities of that Series and, if any Bearer Securities are outstanding, publish on one occasion in an
Authorized Newspaper, notice of a Default or Event of Default within 90 days after it occurs or, if later, after a Responsible Officer of the Trustee has knowledge
of such Default or Event of Default. Except in the case of a Default or Event of Default in payment of principal of or interest on any Security of any Series, the
Trustee may withhold the notice if and so long as its corporate trust committee or a committee of its Responsible Officers in good faith determines that
withholding the notice is in the interests of Securityholders of that Series.
 

Section 7.6. Reports by Trustee to Holders.
 

Within 60 days after May 15 in each year, the Trustee shall transmit by mail to all Securityholders, as their names and addresses appear on the register kept
by the Registrar and, if any Bearer Securities are outstanding, publish in an Authorized Newspaper, a brief report dated as of such May 15, in accordance with,
and to the extent required under, TIA Section 313.
 

A copy of each report at the time of its mailing to Securityholders of any Series shall be filed with the SEC and each stock exchange on which the
Securities of that Series are listed. The Company shall promptly notify the Trustee when Securities of any Series are listed on any stock exchange.
 

Section 7.7. Compensation and Indemnity.
 

The Company shall pay to the Trustee from time to time reasonable compensation for its services. The Trustee’s compensation shall not be limited by any
law on compensation of a trustee of an express trust. The Company shall reimburse the Trustee upon request for all reasonable out-of-pocket expenses incurred by
it. Such expenses shall include the reasonable compensation and expenses of the Trustee’s agents and counsel.
 

The Company shall indemnify the Trustee (including the cost of defending itself) against any loss, liability or expense incurred by it except as set forth in
the next paragraph in the performance of its duties under this Indenture as Trustee or Agent. The Trustee shall notify the Company promptly of any claim for
which it may seek indemnity. The Company shall defend the claim and the Trustee shall cooperate in the defense. The Trustee may have separate counsel and the
Company shall pay the reasonable fees and expenses of such counsel. The Company need not pay for any settlement made
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without its consent, which consent shall not be unreasonably withheld. This indemnification shall apply to officers, directors, employees, shareholders and agents
of the Trustee.
 

The Company need not reimburse any expense or indemnify against any loss or liability incurred by the Trustee or by any officer, director, employee,
shareholder or agent of the Trustee through negligence or bad faith.
 

To secure the Company’s payment obligations in this Section, the Trustee shall have a lien prior to the Securities of any Series on all money or property
held or collected by the Trustee, except that held in trust to pay principal and interest on particular Securities of that Series.
 

When the Trustee incurs expenses or renders services after an Event of Default specified in Section 6.1(e) or (f) occurs, the expenses and the compensation
for the services are intended to constitute expenses of administration under any Bankruptcy Law.
 

Section 7.8. Replacement of Trustee.
 

A resignation or removal of the Trustee and appointment of a successor Trustee shall become effective only upon the successor Trustee’s acceptance of
appointment as provided in this Section.
 

The Trustee may resign with respect to the Securities of one or more Series by so notifying the Company. The Holders of a majority in principal amount of
the Securities of any Series may remove the Trustee with respect to that Series by so notifying the Trustee and the Company. The Company may remove the
Trustee with respect to Securities of one or more Series if:
 

(a) the Trustee fails to comply with Section 7.10;
 

(b) the Trustee is adjudged a bankrupt or an insolvent or an order for relief is entered with respect to the Trustee under any Bankruptcy Law;
 

(c) a Custodian or public officer takes charge of the Trustee or its property; or
 

(d) the Trustee becomes incapable of acting.
 

If the Trustee resigns or is removed or if a vacancy exists in the office of Trustee for any reason, the Company shall promptly appoint a successor Trustee.
Within one year after the successor Trustee takes office, the Holders of a majority in principal amount of the then outstanding Securities may appoint a successor
Trustee to replace the successor Trustee appointed by the Company.
 

If a successor Trustee with respect to the Securities of any one or more Series does not take office within 60 days after the retiring Trustee resigns or is
removed, the retiring Trustee, the Company or the Holders of at least 10% in principal amount of the Securities of the applicable Series may petition any court of
competent jurisdiction for the appointment of a successor Trustee.
 

If the Trustee with respect to the Securities of any one or more Series fails to comply with Section 7.10, any Securityholder of the applicable Series may
petition any court of competent jurisdiction for the removal of the Trustee and the appointment of a successor Trustee.
 

A successor Trustee shall deliver a written acceptance of its appointment to the retiring Trustee and to the Company. Immediately after that, the retiring
Trustee shall transfer all property held by it as Trustee to the successor Trustee subject to the lien provided for in Section 7.7, the resignation or removal
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of the retiring Trustee shall become effective, and the successor Trustee shall have all the rights, powers and duties of the Trustee with respect to each Series of
Securities for which it is acting as Trustee under this Indenture. A successor Trustee shall mail a notice of its succession to each Securityholder of each such
Series and, if any Bearer Securities are outstanding, publish such notice on one occasion in an Authorized Newspaper. Notwithstanding replacement of the
Trustee pursuant to this Section 7.8, the Company’s obligations under Section 7.7 hereof shall continue for the benefit of the retiring trustee with respect to
expenses and liabilities incurred by it prior to such replacement.
 

Section 7.9. Successor Trustee by Merger, etc.
 

If the Trustee consolidates with, merges or converts into, or transfers all or substantially all of its corporate trust business to, another corporation, the
successor corporation without any further act shall be the successor Trustee.
 

Section 7.10. Eligibility; Disqualification.
 

This Indenture shall always have a Trustee who satisfies the requirements of TIA Section 310(a) (1), (2) and (5). The Trustee shall always have a combined
capital and surplus of at least $25,000,000 as set forth in its most recent published annual report of condition. The Trustee shall comply with TIA Section 310(b).
 

Section 7.11. Preferential Collection of Claims Against Company.
 

The Trustee is subject to TIA Section 311(a), excluding any creditor relationship listed in TIA Section 311(b). A Trustee who has resigned or been removed
shall be subject to TIA Section 311(a) to the extent indicated.
 

ARTICLE VIII.
SATISFACTION AND DISCHARGE; DEFEASANCE

 
Section 8.1. Satisfaction and Discharge of Indenture.

 
This Indenture shall upon Company Order cease to be of further effect (except as hereinafter provided in this Section 8.1), and the Trustee, at the expense

of the Company, shall execute proper instruments acknowledging satisfaction and discharge of this Indenture, when
 

(a) either
 

(i) all Securities theretofore authenticated and delivered (other than Securities that have been destroyed, lost or stolen and that have been replaced or paid)
have been delivered to the Trustee for cancellation; or
 

(ii) all such Securities not theretofore delivered to the Trustee for cancellation
 

(1) have become due and payable, or
 

(2) will become due and payable at their Stated Maturity within one year, or
 

(3) are to be called for redemption within one year under arrangements satisfactory to the Trustee for the giving of notice of redemption by the Trustee in
the name, and at the expense, of the Company, or
 

(4) are deemed paid and discharged pursuant to Section 8.3, as applicable;
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and the Company, in the case of (1), (2) or (3) above, has deposited or caused to be deposited with the Trustee as trust funds in trust an amount sufficient for the
purpose of paying and discharging the entire indebtedness on such Securities not theretofore delivered to the Trustee for cancellation, for principal and interest to
the date of such deposit (in the case of Securities which have become due and payable on or prior to the date of such deposit) or to the Stated Maturity or
redemption date, as the case may be;
 

(b) the Company has paid or caused to be paid all other sums payable hereunder by the Company; and
 

(c) the Company has delivered to the Trustee an Officers’ Certificate and an Opinion of Counsel, each stating that all conditions precedent herein provided
for relating to the satisfaction and discharge of this Indenture have been complied with.
 

Notwithstanding the satisfaction and discharge of this Indenture, the obligations of the Company to the Trustee under Section 7.7, and, if money shall have
been deposited with the Trustee pursuant to clause (a) of this Section, the provisions of Sections 2.4, 2.7, 2.8, 8.1, 8.2 and 8.5 shall survive.
 

Section 8.2. Application of Trust Funds; Indemnification.
 

(a) Subject to the provisions of Section 8.5, all money deposited with the Trustee pursuant to Section 8.1, all money and U.S. Government Obligations or
Foreign Government Obligations deposited with the Trustee pursuant to Section 8.3 or 8.4 and all money received by the Trustee in respect of U.S. Government
Obligations or Foreign Government Obligations deposited with the Trustee pursuant to Section 8.3 or 8.4, shall be held in trust and applied by it, in accordance
with the provisions of the Securities and this Indenture, to the payment, either directly or through any Paying Agent (including the Company acting as its own
Paying Agent) as the Trustee may determine, to the persons entitled thereto, of the principal and interest for whose payment such money has been deposited with
or received by the Trustee or to make mandatory sinking fund payments or analogous payments as contemplated by Sections 8.3 or 8.4.
 

(b) The Company shall pay and shall indemnify the Trustee against any tax, fee or other charge imposed on or assessed against U.S. Government
Obligations or Foreign Government Obligations deposited pursuant to Sections 8.3 or 8.4 or the interest and principal received in respect of such obligations other
than any payable by or on behalf of Holders.
 

(c) The Trustee shall deliver or pay to the Company from time to time upon Company Request any U.S. Government Obligations or Foreign Government
Obligations or money held by it as provided in Sections 8.3 or 8.4 which, in the opinion of a nationally recognized firm of independent certified public
accountants expressed in a written certification thereof delivered to the Trustee, are then in excess of the amount thereof which then would have been required to
be deposited for the purpose for which such U.S. Government Obligations or Foreign Government Obligations or money were deposited or received. This
provision shall not authorize the sale by the Trustee of any U.S. Government Obligations or Foreign Government Obligations held under this Indenture.
 

Section 8.3. Legal Defeasance of Securities of any Series.
 

Unless this Section 8.3 is otherwise specified, pursuant to Section 2.2.21, to be inapplicable to Securities of any Series, the Company shall be deemed to
have paid and discharged the entire indebtedness on all the outstanding Securities of such Series on the 91st day after the date of the deposit referred to in
subparagraph (d) hereof, and the provisions of this Indenture, as it relates to such
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outstanding Securities of such Series, shall no longer be in effect (and the Trustee, at the expense of the Company, shall, at Company Request, execute proper
instruments acknowledging the same), except as to:
 

(a) the rights of Holders of Securities of such Series to receive, from the trust funds described in subparagraph (d) hereof, (i) payment of the principal of
and each installment of principal of and interest on the outstanding Securities of such Series on the Stated Maturity of such principal or installment of principal or
interest and (ii) the benefit of any mandatory sinking fund payments applicable to the Securities of such Series on the day on which such payments are due and
payable in accordance with the terms of this Indenture and the Securities of such Series;
 

(b) the provisions of Sections 2.4, 2.7, 2.8, 8.2, 8.3 and 8.5; and
 

(c) the rights, powers, trust and immunities of the Trustee hereunder;
 
provided that, the following conditions shall have been satisfied:
 

(d) the Company shall have deposited or caused to be deposited irrevocably with the Trustee as trust funds in trust for the purpose of making the following
payments, specifically pledged as security for and dedicated solely to the benefit of the Holders of such Securities (i) in the case of Securities of such Series
denominated in Dollars, cash in Dollars (or such other money or currencies as shall then be legal tender in the United States) and/or U.S. Government
Obligations, or (ii) in the case of Securities of such Series denominated in a Foreign Currency (other than a composite currency), money and/or Foreign
Government Obligations, which through the payment of interest and principal in respect thereof, in accordance with their terms, will provide (and without
reinvestment and assuming no tax liability will be imposed on such Trustee), not later than one day before the due date of any payment of money, an amount in
cash, sufficient, in the opinion of a nationally recognized firm of independent public accountants expressed in a written certification thereof delivered to the
Trustee, to pay and discharge each installment of principal (including mandatory sinking fund or analogous payments) of and interest, if any, on all the Securities
of such Series on the dates such installments of interest or principal are due;
 

(e) such deposit will not result in a breach or violation of, or constitute a default under, this Indenture or any other agreement or instrument to which the
Company is a party or by which it is bound;
 

(f) no Default or Event of Default with respect to the Securities of such Series shall have occurred and be continuing on the date of such deposit or during
the period ending on the 91st day after such date;
 

(g) the Company shall have delivered to the Trustee an Officers’ Certificate and an Opinion of Counsel to the effect that (i) the Company has received
from, or there has been published by, the Internal Revenue Service a ruling, or (ii) since the date of execution of this Indenture, there has been a change in the
applicable Federal income tax law, in either case to the effect that, and based thereon such Opinion of Counsel shall confirm that, the Holders of the Securities of
such Series will not recognize income, gain or loss for Federal income tax purposes as a result of such deposit, defeasance and discharge and will be subject to
Federal income tax on the same amount and in the same manner and at the same times as would have been the case if such deposit, defeasance and discharge had
not occurred;
 

(h) the Company shall have delivered to the Trustee an Officers’ Certificate stating that the deposit was not made by the Company with the intent of
preferring the Holders of the Securities of such Series over any other creditors of the company or with the intent of defeating, hindering, delaying or defrauding
any other creditors of the Company;
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(i) such deposit shall not result in the trust arising from such deposit constituting an investment company (as defined in the Investment Company Act of
1940, as amended), or such trust shall be qualified under such Act or exempt from regulation thereunder; and
 

(j) the Company shall have delivered to the Trustee an Officers’ Certificate and an Opinion of Counsel, each stating that all conditions precedent provided
for relating to the defeasance contemplated by this Section have been complied with.
 

Section 8.4. Covenant Defeasance.
 

Unless this Section 8.4 is otherwise specified pursuant to Section 2.2.21 to be inapplicable to Securities of any Series, on and after the 91st day after the
date of the deposit referred to in subparagraph (a) hereof, the Company may omit to comply with any term, provision or condition set forth under Sections 4.2,
4.3, 4.4, 4.5, 4.6, and 5.1 as well as any additional covenants contained in a supplemental indenture hereto for a particular Series of Securities or a Board
Resolution or an Officers’ Certificate delivered pursuant to Section 2.2.21 (and the failure to comply with any such covenants shall not constitute a Default or
Event of Default under Section 6.1) and the occurrence of any event described in clause (e) of Section 6.1 shall not constitute a Default or Event of Default
hereunder, with respect to the Securities of such Series, provided that the following conditions shall have been satisfied:
 

(a) With reference to this Section 8.4, the Company has deposited or caused to be irrevocably deposited (except as provided in Section 8.2(c) ) with the
Trustee as trust funds in trust, specifically pledged as security for, and dedicated solely to, the benefit of the Holders of such Securities (i) in the case of Securities
of such Series denominated in Dollars, cash in Dollars (or such other money or currencies as shall then be legal tender in the United States) and/or U.S.
Government Obligations, or (ii) in the case of Securities of such Series denominated in a Foreign Currency (other than a composite currency), money and/or
Foreign Government Obligations, which through the payment of interest and principal in respect thereof, in accordance with their terms, will provide (and
without reinvestment and assuming no tax liability will be imposed on such Trustee), not later than one day before the due date of any payment of money, an
amount in cash, sufficient, in the opinion of a nationally recognized firm of independent certified public accountants expressed in a written certification thereof
delivered to the Trustee, to pay principal and interest, if any, on and any mandatory sinking fund in respect of the Securities of such Series on the dates such
installments of interest or principal are due;
 

(b) Such deposit will not result in a breach or violation of, or constitute a default under, this Indenture or any other agreement or instrument to which the
Company is a party or by which it is bound;
 

(c) No Default or Event of Default with respect to the Securities of such Series shall have occurred and be continuing on the date of such deposit or during
the period ending on the 91st day after such date;
 

(d) the Company shall have delivered to the Trustee an Opinion of Counsel confirming that Holders of the Securities of such Series will not recognize
income, gain or loss for federal income tax purposes as a result of such deposit and defeasance and will be subject to federal income tax on the same amounts, in
the same manner and at the same times as would have been the case if such deposit and defeasance had not occurred;
 

(e) the Company shall have delivered to the Trustee an Officers’ Certificate stating the deposit was not made by the Company with the intent of preferring
the Holders of the Securities of such Series over any other creditors of the Company or with the intent of defeating, hindering, delaying or defrauding any other
creditors of the Company; and
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(f) The Company shall have delivered to the Trustee an Officers’ Certificate and an Opinion of Counsel, each stating that all conditions precedent herein
provided for relating to the defeasance contemplated by this Section have been complied with.
 

Section 8.5. Repayment to Company.
 

The Trustee and the Paying Agent shall pay to the Company upon request any money held by them for the payment of principal and interest that remains
unclaimed for two years. After that, Securityholders entitled to the money must look to the Company for payment as general creditors unless an applicable
abandoned property law designates another person.
 

Section 8.6. Reinstatement.
 

If the Trustee or Paying Agent is unable to apply any money or U.S. Government Obligations in accordance with Sections 8.1, 8.3 or 8.4, as the case may
be, by reason of any legal proceeding or by reason of any order or judgment of any court or governmental authority enjoining, restraining or otherwise prohibiting
such application, the Company’s obligations under this Indenture and the Securities shall be revived and reinstated as though no deposit had occurred pursuant to
Section 8.1, 8.3 or 8.4, as the case may be, until such time as the Trustee or Paying Agent is permitted to apply all such money or U.S. Government Obligations in
accordance with Section 8.1, 8.3 or 8.4, as the case may be; provided, however, that if the Company makes any payment of principal of, premium, if any, or
interest on any Securities because of reinstatement of its obligations, the Company shall be subrogated to the rights of the holders of such Securities to receive
such payment from the money or U.S. Government Obligations held by the Trustee or Paying Agent.
 

ARTICLE IX.
AMENDMENTS AND WAIVERS

 
Section 9.1. Without Consent of Holders.

 
The Company and the Trustee may amend or supplement this Indenture or the Securities of one or more Series without the consent of any Securityholder:

 
(a) to cure any ambiguity, defect or inconsistency;

 
(b) to comply with Article V;

 
(c) to provide for uncertificated Securities in addition to or in place of certificated Securities;

 
(d) to make any change that does not adversely affect the rights of any Securityholder;

 
(e) to provide for the issuance of and establish the form and terms and conditions of Securities of any Series as permitted by this Indenture;

 
(f) to evidence and provide for the acceptance of appointment hereunder by a successor Trustee with respect to the Securities of one or more Series and to

add to or change any of the provisions of this Indenture as shall be necessary to provide for or facilitate the administration of the trusts hereunder by more than
one Trustee; or
 

(g) to comply with requirements of the SEC in order to effect or maintain the qualification of this Indenture under the TIA.
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Section 9.2. With Consent of Holders.
 

The Company and the Trustee may enter into a supplemental indenture with the written consent of the Holders of at least a majority in principal amount of
the outstanding Securities of each Series affected by such supplemental indenture (including consents obtained in connection with a tender offer or exchange offer
for the Securities of such Series), for the purpose of adding any provisions to or changing in any manner or eliminating any of the provisions of this Indenture or
of any supplemental indenture or of modifying in any manner the rights of the Securityholders of each such Series. Except as provided in Section 6.13, the
Holders of at least a majority in principal amount of the outstanding Securities of each Series affected by such waiver by notice to the Trustee (including consents
obtained in connection with a tender offer or exchange offer for the Securities of such Series) may waive compliance by the Company with any provision of this
Indenture or the Securities with respect to such Series.
 

It shall not be necessary for the consent of the Holders of Securities under this Section 9.2 to approve the particular form of any proposed supplemental
indenture or waiver, but it shall be sufficient if such consent approves the substance thereof. After a supplemental indenture or waiver under this Section becomes
effective, the Company shall mail to the Holders of Securities affected thereby and, if any Bearer Securities affected thereby are outstanding, publish on one
occasion in an Authorized Newspaper, a notice briefly describing the supplemental indenture or waiver. Any failure by the Company to mail or publish such
notice, or any defect therein, shall not, however, in any way impair or affect the validity of any such supplemental indenture or waiver.
 

Section 9.3. Limitations.
 

Without the consent of each Securityholder affected, an amendment or waiver may not:
 

(a) change the amount of Securities whose Holders must consent to an amendment, supplement or waiver;
 

(b) reduce the rate of or extend the time for payment of interest (including default interest) on any Security;
 

(c) reduce the principal or change the Stated Maturity of any Security or reduce the amount of, or postpone the date fixed for, the payment of any sinking
fund or analogous obligation;
 

(d) reduce the principal amount of Discount Securities payable upon acceleration of the maturity thereof;
 

(e) waive a Default or Event of Default in the payment of the principal of or interest, if any, on any Security (except a rescission of acceleration of the
Securities of any Series by the Holders of at least a majority in principal amount of the outstanding Securities of such Series and a waiver of the payment default
that resulted from such acceleration);
 

(f) make the principal of or interest, if any, on any Security payable in any currency other than that stated in the Security;
 

(g) make any change in Sections 6.8, 6.13, 9.3 (this sentence), 10.15 or 10.16; or
 

(h) waive a redemption payment with respect to any Security or change any of the provisions with respect to the redemption of any Securities.
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Section 9.4. Compliance with Trust Indenture Act.
 

Every amendment to this Indenture or the Securities of one or more Series shall be set forth in a supplemental indenture hereto that complies with the TIA
as then in effect.
 

Section 9.5. Revocation and Effect of Consents.
 

Until an amendment or waiver becomes effective, a consent to it by a Holder of a Security is a continuing consent by the Holder and every subsequent
Holder of a Security or portion of a Security that evidences the same debt as the consenting Holder’s Security, even if notation of the consent is not made on any
Security. However, any such Holder or subsequent Holder may revoke the consent as to his Security or portion of a Security if the Trustee receives the notice of
revocation before the date the amendment or waiver becomes effective.
 

Any amendment or waiver once effective shall bind every Securityholder of each Series affected by such amendment or waiver unless it is of the type
described in any of clauses (a) through (g) of Section 9.3. In that case, the amendment or waiver shall bind each Holder of a Security who has consented to it and
every subsequent Holder of a Security or portion of a Security that evidences the same debt as the consenting Holder’s Security.
 

Section 9.6. Notation on or Exchange of Securities.
 

The Trustee may place an appropriate notation about an amendment or waiver on any Security of any Series thereafter authenticated. The Company in
exchange for Securities of that Series may issue and the Trustee shall authenticate upon request new Securities of that Series that reflect the amendment or waiver.
 

Section 9.7. Trustee Protected.
 

In executing, or accepting the additional trusts created by, any supplemental indenture permitted by this Article or the modifications thereby of the trusts
created by this Indenture, the Trustee shall be entitled to receive, and (subject to Section 7.1) shall be fully protected in relying upon, an Opinion of Counsel
stating that the execution of such supplemental indenture is authorized or permitted by this Indenture. The Trustee shall sign all supplemental indentures, except
that the Trustee need not sign any supplemental indenture that adversely affects its rights.
 

ARTICLE X.
MISCELLANEOUS

 
Section 10.1. Trust Indenture Act Controls.

 
If any provision of this Indenture limits, qualifies, or conflicts with another provision which is required or deemed to be included in this Indenture by the

TIA, such required or deemed provision shall control.
 

Section 10.2. Notices.
 

Any notice or communication by the Company or the Trustee to the other is duly given if in writing and delivered in person or mailed by first-class
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if to the Company:
 Nabi Biopharmaceuticals

5800 Park of Commerce Blvd., N.W.
Boca Raton, FL 33487
Attention: General Counsel

 
if to the Trustee:

 [Name of Trustee]
[Address]
Attention:

 
The Company or the Trustee by notice to the other may designate additional or different addresses for subsequent notices or communications.

 
Any notice or communication to a Securityholder shall be mailed by first-class mail to his address shown on the register kept by the Registrar and, if any

Bearer Securities are outstanding, published in an Authorized Newspaper. Failure to mail a notice or communication to a Securityholder of any Series or any
defect in it shall not affect its sufficiency with respect to other Securityholders of that or any other Series.
 

If a notice or communication is mailed or published in the manner provided above, within the time prescribed, it is duly given, whether or not the
Securityholder receives it.
 

If the Company mails a notice or communication to Securityholders, it shall mail a copy to the Trustee and each Agent at the same time.
 

Section 10.3. Communication by Holders with Other Holders.
 

Securityholders of any Series may communicate pursuant to TIA Section 312(b) with other Securityholders of that Series or any other Series with respect
to their rights under this Indenture or the Securities of that Series or all Series. The Company, the Trustee, the Registrar and anyone else shall have the protection
of TIA Section 312(c) .
 

Section 10.4. Certificate and Opinion as to Conditions Precedent.
 

Upon any request or application by the Company to the Trustee to take any action under this Indenture, the Company shall furnish to the Trustee:
 

(a) an Officers’ Certificate stating that, in the opinion of the signers, all conditions precedent, if any, provided for in this Indenture relating to the proposed
action have been complied with; and
 

(b) an Opinion of Counsel stating that, in the opinion of such counsel, all such conditions precedent have been complied with.
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Section 10.5. Statements Required in Certificate or Opinion.
 

Each certificate or opinion with respect to compliance with a condition or covenant provided for in this Indenture (other than a certificate provided pursuant
to TIA Section 314(a) (4)) shall comply with the provisions of TIA Section 314(e) and shall include:
 

(a) a statement that the person making such certificate or opinion has read such covenant or condition;
 

(b) a brief statement as to the nature and scope of the examination or investigation upon which the statements or opinions contained in such certificate or
opinion are based;
 

(c) a statement that, in the opinion of such person, he has made such examination or investigation as is necessary to enable him to express an informed
opinion as to whether or not such covenant or condition has been complied with; and
 

(d) a statement as to whether or not, in the opinion of such person, such condition or covenant has been complied with.
 

Section 10.6. Rules by Trustee and Agents.
 

The Trustee may make reasonable rules for action by or a meeting of Securityholders of one or more Series. Any Agent may make reasonable rules and set
reasonable requirements for its functions.
 

Section 10.7. Legal Holidays.
 

Unless otherwise provided by Board Resolution, Officers’ Certificate or supplemental indenture for a particular Series, a “Legal Holiday” is any day that is
not a Business Day. If a payment date is a Legal Holiday at a place of payment, payment may be made at that place on the next succeeding day that is not a Legal
Holiday, and no interest shall accrue for the intervening period.
 

Section 10.8. No Recourse Against Others.
 

A director, officer, employee or stockholder, as such, of the Company shall not have any liability for any obligations of the Company under the Securities
or the Indenture or for any claim based on, in respect of or by reason of such obligations or their creation. Each Securityholder by accepting a Security waives and
releases all such liability. The waiver and release are part of the consideration for the issue of the Securities.
 

Section 10.9. Counterparts.
 

This Indenture may be executed in any number of counterparts and by the parties hereto in separate counterparts, each of which when so executed shall be
deemed to be an original and all of which taken together shall constitute one and the same agreement.
 

Section 10.10. Governing Laws.
 

THIS INDENTURE AND THE SECURITIES SHALL BE GOVERNED BY THE LAWS OF THE COMMONWEALTH OF MASSACHUSETTS
APPLICABLE TO AGREEMENTS MADE AND TO BE PERFORMED IN SUCH STATE, WITHOUT REGARD TO THE CONFLICT OF LAWS
PROVISIONS THEREOF.
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Section 10.11. No Adverse Interpretation of Other Agreements.
 

This Indenture may not be used to interpret another indenture, loan or debt agreement of the Company or a Subsidiary. Any such indenture, loan or debt
agreement may not be used to interpret this Indenture.
 

Section 10.12. Successors.
 

All agreements of the Company in this Indenture and the Securities shall bind its successor. All agreements of the Trustee in this Indenture shall bind its
successor.
 

Section 10.13. Severability.
 

In case any provision in this Indenture or in the Securities shall be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining
provisions shall not in any way be affected or impaired thereby.
 

Section 10.14. Table of Contents, Headings, Etc.
 

The Table of Contents, Cross Reference Table, and headings of the Articles and Sections of this Indenture have been inserted for convenience of reference
only, are not to be considered a part hereof, and shall in no way modify or restrict any of the terms or provisions hereof.
 

Section 10.15. Securities in a Foreign Currency or in ECU.
 

Unless otherwise specified in a Board Resolution, a supplemental indenture hereto or an Officers’ Certificate delivered pursuant to Section 2.2 of this
Indenture with respect to a particular Series of Securities, whenever for purposes of this Indenture any action may be taken by the Holders of a specified
percentage in aggregate principal amount of Securities of all Series or all Series affected by a particular action at the time outstanding and, at such time, there are
outstanding Securities of any Series which are denominated in a coin or currency other than Dollars (including ECUs), then the principal amount of Securities of
such Series which shall be deemed to be outstanding for the purpose of taking such action shall be that amount of Dollars that could be obtained for such amount
at the Market Exchange Rate at such time. For purposes of this Section 10.15, “Market Exchange Rate” shall mean the noon Dollar buying rate in New York City
for cable transfers of that currency as published by the Federal Reserve Bank of New York; provided, however, in the case of ECUs, Market Exchange Rate shall
mean the rate of exchange determined by the Commission of the European Union (or any successor thereto) as published in the Official Journal of the European
Union (such publication or any successor publication, the “Journal”). If such Market Exchange Rate is not available for any reason with respect to such currency,
the Trustee shall use, in its sole discretion and without liability on its part, such quotation of the Federal Reserve Bank of New York or, in the case of ECUs, the
rate of exchange as published in the Journal, as of the most recent available date, or quotations or, in the case of ECUs, rates of exchange from one or more major
banks in The City of New York or in the country of issue of the currency in question or, in the case of ECUs, in Luxembourg or such other quotations or, in the
case of ECUs, rates of exchange as the Trustee, upon consultation with the Company, shall deem appropriate. The provisions of this paragraph shall apply in
determining the equivalent principal amount in respect of Securities of a Series denominated in currency other than Dollars in connection with any action taken
by Holders of Securities pursuant to the terms of this Indenture.
 

All decisions and determinations of the Trustee regarding the Market Exchange Rate or any alternative determination provided for in the preceding
paragraph shall be in its sole discretion and shall,
 

36



in the absence of manifest error, be conclusive to the extent permitted by law for all purposes and irrevocably binding upon the Company and all Holders.
 

Section 10.16. Judgment Currency.
 

The Company agrees, to the fullest extent that it may effectively do so under applicable law, that (a) if for the purpose of obtaining judgment in any court it
is necessary to convert the sum due in respect of the principal of or interest or other amount on the Securities of any Series (the “Required Currency”) into a
currency in which a judgment will be rendered (the “Judgment Currency”), the rate of exchange used shall be the rate at which in accordance with normal
banking procedures the Trustee could purchase in The City of New York the Required Currency with the Judgment Currency on the day on which final
unappealable judgment is entered, unless such day is not a New York Banking Day, then, the rate of exchange used shall be the rate at which in accordance with
normal banking procedures the Trustee could purchase in The City of New York the Required Currency with the Judgment Currency on the New York Banking
Day preceding the day on which final unappealable judgment is entered and (b) its obligations under this Indenture to make payments in the Required Currency
(i) shall not be discharged or satisfied by any tender, any recovery pursuant to any judgment (whether or not entered in accordance with Subsection (a)), in any
currency other than the Required Currency, except to the extent that such tender or recovery shall result in the actual receipt, by the payee, of the full amount of
the Required Currency expressed to be payable in respect of such payments, (ii) shall be enforceable as an alternative or additional cause of action for the purpose
of recovering in the Required Currency the amount, if any, by which such actual receipt shall fall short of the full amount of the Required Currency so expressed
to be payable, and (iii) shall not be affected by judgment being obtained for any other sum due under this Indenture. For purposes of the foregoing, “New York
Banking Day” means any day except a Saturday, Sunday or a legal holiday in The City of New York on which banking institutions are authorized or required by
law, regulation or executive order to close.
 

ARTICLE XI.
SINKING FUNDS

 
Section 11.1. Applicability of Article.

 
The provisions of this Article shall be applicable to any sinking fund for the retirement of the Securities of a Series, except as otherwise permitted or

required by any form of Security of such Series issued pursuant to this Indenture.
 

The minimum amount of any sinking fund payment provided for by the terms of the Securities of any Series is herein referred to as a “mandatory sinking
fund payment” and any other amount provided for by the terms of Securities of such Series is herein referred to as an “optional sinking fund payment.” If
provided for by the terms of Securities of any Series, the cash amount of any sinking fund payment may be subject to reduction as provided in Section 11.2. Each
sinking fund payment shall be applied to the redemption of Securities of any Series as provided for by the terms of the Securities of such Series.
 

Section 11.2. Satisfaction of Sinking Fund Payments with Securities.
 

The Company may, in satisfaction of all or any part of any sinking fund payment with respect to the Securities of any Series to be made pursuant to the
terms of such Securities (1) deliver outstanding Securities of such Series to which such sinking fund payment is applicable (other than any of such Securities
previously called for mandatory sinking fund redemption) and (2) apply as credit Securities of such Series to which such sinking fund payment is applicable and
which have been redeemed either at the election of the Company pursuant to the terms of such Series of Securities (except pursuant to any
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mandatory sinking fund) or through the application of permitted optional sinking fund payments or other optional redemptions pursuant to the terms of such
Securities, provided that such Securities have not been previously so credited. Such Securities shall be received by the Trustee, together with an Officers’
Certificate with respect thereto, not later than 15 days prior to the date on which the Trustee begins the process of selecting Securities for redemption, and shall be
credited for such purpose by the Trustee at the price specified in such Securities for redemption through operation of the sinking fund and the amount of such
sinking fund payment shall be reduced accordingly. If as a result of the delivery or credit of Securities in lieu of cash payments pursuant to this Section 11.2, the
principal amount of Securities of such Series to be redeemed in order to exhaust the aforesaid cash payment shall be less than $100,000, the Trustee need not call
Securities of such Series for redemption, except upon receipt of a Company Order that such action be taken, and such cash payment shall be held by the Trustee
or a Paying Agent and applied to the next succeeding sinking fund payment, provided, however, that the Trustee or such Paying Agent shall from time to time
upon receipt of a Company Order pay over and deliver to the Company any cash payment so being held by the Trustee or such Paying Agent upon delivery by the
Company to the Trustee of Securities of that Series purchased by the Company having an unpaid principal amount equal to the cash payment required to be
released to the Company.
 

Section 11.3. Redemption of Securities for Sinking Fund.
 

Not less than 45 days (unless otherwise indicated in the Board Resolution, supplemental indenture hereto or Officers’ Certificate in respect of a particular
Series of Securities) prior to each sinking fund payment date for any Series of Securities, the Company will deliver to the Trustee an Officers’ Certificate
specifying the amount of the next ensuing mandatory sinking fund payment for that Series pursuant to the terms of that Series, the portion thereof, if any, which is
to be satisfied by payment of cash and the portion thereof, if any, which is to be satisfied by delivering and crediting of Securities of that Series pursuant to
Section 11.2, and the optional amount, if any, to be added in cash to the next ensuing mandatory sinking fund payment, and the Company shall thereupon be
obligated to pay the amount therein specified. Not less than 30 days (unless otherwise indicated in the Board Resolution, Officers’ Certificate or supplemental
indenture in respect of a particular Series of Securities) before each such sinking fund payment date the Trustee shall select the Securities to be redeemed upon
such sinking fund payment date in the manner specified in Section 3.2 and cause notice of the redemption thereof to be given in the name of and at the expense of
the Company in the manner provided in Section 3.3. Such notice having been duly given, the redemption of such Securities shall be made upon the terms and in
the manner stated in Sections 3.4, 3.5 and 3.6.
 
[INCLUDE ARTICLE XII FOR SUBORDINATED SECURITIES...
 

ARTICLE XII.
SUBORDINATION OF SECURITIES

 
Section 12.1. Agreement of Subordination.

 
The Company covenants and agrees, and each Holder of Securities issued hereunder by his acceptance thereof likewise covenants and agrees, that all

Securities shall be issued subject to the provisions of this Article XII; and each Person holding any Security, whether upon original issue or upon transfer,
assignment or exchange thereof, accepts and agrees to be bound by such provisions.
 

The payment of the principal of, premium, if any, and interest on all Securities (including, but not limited to, the redemption price with respect to the
Securities called for redemption in accordance with Article 3 as provided in the Indenture) issued hereunder shall, to the extent and in the manner hereinafter
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set forth, be subordinated and subject in right of payment to the prior payment in full of all Senior Indebtedness, whether outstanding at the date of this Indenture
or thereafter incurred.
 

No provision of this Article XII shall prevent the occurrence of any default or Event of Default hereunder.
 

Section 12.2. Payments to Holders.
 

No payment shall be made with respect to the principal of, or premium, if any, or interest on the Securities (including, but not limited to, the redemption
price with respect to the Securities to be called for redemption in accordance with Article III as provided in the Indenture), except payments and distributions
made by the Trustee as permitted by the first or second paragraph of Section 12.5, if:
 

(i) a default in the payment of principal, premium, interest, rent or other obligations due on any Senior Indebtedness occurs and is continuing (or, in the
case of Senior Indebtedness for which there is a period of grace, in the event of such a default that continues beyond the period of grace, if any, specified in the
instrument or lease evidencing such Senior Indebtedness), unless and until such default shall have been cured or waived or shall have ceased to exist; or
 

(ii) a default, other than a payment default, on a Designated Senior Indebtedness occurs and is continuing that then permits holders of such Designated
Senior Indebtedness to accelerate its maturity and the Trustee receives a notice of the default (a “Payment Blockage Notice”) from a Representative or the
Company.
 

If the Trustee receives any Payment Blockage Notice pursuant to clause (ii) above, no subsequent Payment Blockage Notice shall be effective for purposes
of this Section unless and until (a) at least 365 days shall have elapsed since the initial effectiveness of the immediately prior Payment Blockage Notice, and (b)
all scheduled payments of principal, premium, if any, and interest on the Securities that have come due have been paid in full in cash. No nonpayment default that
existed or was continuing on the date of delivery of any Payment Blockage Notice to the Trustee shall be, or be made, the basis for a subsequent Payment
Blockage Notice.
 

The Company may and shall resume payments on and distributions in respect of the Securities upon the earlier of:
 

(1) the date upon which the default is cured or waived or ceases to exist, or
 

(2) in the case of a default referred to in clause (ii) above, 179 days pass after notice is received if the maturity of such Designated Senior Indebtedness has
not been accelerated, unless this Article XII otherwise prohibits the payment or distribution at the time of such payment or distribution.
 

Upon any payment by the Company, or distribution of assets of the Company of any kind or character, whether in cash, property or securities, to creditors
upon any dissolution or winding-up or liquidation or reorganization of the Company, whether voluntary or involuntary or in bankruptcy, insolvency, receivership
or other proceedings, all amounts due or to become due upon all Senior Indebtedness shall first be paid in full in cash or other payment satisfactory to the holders
of such Senior Indebtedness, or payment thereof in accordance with its terms provided for in cash or other payment satisfactory to the holders of such Senior
Indebtedness, before any payment is made on account of the principal of, premium, if any, or interest on the Securities (except payments made pursuant to Article
VI from monies deposited with the Trustee pursuant thereto prior to commencement of proceedings for such dissolution, winding-up, liquidation or
reorganization); and upon any such dissolution or winding-up or
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liquidation or reorganization of the Company or bankruptcy, insolvency, receivership or other proceeding, any payment by the Company, or distribution of assets
of the Company of any kind or character, whether in cash, property or securities, to which the Holders of the Securities or the Trustee would be entitled, except
for the provision of this Article XII, shall (except as aforesaid) be paid by the Company or by any receiver, trustee in bankruptcy, liquidating trustee, agent or
other Person making such payment or distribution, or by the Holders of the Securities or by the Trustee under this Indenture if received by them or it, directly to
the holders of Senior Indebtedness (pro rata to such holders on the basis of the respective amounts of Senior Indebtedness held by such holders, or as otherwise
required by law or a court order) or their representative or representatives, or to the trustee or trustees under any indenture pursuant to which any instruments
evidencing any Senior Indebtedness may have been issued, as their respective interests may appear, to the extent necessary to pay all Senior Indebtedness in full,
in cash or other payment satisfactory to the holders of such Senior Indebtedness, after giving effect to any concurrent payment or distribution to or for the holders
of Senior Indebtedness, before any payment or distribution or provision therefor is made to the Holders of the Securities or to the Trustee.
 

For purposes of this Article XII, the words, “cash, property or securities” shall not be deemed to include shares of stock of the Company as reorganized or
readjusted, or securities of the Company or any other corporation provided for by a plan of reorganization or readjustment, the payment of which is subordinated
at least to the extent provided in this Article XII with respect to the Securities to the payment of all Senior Indebtedness which may at the time be outstanding;
provided that (i) the Senior Indebtedness is assumed by the new corporation, if any, resulting from any reorganization or readjustment, and (ii) the rights of the
holders of Senior Indebtedness (other than leases which are not assumed by the Company or the new corporation, as the case may be) are not, without the consent
of such holders, altered by such reorganization or readjustment. The consolidation of the Company with, or the merger of the Company into, another corporation
or the liquidation or dissolution of the Company following the conveyance or transfer of its property as an entirety, or substantially as an entirety, to another
corporation upon the terms and conditions provided for in Article V shall not be deemed a dissolution, winding-up, liquidation or reorganization for the purposes
of this Section 12.2 if such other corporation shall, as a part of such consolidation, merger, conveyance or transfer, comply with the conditions stated in Article V.
 

In the event of the acceleration of the Securities because of an Event of Default, no payment or distribution shall be made to the Trustee or any Holder of
Securities in respect of the principal of, premium, if any, or interest on the Securities (including, but not limited to, the redemption price with respect to the
Securities called for redemption in accordance with Article 3 as provided in the Indenture), except payments and distributions made by the Trustee as permitted
by the first or second paragraph of Section 12.5, until all Senior Indebtedness has been paid in full in cash or other payment satisfactory to the holders of Senior
Indebtedness or such acceleration is rescinded in accordance with the terms of this Indenture. If payment of the Securities is accelerated because of an Event of
Default, the Company shall promptly notify holders of Senior Indebtedness of the acceleration at the address set forth in the notice from the Agent (or successor
agent) to the Trustee as being the address to which the Trustee should send its notice pursuant to this Section 12.2, unless there are no payment obligations of the
Company thereunder and all obligations thereunder to extend credit have been terminated or expired.
 

In the event that, notwithstanding the foregoing provisions, any payment or distribution of assets of the Company of any kind or character, whether in cash,
property or securities (including, without limitation, by way of setoff or otherwise), prohibited by the foregoing, shall be received by the Trustee or the Holders of
the Securities before all Senior Indebtedness is paid in full in cash or other payment satisfactory to the holders of such Senior Indebtedness, or provision is made
for such payment thereof in accordance with its terms in cash or other payment satisfactory to the holders of such Senior Indebtedness, such payment or
distribution shall be held in trust for the benefit of and shall be paid over
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or delivered to the holders of Senior Indebtedness or their representative or representatives, or to the trustee or trustees under any indenture pursuant to which any
instruments evidencing any Senior Indebtedness may have been issued, as their respective interests may appear, as calculated by the Company, for application to
the payment of all Senior Indebtedness remaining unpaid to the extent necessary to pay all Senior Indebtedness in full in cash or other payment satisfactory to the
holders of such Senior Indebtedness, after giving effect to any concurrent payment or distribution to or for the holders of such Senior Indebtedness.
 

Nothing in this Section 12.2 shall apply to claims of, or payments to, the Trustee under or pursuant to Section 7.7. This Section 12.2 shall be subject to the
further provisions of Section 12.5.
 

Section 12.3. Subrogation of Securities.
 

Subject to the payment in full of all Senior Indebtedness, the rights of the Holders of the Securities shall be subrogated to the extent of the payments or
distributions made to the holders of such Senior Indebtedness pursuant to the provisions of this Article XII (equally and ratably with the holders of all
indebtedness of the Company which by its express terms is subordinated to other indebtedness of the Company to substantially the same extent as the Securities
are subordinated and is entitled to like rights of subrogation) to the rights of the holders of Senior Indebtedness to receive payments or distributions of cash,
property or securities of the Company applicable to the Senior Indebtedness until the principal, premium, if any, and interest on the Securities shall be paid in full;
and, for the purposes of such subrogation, no payments or distributions to the holders of the Senior Indebtedness of any cash, property or securities to which the
Holders of the Securities or the Trustee would be entitled except for the provisions of this Article XII, and no payment over pursuant to the provisions of this
Article XII, to or for the benefit of the holders of Senior Indebtedness by Holders of the Securities or the Trustee, shall, as between the Company, its creditors
other than holders of Senior Indebtedness, and the Holders of the Securities, be deemed to be a payment by the Company to or on account of the Senior
Indebtedness; and no payments or distributions of cash, property or securities to or for the benefit of the Holders of the Securities pursuant to the subrogation
provisions of this Article XII, which would otherwise have been paid to the holders of Senior Indebtedness shall be deemed to be a payment by the Company to
or for the account of the Securities. It is understood that the provisions of this Article XII are and are intended solely for the purposes of defining the relative
rights of the Holders of the Securities, on the one hand, and the holders of the Senior Indebtedness, on the other hand.
 

Nothing contained in this Article XII or elsewhere in this Indenture or in the Securities is intended to or shall impair, as among the Company, its creditors
other than the holders of Senior Indebtedness, and the Holders of the Securities, the obligation of the Company, which is absolute and unconditional, to pay to the
Holders of the Securities the principal of (and premium, if any) and interest on the Securities as and when the same shall become due and payable in accordance
with their terms, or is intended to or shall affect the relative rights of the Holders of the Securities and creditors of the Company other than the holders of the
Senior Indebtedness, nor shall anything herein or therein prevent the Trustee or the Holder of any Security from exercising all remedies otherwise permitted by
applicable law upon default under this Indenture, subject to the rights, if any, under this Article XII of the holders of Senior Indebtedness in respect of cash,
property or securities of the Company received upon the exercise of any such remedy.
 

Upon any payment or distribution of assets of the Company referred to in this Article XII, the Trustee, subject to the provisions of Section 7.1, and the
Holders of the Securities shall be entitled to rely upon any order or decree made by any court of competent jurisdiction in which such bankruptcy, dissolution,
winding-up, liquidation or reorganization proceedings are pending, or a certificate of the receiver, trustee in bankruptcy, liquidating trustee, agent or other person
making such payment or
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distribution, delivered to the Trustee or to the Holders of the Securities, for the purpose of ascertaining the persons entitled to participate in such distribution, the
holders of the Senior Indebtedness and other indebtedness of the Company, the amount thereof or payable thereon and all other facts pertinent thereto or to this
Article XII.
 

Section 12.4. Authorization to Effect Subordination.
 

Each Holder of a Security by the holder’s acceptance thereof authorizes and directs the Trustee on the holder’s behalf to take such action as may be
necessary or appropriate to effectuate the subordination as provided in this Article XII and appoints the Trustee to act as the holder’s attorney-in-fact for any and
all such purposes. If the Trustee does not file a proper proof of claim or proof of debt in the form required in any proceeding referred to in Section 6.3 hereof at
least 30 days before the expiration of the time to file such claim, the holders of any Senior Indebtedness or their representatives are hereby authorized to file an
appropriate claim for and on behalf of the Holders of the Securities.
 

Section 12.5. Notice to Trustee.
 

The Company shall give prompt written notice in the form of an Officers’ Certificate to a Responsible Officer of the Trustee and to any paying agent of any
fact known to the Company which would prohibit the making of any payment of monies to or by the Trustee or any paying agent in respect of the Securities
pursuant to the provisions of this Article XII. Notwithstanding the provisions of this Article XII or any other provision of this Indenture, the Trustee shall not be
charged with knowledge of the existence of any facts which would prohibit the making of any payment of monies to or by the Trustee in respect of the Securities
pursuant to the provisions of this Article XII, unless and until a Responsible Officer of the Trustee shall have received written notice thereof at the Corporate
Trust Office from the Company (in the form of an Officers’ Certificate) or a Representative or a holder or holders of Senior Indebtedness or from any trustee
thereof; and before the receipt of any such written notice, the Trustee, subject to the provisions of Section 7.1, shall be entitled in all respects to assume that no
such facts exist; provided that if on a date not fewer than two Business Days prior to the date upon which by the terms hereof any such monies may become
payable for any purpose (including, without limitation, the payment of the principal of, or premium, if any, or interest on any Security) the Trustee shall not have
received, with respect to such monies, the notice provided for in this Section 12.5, then, anything herein contained to the contrary notwithstanding, the Trustee
shall have full power and authority to receive such monies and to apply the same to the purpose for which they were received, and shall not be affected by any
notice to the contrary which may be received by it on or after such prior date.
 

Notwithstanding anything in this Article XII to the contrary, nothing shall prevent any payment by the Trustee to the Holders of monies deposited with it
pursuant to Section 8.1, and any such payment shall not be subject to the provisions of Section 12.1 or 12.2.
 

The Trustee, subject to the provisions of Section 7.1, shall be entitled to rely on the delivery to it of a written notice by a Representative or a person
representing himself to be a holder of Senior Indebtedness (or a trustee on behalf of such holder) to establish that such notice has been given by a Representative
or a holder of Senior Indebtedness or a trustee on behalf of any such holder or holders. In the event that the Trustee determines in good faith that further evidence
is required with respect to the right of any person as a holder of Senior Indebtedness to participate in any payment or distribution pursuant to this Article XII, the
Trustee may request such person to furnish evidence to the reasonable satisfaction of the Trustee as to the amount of Senior Indebtedness held by such person, the
extent to which such person is entitled to participate in such payment or distribution and any other facts pertinent to the rights of such person under this Article
XII, and if such evidence is not furnished the Trustee may
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defer any payment to such person pending judicial determination as to the right of such person to receive such payment.
 

Section 12.6. Trustee’s Relation to Senior Indebtedness.
 

The Trustee in its individual capacity shall be entitled to all the rights set forth in this Article XII in respect of any Senior Indebtedness at any time held by
it, to the same extent as any other holder of Senior Indebtedness, and nothing in Section 7.11 or elsewhere in this Indenture shall deprive the Trustee of any of its
rights as such holder.
 

With respect to the holders of Senior Indebtedness, the Trustee undertakes to perform or to observe only such of its covenants and obligations as are
specifically set forth in this Article XII, and no implied covenants or obligations with respect to the holders of Senior Indebtedness shall be read into this
Indenture against the Trustee. The Trustee shall not be deemed to owe any fiduciary duty to the holders of Senior Indebtedness and, subject to the provisions of
Section 7.1, the Trustee shall not be liable to any holder of Senior Indebtedness if it shall pay over or deliver to Holders of Securities, the Company or any other
person money or assets to which any holder of Senior Indebtedness shall be entitled by virtue of this Article XII or otherwise.
 

Section 12.7. No Impairment of Subordination.
 

No right of any present or future holder of any Senior Indebtedness to enforce subordination as herein provided shall at any time in any way be prejudiced
or impaired by any act or failure to act on the part of the Company or by any act or failure to act, in good faith, by any such holder, or by any noncompliance by
the Company with the terms, provisions and covenants of this Indenture, regardless of any knowledge thereof which any such holder may have or otherwise be
charged with.
 

Section 12.8. Article Applicable to Paying Agents.
 

If at any time any Paying Agent other than the Trustee shall have been appointed by the Company and be then acting hereunder, the term “Trustee” as used
in this Article shall (unless the context otherwise requires) be construed as extending to and including such Paying Agent within its meaning as fully for all intents
and purposes as if such Paying Agent were named in this Article in addition to or in place of the Trustee; provided, however, that the first paragraph of Section
12.5 shall not apply to the Company or any Affiliate of the Company if it or such Affiliate acts as Paying Agent.
 

Section 12.9. Senior Indebtedness Entitled to Rely.
 

The holders of Senior Indebtedness (including, without limitation, Designated Senior Indebtedness) shall have the right to rely upon this Article XII, and
no amendment or modification of the provisions contained herein shall diminish the rights of such holders unless such holders shall have agreed in writing
thereto.
 

. . .END ARTICLE XII, INCLUDED FOR SUBORDINATED SECURITIES.]
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IN WITNESS WHEREOF, the parties hereto have caused this Indenture to be duly executed as of the day and year first above written.
 

NABI BIOPHARMACEUTICALS

By:   
  Name:
  Its:

 
[Name of Trustee]

By:   
  Name:
  Its:
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EXHIBIT 5
 

Nutter, McClennen & Fish, LLP
World Trade Center West
155 Seaport Boulevard

Boston, MA 02210-2604
 

December 7, 2004
 
Nabi Biopharmaceuticals
5800 Park of Commerce Boulevard, N.W.
Boca Raton, FL 33487
 
Ladies and Gentlemen:
 

We have acted as counsel to Nabi Biopharmaceuticals, a Delaware corporation (the “Company”), in connection with a Registration Statement on Form S-3
(the “Registration Statement”) under the Securities Act of 1933, as amended (the “Securities Act”), filed by the Company with the Securities and Exchange
Commission on or about the date hereof, relating to the offer and sale by the Company of an indeterminate amount of (i) shares of the Company’s common stock,
par value $0.10 per share (the “Common Stock”), (ii) shares of one or more series of the Company’s preferred stock, par value $0.10 per share (the “Preferred
Stock”), (iii) one or more series of the Company’s debt securities (the “Debt Securities”), and (iv) warrants to purchase shares of Common Stock or Preferred
Stock, or Debt Securities (the “Warrants”), with a maximum aggregate offering price of $175,000,000. The Common Stock, the Preferred Stock, the Debt
Securities, and the Warrants are referred to herein collectively as the “Securities.”
 

We have examined such documents and made such other investigation as we have deemed appropriate to render the opinions set forth below. As to matters
of fact material to our opinions, we have relied, without independent verification, on certificates and other inquiries of officers of the Company. We have also
relied on certificates of public officials.
 

The opinions expressed below are limited to (i) Massachusetts law and (ii) the Delaware General Corporation Law, the applicable provisions of the
Delaware Constitution, and reported judicial decisions interpreting these laws (the “DGCL”).
 

Based upon the foregoing and subject to the additional qualifications set forth below, we are of the opinion that:
 

1. When (i) the board of directors of the Company or a committee of the board has adopted one or more resolutions approving the issuance and sale of
shares of Common Stock at a specified price or pursuant to a specified pricing mechanism and (ii) certificates evidencing such shares have been duly executed
and have been issued and delivered against payment therefor, then such shares will be validly issued, fully paid, and non-assessable.
 

2. When (i) the specific terms of on or more series of Preferred Stock have been duly established in accordance with the DGCL, (ii) the board of directors
of the Company has
 



Nabi Biopharmaceuticals
December 7, 2004
Page 2
 
adopted one or more resolutions approving the issuance and sale of shares of Preferred Stock at a specified price or pursuant to a specified pricing mechanism and
(iii) certificates evidencing such shares have been duly executed and have been issued and delivered against payment therefor, then such shares will be validly
issued, fully paid, and non-assessable.
 

3. When (i) an indenture substantially in the form of Exhibit 4.4 to the Registration Statement, as supplemented by one or more supplemental indentures
(the “Indenture”), between the Company and a trustee to be named therein (the “Trustee”), has been duly authorized, executed, and delivered by the Company and
the Trustee, (ii) the specific terms of one or more series of Debt Securities have been duly established in accordance with the Indenture, (iii) the board of directors
of the Company has adopted one or more resolutions approving the issuance and sale of Debt Securities at a specified price or pursuant to a specified pricing
mechanism and (iv) such Debt Securities have been duly executed and authenticated and have been issued and delivered against payment therefor, then such Debt
Securities will constitute valid and binding obligations of the Company.
 

4. When (i) a warrant agreement (the “Warrant Agreement”), between the Company and a warrant agent to be named therein (the “Warrant Agent”), has
been duly authorized, executed, and delivered by the Company and the Warrant Agent, (ii) the specific terms of the Warrants have been duly established in
accordance with the Warrant Agreement, (iii) the board of directors of the Company has adopted one or more resolutions approving the issuance and sale of
Warrants at a specified price or pursuant to a specified pricing mechanism and (iv) such Warrants have been duly executed and authenticated and have been
issued and delivered against payment therefor, then such Warrants will constitute valid and binding obligations of the Company.
 

We assume for purposes of this opinion that (i) the board of directors, any committee of the board, and the stockholders of the Company will have taken all
actions and passed all resolutions necessary to authorize the issuance and sale of the Securities, (ii) any necessary regulatory approvals will have been obtained by
the Company, (iii) no more than 11,246,786 shares of Common Stock will be issued and sold under the Registration Statement, (iv) at or before the time of
delivery of any Securities, the Registration Statement and any amendments thereto will have become effective under the Securities Act, (v) the terms any
Securities to be established subsequent to the date hereof, the issuance and delivery of such Securities, and the compliance by the Company with the terms of such
Securities will not violate any applicable law, any court order, judgment, or decree applicable to the Company, or the Company’s Restated Certificate of
Incorporation or By-Laws and (vi) any Securities issuable upon conversion or exercise of any Securities to be issued and sold will have been duly authorized.
 

Our opinions above are subject to bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other similar laws of general application
affecting the rights and remedies of creditors and to general principles of equity.
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We hereby consent to the filing of this opinion letter as an exhibit to the Registration Statement and the reference to our firm under the heading “Legal
Matters” in the Registration Statement. In giving such consent, we do not thereby admit that we are within the category of persons whose consent is required by
Section 7 of the Securities Act.
 

Very truly yours,
 
 

/s/ Nutter, McClennen & Fish, LLP
 



 
EXHIBIT 12

 
STATEMENT REGARDING COMPUTATION OF RATIOS OF EARNINGS TO FIXED CHARGES

 

   

For the Year Ended

  

For the Nine Months
Ended

 

Dollar amounts in thousands

  

Dec. 31,
1999

  

Dec. 30,
2000

  

Dec. 29,
2001

  

Dec. 28,
2002

  

Dec. 27,
2003

  

Sept. 27,
2003

  

Sept. 25,
2004

 
Earnings:                              

Earnings before income taxes   $ 3,387  $ 4,459  $116,059  $2,670  $(13,437) $ (271) $(22,506)
Fixed charges    9,370   9,841   7,752   2,348   2,538   1,638   2,231 
Amortization of capitalized interest    —     —     148   1,274   1,273   947   947 
Interest capitalized    (4,658)  (5,795)  (5,202)  —     (83)  —     —   

          
Adjusted earnings    8,099   8,505   118,757   6,292   (9,709)  2,314   (19,328)
Fixed charges:                              

Interest expense    4,313   3,581   2,128   2,130   1,350   570   2,104 
Interest capitalized    4,658   5,795   5,202   —     83   —     —   
Assumed interest component of rent expense    399   465   422   218   149   112   127 
Capitalized expenses related to indebtedness    —     —     —     —     956   956   —   

          
Total fixed charges   $ 9,370  $ 9,841  $ 7,752  $2,348  $ 2,538  $1,638  $ 2,231 

          
Ratio of earnings to fixed charges    N/A   N/A   15.3   2.7   N/A   1.4   N/A 
 
For the year ended December 27, 2003 and the nine months ended September 25, 2004, Nabi Biopharmaceuticals did not generate sufficient earnings to cover its
fixed charges by the following amounts
 

   

For the Year Ended

  

For the Nine
Months Ended

   

Dec. 31,
1999

  

Dec. 30,
2000

  

Dec. 29,
2001

  

Dec. 28,
2002

  

Dec. 27,
2003

  

Sept. 27,
2003

  

Sept. 25,
2004

Coverage Deficiency   $1,271  $1,336  —    —    $12,247  —    $21,559
 



EXHIBIT 23.2
 

Consent of Independent Registered Public Accounting Firm
 
We consent to the reference to our firm under the caption “Experts” in the Registration Statement and related Prospectus of Nabi Biopharmaceuticals for the
registration of up to $175,000,000 of debt securities, warrants, preferred stock or common stock and to the incorporation by reference therein of our report dated
February 10, 2004, with respect to the consolidated financial statements and schedule of Nabi Biopharmaceuticals included in its Annual Report (Form 10-K) for
the year ended December 27, 2003, filed with the Securities and Exchange Commission.
 

/s/ Ernst & Young LLP
Certified Public Accountants

 
West Palm Beach, FL
December 02, 2004
 


